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mTRODUCTORY  NOTICE. 


There  is  a  prevailing  tendency  in  the  popular  mind;  at  the  present 
time;  to  undervalue  the  importance  of  the  States  in  the  American  system 
of  Grovernment.  This  fact  has  suggested  the  republication  of  this 
Essay  on  their  true  relations  to  the  Federal  Grovernment.  A  word  as 
to  the  personal  history  of  the  author. 

It  has  been  the  fate  of  Abel  Parker  Upshur,  to  be  more  gene- 
rally known  by  the  accidental  circumstance  of  his  melancholy  end^ 
than  by  his  own  merits.  He  was  killed  by  the  explosion  of  a  great 
gun  (the  Peacemaker,  as  it  was  called,)  on  board  the  Steamer  Prince- 
ton ;  being  at  the  time  the  Secretary  of  State  of  the  United  States, 
under  President  Tyler.  This  was  on  the  28th  of  February,  1844. 
He  had  studied  law  under  William  Wirt :  he  practised  his  profession 
from  1810  to  1824.  After  an  interval  of  retirement,  he  held  high 
judicial  position  as  Judge  of  the  Greneral  Court  of  Virginia,  from 
1826  to  1841 ;  at  which  last  period,  he  entered  Mr.  Tyler's  Cabinet 
as  Secretary  of  the  Navy.  On  Mr.  Webster's  retirement,  in  the 
Spring  of  1843,  Judge  Upshur  succeeded  him  as  Secretary  of  State, 


PREFACE. 


The  book  to  -wliich  the  following  pages  relate  lias  been  for 
several  years  before  the  public.  It  has  been  reviewed  in  some 
of  the  principal  periodicals  of  the  country^  and  recommended 
in  the  strongest  terms  to  public  favor.  I  have  no  disposition 
to  detract  from  its  merits  as  a  valuable  compendium  of  historical 
factSj  or  as  presenting  just  views  of  the  Constitution  in  many 
respects.  My  attention  has  been  directed  to  its  political  prin- 
ciples alonOj  and  my  sole  purpose  has  been  to  inquire  into  the 
correctness  of  those  principles,  so  far  as  they  relate  to  the  true 
nature  and  character  of  our  Federal  Government, 

It  may  well  excite  surprise  that  so  elaborate  a  work  as  this 
of  Judge  Story,  and  one  so  well  calculated  to  influence  public 
opinion,  should  have  remained  so  long  imnoticed  by  those  who 
do  not  concur  in  the  author's  views.  No  one  can  regret  this 
circumstance  more  than  I  do ;  for  I  would  willingly  have  de- 
volved upon  abler  hands  the  task  which  I  have  now  undertaken. 
I  offer  no  apology  for  the  manner  in  which  that  task  has  been 
performed.  It  is  enough  for  me  to  say,  that  the  reader,  how- 
soever unfavorable  his  opinion  of  this  essay  may  be,  will  not  be 
more  sensible  of  its  imperfections  than  I  am.  I  know  that  the 
actual  practice  of  the  federal  government  for  many  years  pastj 
and  the  strong  tendencies  of  public  opinion  in  favor  of  federal 
power,  forbid  me  to  hope  for  a  favorable  reception,  except  from 
the  very  few  who  still  cherish  the  principles  which  I  have  en- 
deavored to  re-establish. 

The  following  essay  was  prepared  about  three  years  ago,  witli 
a  view  to  its  publication  in  one  of  our  periodical  reviews.  Cir- 
cumsta^nces,  which  it  is  unnecessary  to  mention,  prevented  this 
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from  being  done,  and  the  work  was  laid  aside  and  forgotten. 
My  attention  has  been  again  called  to  it  within  a  few  weeks 
past,  and  I  am  now  induced  to  give  it  to  the  public,  under  the 
hope  that  it  may  not  be  without  its  influence  in  directing  the 
attention  of  those  who  have  not  yet  lost  all  interest  in  the  sub- 
ject, to  the  true  principles  of  our  constitution  of  government. 

I  do  not  claim  the  merit  of  originality.  My  conclusions  are 
drawn  from  the  authentic  information  of  history,  and  from  a 
train  of  reasoning,  which  will  occur  to  every  mind,  on  the  facts 
which  history  discloses.  My  object  will  be  answered,  if  even 
the  few  by  whom  these  pages  will  probably  be  read  shall  be 
induced  to  re-examine,  with  a  sincere  desire  after  truth,  the 
great  principles  upon  which  political  parties  in  our  country 
were  once  divided,  but  which  there  is  much  reason  to  fear  are 
no  longer  respected,  even  if  they  be  not  wholly  forgotten. 

I  do  not  offer  this  essay  as  a  commentary  on  the  Federal 
Constitution.  Having  propose^  to  myself  but  a  single  object, 
I  have  endeavored  to  compress  my  matter  within  as  small  a 
compass  as  possible,  consistent  with  a  due  degree  of  clearness, 
and  a  proper  reference  to  authorities,  where  authorities  are 
relied  on. 


THE 

TRUE  NATURE  AND  CHARACTER 

OF  OUR 

FEDERAL    GOVERNMENT 

A   REVIEW. 


COMMEXTARIES  ON  THE  CONSTITUTION  OF  THE  UnITED    StATES,   WITH    A   PRE- 
LIMINARY ReA^IEW    OF  THE    CONSTITUTIONAL     HiSTORY     OP     THE     COLONIES 

AND  States  before  the  adoption  of  the  Constitution.    By  JOSEPH 
STORY,  LL.  D.,  Dane  Professor  of  Law  in  Harvard  University. 

It  came  within  the  range  of  Judge  Story's  duties,  as  Dane 
Professor  of  Law  in  Harvard  University,  to  expound  and  illus- 
trate the  Constitution  of  the  United  States.  His  lectures  upon 
that  subject  have  been  abridged  by  himself,  and  published  in  a 
separate  volume,  under  the  above  title.  Although  the  work  is 
given  to  the  public  as  an  abridgment,  it  is  nevertheless,  as  it 
professes  to  be,  ^'  a  full  analysis  and  exposition  of  the  constitu- 
tion of  government  of  the  United  States;"  and  presents,  in 
the  opinion  of  the  author  himself,  the  /'leading  doctrines"  of 
the  original,  ''so  far  as  they  are  necessary  to  a  just  under- 
standing of  the  actual  provisions  of  the  Constitution."  The 
author  professes  to  have  compiled  it  "  for  the  use  of  colleges  and 
high  schools;"  but  as  it  contains  all  the  important  historical 
facts,  and  all  the  leading  reasons  upon  which  his  own  opinions 
have  been  based,  and  as  it  has  been  prepared  with  elaborate 
care  in  other  respects,  we  may  reasonably  suppose,  without  im- 
peaching his  modesty,  that  he  expected  it  to  be  received  as  a 
complete  work.     It  is,  indeed,  quite  as  full  as  any  such  work 
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needs  to  be,  for  any  purpose,  except,  perhaps,  the  very 
L  J  first  '''lessons  to  the  student  of  constitutional  law.  The 
politician  and  the  jurist  may  consult  it,  \Yith  a  certainty  of  find- 
ing all  the  prominent  topics  of  the  subject  fully  discussed. 

A  work  presenting  a  proper  analysis  and  correct  views  of  the 
Constitution  of  the  United  States  has  long  been  a  desideratum 
with  the  public.  It  is  true  that  the  last  fifteen  years  have  not 
been  unfruitful  in  commentaries  upon  that  instrument ;  such 
commentaries,  however,  as  have,  for  the  most  part,  met  a  de- 
served fate,  in  immediate  and  total  oblivion.  Most  of  them 
have  served  only  to  throw  ridicule  upon  the  subject  which  they 
professed  to  illustrate.  A  few  have  appeared,  however,  of  a 
much  higher  order,  and  bearing  the  stamp  of  talent,  learning 
and  research.  Among  these,  the  work  before  us  and  the  Com- 
mentaries of  Chief  Justice  Kent  hold  the  first  rank.  Both  these 
works  are,  as  it  is  natural  they  should  be,  strongly  tinctured 
with  the  political  opinions  of  their  respective  authors ;  and  as 
there  is  a  perfect  concurrence  between  them  in  this  respect, 
their  joint  authority  can  scarcely  fail  to  exert  a  strong  influence 
apon  public  opinion^  It  is  much  to  be  regretted  that  some  one, 
among  the  many  who  differ  from  them  in  their  views  of  the  Con- 
stitution, and  who  possess  all  the  requisite  qualifications  for  the 
task,  should  not  have  thought  it  necessary  to  vindicate  his  own 
peculiar  tenets,  in  a  work  equally  elaborate,  and  presenting  just 
claims  to  public  attention.  The  authority  of  great  names  is 
of  such  imposing  weight,  that  mere  reason  and  argument  can 
rarely  counterpoise  it  in  the  public  mind ;  and  its  preponderance 
is  not  easily  overcom^e,  except  by  adding  like  authority  to  the 
weight  of  reason  and  argument,  in  the  opposing  scale.  I  hope 
it  is  not  yet  too  late  for  this  suggestion  to  have  its  effect  upon 
those  to  vfhom  it  is  addressed. 

The  first  commentary  upon  the  Constitution,  the  Federalist, 
is  decidedly  the  best  which  has  yet  appeared^  The  WTiters  of 
that  book  were  actors  in  all  the  interesting  scenes  of  the  period, 
and  two  of  them  were  members  of  the  convention  which  formed 
the  Constitution.  Added  to  this,  their  extensive  information, 
their  commanding  talents,  and  their  experience  in  great  public 
affairs,  qualified  them,  in  a  peculiar  degree,  for  the  task  w^hich 
they  undertook.    Nevertheless,  their  great  object  w^as  to  recow,- 
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mend  tlie  Constitution  to  the  people,  at  a  time  wlien  it  was  very 
uncertain  -whether  they  would  adopt  it  or  not ;  and  lience  their 
work,  although  it  contains  a  very  full  and  philosophical  analysis 
of  the  subject,  comes  to  us  as  a  mere  argument  in  support  of  a 
favorite  measure,  and,  for  that  reason,  does  not  always  com- 
mand our  entire  confidence.  Besides,  the  Constitution  was  r  ^5,^-1 
then  ^untried,  and  its  true  character,  which  is  to  be  learned 
only  from  its  practical  operation,  could  only  be  conjectured. 
Much  has  been  developed,  in  the  actual  practice  of  the  govern- 
ment, which  no  politician  of  that  day  could  either  have  foreseen 
or  imagined.  New  questions  have  arisen,  not  then  anticipated, 
and  difficulties  and  embarrassments,  wholly  unforeseen,  have 
sprung  from  new  events  in  the  relation  of  the  States  to  one  an- 
other, and  to  the  general  government.  Hence  the  Federalist 
cannot  be  relied  on,  as  full  and  safe  authority  in  all  cases.  It 
is,  indeed,  matter  of  just  surprise,  and  affording  the  strongest 
proof  of  the  profound  wisdom  and  far-seeing  sagacity  of  the 
authors  of  that  work,  that  their  views  of  the  Constitution  have 
been  so  often  justified  in  the  course  of  its  practical  operation. 
Still,  however,  it  must  be  admitted  that  the  Federalist  is  de- 
fective in  some  important  particulars,  and  deficient  in  many  more. 
The  Constitution  is  much  better  understood  at  this  day  than  it 
was  at  the  time  of  its  adoption.  This  is  not  true  of  the  great 
principles  of  civil  and  political  liberty,  which  lie  at  the  founda- 
tion of  that  instrument ;  but  it  is  emphatically  true  of  some  of 
its  provisions,  which  were  considered  at  the  time  as  compara- 
tively unimportant,  or  so  plain  as  not  to  be  misunderstood,  but 
which  have  been  shown,  by  subsequent  events,  to  be  pregnant 
with  the  greatest  difficulties,  and  to  exert  the  most  important 
influence  upon  the  whole  character  of  the  government.  Con- 
temporary expositions  of  the  Constitution,  therefore,  although 
they  should  be  received  as  authority  in  some  cases,  and  may  en- 
lighten our  judgments  in  most  others,  cannot  be  regarded  as 
safe  guides,  by  the  expounder  of  that  instrument  at  this  day. 
The  subject  demands  our  attention  now  as  strongly  as  it  did  be- 
fore the  Federalist  was  written. 

It  is  not  surprising,  therefore,  that  the  work  now  under  con- 
sideration should  have  been  hailed  with  pleasure,  and  received 
with  every  favorable  disposition.     Judge  Story  fills  a  high  sta- 
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tion  in  tlie  judiciary  of  tlie  United  States,  and  has  acquired  a 
character,  for  talents  and  learning,  which  ensures  respect  to 
whatever  he  may  publish  under  his  own  name.  His  duty,  as  a 
judge  of  the  supreme  court,  has  demanded  of  him  frequent  in- 
vestigations of  the  nicest  questions  of  constitutional  law ;  and 
his  long  service  in  that  capacity  has  probably  brought  under  his 
review  every  provision  of  that  instrument,  in  regard  to  which 
any  difference  of  opinion  has  prevailed.  Assisted  as  he  has 
been  by  the  arguments  of  the  ablest  counsel,  and  by  the  joint 
deliberations  of  the  other  judges  of  the  court,  it  would  be  in- 
deed wonderful,  if  he  should  hazard  his  well-earned  reputation 
as  a  jurist,  upon  any  hasty  or  unweighed  opinion,  upon  subjects 
r-<Q-j  so  grave  and  ^important.  He  has  also  been  an  attentive 
observer  of  political  events,  and  although  by  no  means 
obtrusive  in  politics,  has  yet  a  political  character,  scarcely  less 
distinguished  than  his  character  as  a  jurist.  To  all  these  claims 
to  public  attention  and  respect,  may  be  added  a  reputation  for 
laborious  research,  and  for  calm  and  temperate  thinking.  A 
work  on  the  Constitution  of  the  United  States,  enmnating  from 
such  a  source,  cannot  fail  to  exert  a  strong  influence  upon  pub- 
lic opinion,  and  it  is,  therefore,  peculiarly  important  that  its 
real  character  should  be  understood.  Whatever  may  be  the 
cast  of  its  political  opinions,  it  can  scarcely  fail  to  contain 
many  valuable  truths,  and  much  information  which  will  be  found 
useful  to  all  classes  of  readers.  And,  so  far  as  its  political 
opinions  are  concerned,  it  is  of  the  highest  importance  to  guard 
the  public  mind  against  the  influence  which  its  errors,  if  errors 
there  be,  may  borrow  from  the  mere  authority  of  the  distin- 
guished name  under  which  they  are  advanced. 

The  plan  of  the  work  before  us  is  very  judicious.  In  order 
to  a  correct  understanding  of  the  Constitution,  it  is  absolutely 
necessary  to  understand  the  situation  of  the  States  before  it  was 
adopted.  The  author,  acting  upon  this  idea,  distributes  his 
work  into  three  great  divisions.  '^  The  first  will  embrace  a 
sketch  of  the  charters,  constitutional  history,  and  ante-revolu- 
tionary jurisprudence  of  the  colonieSo  The  second  will  em- 
brace the  constitutional  history  of  the  States,  during  the  revo- 
lution, and  the  rise,  progress,  decline  and  fall  of  the  confedera- 
tion.    The  third  will  embrace  the  history  of  the  rise  and  adop- 
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tion  of  tlie  Constitution,  and  a  full  exposition  of  all  its  provi- 
sions, with  tlie  reasons  on  wliich  they  were  respectively  founded, 
the  olDJections  by  which  they  were  respectively  assailed,  and 
such  illustrations  drawn  from  contemporaneous  documents, 
and  the  subsequent  operations  of  the  government,  as  may  best 
enable  the  reader  to  estimate  for  himself,  the  true  value  of  each." 
This  plan  is  at  once  comprehensive  and  analytic.  It  embraces 
every  topic  necessary  to  a  full  understanding  of  the  subject, 
while,  at  the  same  time,  it  presents  them  in  the  natural  order  of 
investigation.  It  displays  a  perfect  acquaintance  with  the  true 
nature  of  the  subject,  and  promises  every  result  which  the  rea- 
der can  desire.  The  first  part  relates  to  a  subject  of  the  great- 
est interest  to  every  American,  and  well  worthy  the  study  of 
philosophical  enquirers,  all  over  the  world.  There  is  not,  within 
the  whole  range  of  history,  an  event  more  important,  with  refer- 
ence to  its  effects  upon  the  world  at  large,  than  the  settlement 
of  the  American  colonies.  It  did  not  fall  within  the  plan  of 
our  author  to  enquire  very  extensively,  or  very  minutely,  into 
the  mere  history  of  the  events  which  ^distinguished  that  r>i<Q-| 
extraordinary  enterprise.  So  far  as  the  first  settlers  may 
be  regarded  as  actuated  by  avarice,  by  ambition,  or  by  any 
other  of  the  usual  motives  of  the  adventurer,  their  deeds  belong 
to  the  province  of  the  historian  alone.  We,  however,  must  con- 
template them  in  another  and  a  higher  character.  A  deep  and 
solemn  feeling  of  religion,  and  an  attachment  to,  and  an  under- 
standing of,  the  principles  of  civil  liberty,  far  in  advance  of  the 
age  in  which  they  lived,  suggested  to  most  of  them  the  idea  of 
seeking  a  new  home,  and  founding  new  institutions  in  the  western 
world.  To  this  spirit  we  are  indebted  for  all  that  is  free  and 
liberal  in  our  present  political  systems.  It  would  be  a  work  of 
very  great  interest,  and  altogether  worthy  of  the  political  his- 
torian to  trace  the  great  principles  of  our  institutions  back  to 
their  sources.  Their  origin  would  probably  be  discovered 
at  a  period  much  more  remote  than  is  generally  supposed. 
We  should  derive  from  such  a  review  much  light  in  the  inter- 
pretation of  those  parts  of  our  systems,  as  to  which  we  have  no 
precise  rules  in  the  language  of  our  constitutions  of  govern- 
ment. It  is  to  be  regretted  that  Judge  Story  did  not  take  this 
view  of  the  subject.     Although  not  strictly  required  by  the 
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plan  of  his  work,  it  was,  neyertlieless,  altogether  consistent  with 
it,  and  would  have  added  much  to  its  interest  with  the  general 
reader.  His  sources  of  historical  information  were  ample,  and 
his  habits  and  the  character  of  his  mind  fitted  him  well  for  such 
an  investigation,  and  for  presenting  the  result  in  an  analytic 
and  philosophical  form.  He  has  chosen,  however,  to  confine 
himself  within  much  narrower  limits.  Yet,  even  within  those 
limits,  he  has  brought  together  a  variety  of  historical  facts  of 
great  interest,  and  has  presented  them  in  a  condensed  form, 
well  calculated  to  make  a  lasting  impression  upon  the  memory. 
The  brief  sketch  which  he  has  given  of  the  settlement  of  the 
several  colonies,  and  of  the  charters  from  which  they  derived 
their  rights  and  powers  as  separate  governments,  contains  much 
to  enable  us  to  understand  fully  the  relation  which  they  bore 
to  one  another  and  to  the  mother  country.  This  is  the  true 
starting  point  in  the  investigation  of  those  vexed  questions  of 
constitutional  law  which  have  so  long  divided  political  parties 
in  the  United  States.  It  would  seem  almost  impossible  that 
any  two  opinions  could  exist  upon  the  subject ;  and  yet  the 
historical  facts,  upon  which  alone  all  parties  must  rely,  although 
well  authenticated  and  comparatively  recent,  have  not  been  un- 
derstood by  all  men  alike.  Our  author  was  well  aware  of  the 
importance  of  settling  this  question  at  the  threshold  of  his  work. 
Many  of  the  powers  which  have  been  claimed  for  the  federal 
government,  by  the  political  party  to  which  he  ^be- 
longs,  depend  upon  a  denial  of  that  separate  existence, 
and  separate  sovereignty  and  independence,  which  the  opposing 
party  has  uniformly  claimed  for  the  States.  It  is,  therefore, 
highly  important  to  the  correct,  settlement  of  this  controversy, 
that  we  should  ascertain  the  precise  political  condition  of  the 
several  colonies  prior  to  the  revolution.  This  will  enable  us  to 
determine  how  far  our  author  has  done  justice  to  his  subject,  in 
the  execution  of  the  first  part  of  his  plan  ;  and  by  tracing  the 
colonies  from  their  first  establishment  as  such,  through  the  va- 
rious stages  of  their  progress  up  to  the  adoption  of  the  Federal 
Constitution,  we  shall  be  greatly  aided  in  forming  a  correct 
opinion  as  to  the  true  character  of  that  instrument. 

It  appears  to  be  a  favorite  object  with  the  author  to  impress 
upon  the  mind  of  the  reader,  at  the  very  commencement  of  his 
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work,  the  idea  that  the  people  of  the  several  colonies  were,  as 
to  some  objects,  which  he  has  not  explained,  and  to  some  extent, 
which  he  has  not  defined, ''  one  people."  This  is  not  only  plainly 
inferable  from  the  general  scope  of  the  book,  but  is  expressly 
asserted  in  the  following  passage :  '^^  But  although  the  colonies 
were  independent  of  each  other  in  respect  to  their  domestic 
concerns,  they  were  not  wholly  alien  to  each  other.     On  the 
contrary,  they  were  fellow-subjects,  and  for  many  purposes  one 
people.     Every  colonist  had  a  right  to  inhabit,  if  he  pleased, 
in  any  other  colony,  and  as  a  British  subject  he  was  capable  of 
inheriting  lands  by  descent  in  every  other  colony.     The  com- 
mercial intercourse  of  the  colonies  too  was  regulated  by  the 
general  laws  of  the  British  empire,  and  could  not  be  restrained 
or  obstructed  by  colonial   legislation.     The  remarks  of  Mr. 
Chief  Justice  Jay  are  equally  just  and  striking :  '  All  the  people 
of  this  country  were  then  subjects  of  the  king  of  Great  Britain, 
and  owed  allegiance  to  him,  and  all  the  civil  authority  then 
existing  or  exercised  here  flowed  from  the  head  of  the  British 
empire.     They  were  in  a  strict  sense  fellow-subjects^  and  in  a 
variety  of  respects   one  people.     When  the  revolution  com- 
menced, the  patriots  did  not  assert  that  only  the  same  affinity 
and  social  connexion  subsisted  between  the  people  of  the  colo- 
nies, which  subsisted  between  the  people  of  Gaul,  Britain  and 
Spain,  while  Roman  provinces,  to  wit,   only  that  affinity  and 
social  connexion  which  results  from  the  mere  circumstance  of 
being  governed  by  the  same  prince.'  " 

In  this  passage  the  author  takes  his  ground  distinctly  and 
boldly.  The  first  idea  suggested  by  the  perusal  of  it  is,  that 
he  discerned  very  clearly  the  necessity  of  establishing  his  posi- 
tion, but  did  not  discern  quite  so  clearly  by  what  process  of 
reasoning  he  was  to  accomplish  it.  If  the  passage  stood  alone, 
it  would  be  fair  to  suppose  that  he  did  not  "^'design  to  r^-^-j-i 
extend  the  idea  of  a  unity  among  the  people  of  the 
colonies  beyond  the  several  particulars  which  he  has  enume- 
rated. Justice  to  him  requires  that  we  should  suppose  this ; 
for,  if  it  had  been  otherwise,  he  would  scarcely  have  failed  to 
support  his  opinion  by  pointing  out  some  one  of  the  ^'  many 
purposes,"  for  which  the  colonies  were,  in  his  view  of  them, 
^^  one  people."     The  same  may  be  said  of  Mr.  Chief  Justice 


11  TRUE  NATURE  AND  CHARACTER  OF 

Jay.  He  also  has  specified  several  particulars  in  which  he 
supposed  this  unity  to  exist,  and  arrives  at  the  conclusion,  that 
the  people  of  the  several  colonies  were,  "  in  a  variety  of  respects, 
one  people."  In  what  respect  they  were  "one,"  except  those 
which  he  has  enumerated,  he  does  not  say,  and  of  course  it  is 
fair  to  presume  that  he  meant  to  rest  the  justness  of  his  con- 
clusion upon  them  alone.  The  historical  facts  stated  by  both 
of  these  gentlemen  are  truly  stated ,  but  it  is  surprising  that  it 
did  not  occur  to  such  cool  reasoners,  that  every  one  of  them  is 
the  result  of  the  relation  between  the  colonies  and  the  mother 
country^  and  not  the  result  of  the  relation  between  the  colonies 
themselves.  Every  British  subject,  whether  born  in  England 
proper  or  in  a  colony,  has  a  right  to  reside  any  where  within 
the  British  realm;  and  this  by  the  force  of  British  latvs.  Such 
is  the  right  of  every  Englishman,  wherever  he  may  be  found. 
As  to  the  right  of  the  colonist  to  inherit  lands  by  descent  in 
any  other  colony  than  his  own,  our  author  himself  informs  us 
that  it  belonged  to  him  "  as  a  British  subject."  That  right, 
indeed,  is  a  consequence  of  his  allegiance.  By  the  policy  of 
the  British  constitution  and  laws,  it  is  not  permitted  that  the 
soil  of  her  territory  should  belong  to  any  from  whom  she  cannot 
demand  all  the  duties  of  allegiance.  This  allegiance  is  the 
same  in  all  the  colonies  as  it  is  in  England  proper ;  and, 
wherever  it  exists,  the  correspondent  right  to  own  and  inherit 
the  soil  attaches.  The  right  to  regulate  commercial  intercourse 
among  her  colonies  belongs,  of  course,  to  the  parent  country, 
unless  she  relinquishes  it  by  some  act  of  her  own ;  and  no  such 
act  is  shown  in  the  present  case.  On  the  contrary,  although 
that  right  was  resisted  for  a  time  by  some  of  the  American 
colonies,  it  was  finally  yielded,  as  our  author  himself  informs 
us,  by  all  those  of  New  England,  and  I  am  not  informed  that 
it  was  denied  by  any  other.  Indeed,  the  supremacy  of  par- 
liament, in  most  matters  of  legislation  which  concerned  the 
colonies,  was  generally — nay,  universally — admitted,  up  to  the 
very  eve  of  the  revolution.  It  is  true,  the  right  to  tax  the 
colonies  was  denied,  but  this  was  upon  a  wholly  different  prin- 
ciple. It  was  the  right  of  every  British  subject  to  be  exempt 
from  taxation,  except  by  his  own  consent ;  and  as  the  colonies 
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were  not,  and  from  tlieir  local  situation  could  not  be,  *re-  ^  .  ^  ^^ 
presented  in  parliament,  the  right  of  that  body  to  tax  ^  -^ 
them  was  denied,  upon  a  fundamental  principle  of  English 
liberty.  But  the  right  of  the  mother  country  to  regulate  com- 
merce among  her  colonies  is  of  a  different  character,  and  it 
never  was  denied  to  England  by  her  American  colonies,  so  long 
as  a  hope  of  reconciliation  remained  to  them.  In  like  manner, 
the  facts  relied  on  by  Mr.  Jay,  that  "  all  the  people  of  this 
country  were  then  subjects  of  the  king  of  Great  Britain,  and 
owed  allegiance  to  him,"  and  that  "^all  the  civil  authority  then 
existing  or  exercised  here  flowed  from  the  head  of  the  British 
empire,"  are  but  the  usual  incidents  of  colonial  dependence,  and 
are  by  no  means  peculiar  to  the  case  he  was  considering.  They 
do,  indeed,  prove  a  unity  between  all  the  colonies  and  the  mother 
.country^  and  show  that  these,  taken  altogether,  are,  in  the  strict- 
est sense  of  the  terms,  ^'one  people;"  but  I  am  at  a  loss  to 
perceive  how  they  prove,  that  two  or  more  parts  or  subdivisions 
of  the  same  empire  necessarily  constitute  ''one  people."  If 
this  be  true  of  the  colonies,  it  is  equally  true  of  any  two  or 
more  geographical  sections  of  England  proper ;  for  every  one 
of  the  reasons  assigned  applies  as  strictly  to- this  case  as  to  that 
of  the  colonies.  Any  two  countries  may  be  ''one  people,"  or 
"  a  nation  de  facto,"  if  they  can  be  made  so  by  the  facts  that 
their  people  are  "  subjects  of  the  king  of  Great  Britain,  and 
owe  allegiance  to  him,"  and  that  "all  the  civil  authority  exer- 
cised  therein  flows  from  the  head  of  the  British  empire." 

It  is  to  be  regretted  that  the  author  has  not  given  us  his  own 
views  of  the  sources  from  which  these  several' rights  and  powers 
were  derived.  If  they  authorize  his  conclusion,  that  there  was 
any  sort  of  unity  among  the  people  of  the  several  colonies,  dis- 
tinct from  their  common  connexion  with  the  mother  country, 
as  parts  of  the  same  empire,  it  must  be  because  they  flovfed 
from  something  in  the  relation  betwixt  the  colonies  themselves, 
and  not  from  their  common  relation  to  the  parent  country.  iSTor 
is  it  enough  that  these  rights  and  powers  should,  in  point  of 
faetj  flow  from  the  relation  of  the  colonies  to  one  another ;  they 
must  be  the  necessary  result  of  their  political  condition.  Even 
admitting,  then,  that  they  would,  under  any  state  of  circum- 
stances, warrant  the  conclusion  which  the  author  has  drawn 
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from  them,  it  does  not  follow  that  the  conclusion  is  correctly 
drawn  in  the  present  instance.  For  aught  that  he  has  said  to 
the  contrary,  the  right  of  every  colonist  to  inhabit  and  inherit 
lands  in  every  colony,  whether  his  own  or  not,  may  have  been 
derived  from  positive  compact  and  agreement  among  the  colo- 
nies themselves ;  and  this  presupposes  that  they  were  distinct 
P^-^o-i  and  separate,  and  not  "one  people."  "^And  so  far  as 
the  rights  of  the  mother  country  are  concerned,  they 
existed  in  the  same  form,  and  to  the  same  extent,  over  every 
other  colony  of  the  empire.  Did  this  make  the  people  of  all 
the  colonies  "  one  people  V  If  so,  the  people  of  Jamaica,  the 
British  East  Indian  possessions  and  the  Canadas  are,  for  the 
very  same  reason,  "  one  people"  at  this  day.  If  a  common 
allegiance  to  a  common  sovereign,  and  a  common  subordination 
to  his  jurisdiction,  are  sufficient  to  make  the  people  of  different 
countries  "one  people,"  it  is  not  perceived  (with  all  deference 
to  Mr.  Chief  Justice  Jay)  why  the  people  of  Gaul,  Britain  and 
Si)ain  might  not  have  been  "one  people,"  while  Roman  pro- 
vinces, notwithstanding  "the  patriots"  did  not  say  so.  The 
genei^al  relation  between  colonies  and  the  parent  country  is  as 
well  settled  and  understood  as  any  other,  and  it  is  precisely  the 
same  in  all  cases,  except  where  special  consent  and  agreement 
may  vary  it.  Whoever,  therefore,  would  prove  that  any  pecu- 
liar unity  existed  between  the  American  colonies,  is  bound  to 
show  something  in  their  charters,  or  some  peculiarity  in  their 
condition,  to  exempt  them  from  the  general  rule.  Judge  Story 
was  too  well  acquainted  with  the  state  of  the  facts  to  make  any 
such  attempt  in  the  present  case.  The  congress  of  the  nine 
colonies,  which  assembled  at  New  York,  in  October,  1765,  de- 
clare, that  the  colonists  "  owe  the  same  allegiance  to  the  crown 
of  Great  Britain,  that  is  owing  from  his  subjects  born  within 
the  realm,  and  all  due  subordination  to  that  august  body,  the 
parliament  of  Great  Britain."  "  That  the  colonists  are  entitled 
to  all  the  inherent  rights  and  liberties  of  his  [the  king's]  natural 
born  subjects  within  the  kingdom  of  Great  Britain."  We  have 
here  an  all-sufficient  foundation  of  the  right  of  the  crown  to 
regulate  commerce  among  the  colonies,  and  of  the  right  of  the 
colonists  to  inhabit  and  to  inherit  land  in  each  and  all  the  colo- 
nies.    They  were  nothing  more  than  the  ordinary  rights  and 
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liaMlities  of  every  Britisli  sabjeet;  and,  indeed,  tlie  most  that 
tlie  colonies  ever  contended  for  was  an  equality,  in  tliese  respects, 
with  the  stfojects  hern  in  England.  The  facts,  therefore,  upon 
whicli  our  author's  reasoning  is  founded,  spring  from  a  different 
source  from  that  from  which  lie  is  compelled  to  derive  them,  in 
•order  to  support  his  conclusion. 

So  far  as  the  author's  argument  is  concerned,  the  subject 
might  be  permitted  to  rest  here.  Indeed^  on€  would  be  tempted 
to  think,  from  tke  apparent  carelessness  and  indifference  with 
which  the  argument  is  urged,  that  he  himself  did  not  attach  to 
it  any  particular  importance.  It  is  not  his  habit  to  dismiss 
grave  matters  with  such^slight  examination,  nor  does  it  consist 
with   the    character  of  his  mind  to  be  satisfied  "^witli    ^_  _ 
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reasoning  which  bears  even  a  doubtful  relation  to  his  ^  -^ 
subject.  S'either  can  it  be  supposed  that  he  would  be  willing 
to  rely  on  the  simple  ipse  dixit  of  Chief  Justice  Jay,  unsupported 
by  argument^  unsustained  by  any  references  to  historical  facts^ 
and  wholly  indefinite  in  extent  and  bearinge  Why,  theUj  was 
this  passage  written?  As  mere  history,  apart  from  its  bearing 
on  the  Constitution  of  the  United  States,  it  is  of  no  value  in 
this  work,  and  is  wholly  out  of  placoc  All  doubts  upon  this 
point  will  be  removed  in  the  progress  of  this  examination.  The 
great  effort  of  the  author,  throughout  his  entire  work,  is  to 
establish  the  doctrine,  that  the  Constitution  of  the  United 
States  is  a  government  of  "the  people  of  the  United  States," 
as  contradistinguished  from  the  people  of  the  several  States;  or^ 
in  other  words,  that  it  is  a  consolidated,  and  not  a  federative 
system..  His  construction  of  every  contested  federal  power 
depends  mainly  upon  this  distinction ;  and  hence  the  necessity 
of  establishing  a  one-ness  among  the  people  of  the  several  colo- 
nies, prior  to  the  revolution.  It  may  well  excite  our  surprise, 
that  a  proposition  so  necessary  to  the  principal  design  of  the 
work,  should  be  stated  with  so  little  precision,  and  dismissed 
with  so  little  effort  to  sustain  it  by  argument.  One  so  well  in- 
formed as  Judge  Story,  of  the  state  of  political  opinions  in  this 
country,  could  scarcely  have  supposed  that  it  would  be  received 
as  a.n  admitted  truth,  requiring  no  examination.  It  enters  too 
deeply  into  grave  questions  of  constitutional  law,  to  be  so  sum- 
marily disposed  of.  We  should  not  be  content,  therefore,  with 
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simply  proving  that  the  author  has  assigned  no  sufficient  reason 
for  the  opinion  he  has  advanced.  The  subject  demands  of  us 
the  still  farther  proof  that  his  opinion  is,  in  fact,  erroneous,  and 
that  it  cannot  be  sustained  by  any  other  reasons. 

In  order  to  constitute  ^'one  people,"  in  a  political  sense,  of 
the  inhabitants  of  different  countries,  something  more  is  neces- 
sary than  that  they  should  owe  a  common  allegiance  to  a  com- 
mon sovereign.  Neither  is  it  sufficient  that,  in  some  particulars, 
they  are  bound  alike,  by  laws  which  that  sovereign  may  pre- 
scribe ;  nor  does  the  question  depend  on  geographical  relations. 
The  inhabitants  of  different  islands  may  be  one  people,  and 
those  of  contiguous  countries  may  be,  as  we  know  they  in  fact 
are,  different  nations.  By  the  term  "  people,"  as  here  used,  w^e 
do  not  mean  merely  a  number  of  persons.  We  mean  by  it  a 
political  corporation,  the  members  of  which  owe  a  common 
allegiance  to  a  common  sovereignty,  and  do  not  owe  any  alle- 
giance which  is  not  common ;  w^ho  are  bound  by  no  laws  except 
such  as  that  sovereignty  may  prescribe  ;  who  owe  to  one  another 
reciprocal  obligations ;  who  possess  common  political  interests  ; 
who  are  liable  to  "^common  political  duties  ;  and  who  can 
L  -J  exert  no  sovereign  power  except  in  the  name  of  the 
whole.  Any  thing  short  of  this,  would  be  an  imperfect  defini- 
tion of  that  political  corporation  which  we  call  '^a  people." 

Tested  by  this  definition,  the  people  of  the  American  colonies 
w^ere,  in  no  conceivable  sense,  "  one  people."  They  owed,  indeed, 
allegiance  to  the  British  king,  as  the  head  of  each  colonial  gov- 
ernment, and  as  forming  a  part  thereof;  but  this  allegiance 
was  exclusive,  in  each  colony,  to  its  own  government,  and,  con- 
sequently, to  the  king  as  the  head  thereof,  and  was  not  a  com- 
mon allegiance  of  the  people  of  all  the  colonies,  to  a  common 
head.'''  These  colonial  governments  were  clothed  with  the 
sovereign  power  of  making  laws,  and  of  enforcing  obedience  to 
them,  from  their  own  people.  The  people  of  one  colony  owed 
no  allegiance  to  the  government  of  any  other  colony,  and  were 

^  The  resolutions  of  Virginia,  in  1765,  show  that  she  considered  herself 
merely  as  an  appendage  of  the  British  crown;  that  Aer  legislature  was  alone 
authorized  to  tax  her ;  and  that  she  had  a  right  to  call  on  her  king,  who  was 
also  king  of  England,  to  protect  her  against  the  usurpations  of  the  British 
parliament. 
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not  bound  by  its  laws.     Tlie  colonies  had  no  common  legisla- 
ture, no  common  treasury,  no  common  military  power,  no  com- 
mon judicatory.     The  people  of  one  colony  were  not  liable  to 
pay  taxes  to  any  other  colony,  nor  to  bear  arms  in  its  defence ; 
they  had  no  right  to  vote  in  its  elections ;  no  influence  nor  con- 
trol in  its  municipal  government,  no  interest  in  its  municipal 
institutions.     There  was  no  prescribed  form  by  which  the  colo- 
nies could  act  together,  for  any  purpose  whatever ;  they  were 
not  known  as  "  one  people  "  in  any  one  function  of  government. 
Although  they  were   all,  alike,   dependencies  of  the  British 
crown,  yet,  even  in  the  action  of  the  parent  country,  in  regard 
to  them,  they  were  recognized  as  separate  and  distinct.     They 
were  established  at  different  times,  and  each  under  an  authority 
from  the  crown,  which  applied  to  itself  alone.     They  were  not 
even  alike  in  their  organization.     Some  were  provincial,  some 
proprietary,  and  some  charter  governments.     Each  derived  its 
form  of  government  from  the  particular  instrument  establishing 
it,  or  from  assumptions  of  power  acquiesced  in  by  the  crown, 
without  any  connexion  with,  or  relation  to,  any  other.     They 
stood  upon  the  same  footing,  in  every  respect,  with  other  British 
colonies,  with  nothing  to  distinguish  their  relation  either  to  the 
parent  country  or  to  one  another.     The  charter  of  any  one  of 
them  might  have  been  destroyed,  without  in  any  manner  affect- 
ing the  rest.     In  point  of  fact,  the  charters  of  nearly  all  of 
them  were  altered,  from  time  to  time,  and  the  whole  character 
*of  their  governments  changed.     These  changes  were 
made  in  each  colony  for  itself  alone,  sometimes  by  its  *-        -^ 
own  action,  sometimes   by  the   power  and   authority  of  the 
crown ;  but  never  by  the  joint  agency  of  any  other  colony,  and 
never  with  reference  to  the  wishes  or  demands  of  any  other 
colony.     Thus  they  were  separate  and  distinct  in  their  crea- 
tion ;  separate  and  distinct  in  the  forms  of  their  governments ; 
separate  and  distinct  in  the  changes  and  modifications  of  their 
governments,  which  were  made  from  time  to  time;    separate 
and  distinct  in  political  functions,  in  political  rights,  and  in 
political  duties. 

The  provincial  government  of  Virginia  was  the  first  estab- 
lished. The  people  of  Virginia  owed  allegiance  to  the  British 
king,  as  the  head  of  their  own  local  government.   The  authority 
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of  that  government  was  confined  within  certain  geographical 
limitSj  known  as  Virginia^  and  all  who  lived  within  those 
limits  were  ''  one  people,"  When  the  colony  of  Plymouth  was 
subsequently  settled,  were  the  people  of  that  colony  "one" 
with  the  people  of  Virginia?  When^  long  afterwards,  the 
proprietary  government  of  Pennsylvania  was  established,  were 
the  followers  of  William  Penn  "one"  with  the  people  of  Ply- 
mouth and  Virginia  ?  If  so,  to  which  government  was  their 
allegiance  due  ?  Virginia  had  a  government  of  her  own,  Penn- 
sylvania, a  government  of  her  own,  and  Massachusetts  a  govern- 
ment of  her  own.  The  people  of  Pennsylvania  could  not  be 
equally  bound  by  the  laws  of  all  three  governments,  because 
those  laws  might  happen  to  conflict ;  they  could  not  owe  the 
duties  of  citizenship  to  all  of  them  alike,  because  they  miglit 
stand  in  hostile  relations  to  one  another.  Either,  then,  the 
government  of  Virginia,  which  originally  extended  over  the 
whole  territory,  continued  to  be  supreme  therein,  (subject  only 
to  its  dependence  upon  the  British  crown,)  or  else  its  supremacy 
was  yielded  to  the  new  government.  Every  one  knovfs  that 
this  last  was  the  case ;  that  within  the  territory  of  the  new 
government  the  authority  of  that  government  alone  prevailede 
How  then  could  the  people  of  this  new  government  of  Penn- 
sylvania be  said  to  be  "  one  "  with  the  people  of  Virginia,  when 
they  were  not  citizens  of  Virginia,  owed  her  no  allegiance  and 
no  duty,  and  when  their  allegiance  to  another  government 
might  place  them  in  the  relation  of  enemies  of  Virginia  ? 

In  farther  illustration  of  this  point,  let  us  suppose  that  some 
one  of  the  colonies  had  refused  to  unite  in  the  declaration  of 
independence;  what  relation  would  it  then  have  held  to  the 
others  ?  Not  having  disclaimed  its  allegiance  to  the  British 
crown,  it  would  still  have  continued  to  be  a  British  colony,  sub- 
ject to  the  authority  of  the  parent  ^country,  in  all 
L  J  respects  as  before.  Could  the  other  colonies  have 
rightfully  compelled  it  to  unite  with  them  in  their  revolution- 
ary purposes,  on  the  ground  that  it  was  part  and  parcel  of 
the  "one  people,"  known  as  the  people  of  the  colonies?  No 
such  right  was  ever  claimed,  or  dreamed  of,  and  it  will  scarcely 
be  contended  for  now,  in  the  face  of  the  known  history  of  the 
time.     Such  recusant  colony  would  have  stood  precisely  as  did 
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the  Canaclas,  and  every  other  part  of  the  British  empire.  The 
colonies,  which  had  declared  war,  would  have  considered  its 
people  as  enemies,  but  would  not  have  had  a  right  to  treat 
them  as  traitors,  or  as  disobedient  citizens  resisting  their 
authority.  To  what  purpose,  then,  were  the  people  of  the 
colonies  ^^one  people,'*  if,  in  a  case  so  important  to  the  com- 
mon welfare,  there  was  no  right  in  all  the  people  together,  to 
coerce  the  members  of  their  own  community  to  the  perform- 
ance of  a  common  duty  ? 

It  is  thus  apparent  that  the  people  of  the  colonies  were  not 
''  one  people,"  as  to  any  purpose  involving  allegiance  on  the 
one  hand,  or  protection  on  the  other.  What  then,  I  again  ask, 
are  the  ''many  purposes"  to  which  the  author  alludes?  It  is 
certainly  incumbent  on  him  who  asserts  this  identity,  against  the 
inferences  most  naturally  deducible  from  the  historical  facts,  to 
show  at  what  time,  by  what  process,  and  for  what  purposes,  it 
was  effected.  He  claims  too  much  consideration  for  his  per- 
sonal authority,  when  he  requires  his  readers  to  reject  the  plain 
information  of  history,  in  favor  of  his  bare  assertion.  The 
charters  of  the  colonies  prove  no  identity  between  them,  but  the 
reverse ;  and  it  has  already  been  shown  that  this  identity  is  not 
the  necessary  result  of  their  common  relation  to  the  mother 
country.  By  what  other  means  they  came  to  be  ''one,"  in  any 
intelligible  and  political  sense,  it  remains  for  the  author  to 
explain. 

If  these  views  of  the  subject  be  not  convincing,  the  author 
himself  has  furnished  proof,  in  all  needful  abundance,  of  the 
incorrectness  of  his  own  conclusion.  He  tells  us  that,  "though 
the  colonies  had  a  common  origin,  and  owed  a  common  alle- 
giance, and  the  inhabitants  of  each  were  British  subjects,  they 
had  no  direct  political  connexion  with  each  other c  Each  was 
independent  of  all  the  others ;  each,  in  a  limited  sense,  was 
sovereign  within  its  own  territory.  There  was  neither  alliance 
nor  confederacy  between  them.  The  assembly  of  one  province 
could  not  make  laws  for  another,  nor  confer  privileges  which 
were  to  be  enjoyed  or  exercised  in  another,  farther  than  they 
could  be  in  any  independent  foreign  state.  As  colonies  they 
were  also  excluded  from  all  connexion  with  foreign  states. 
They  were  known  only  as  dependencies,  and  they  followed  the 
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fate  of  the  parent  country,  "^both  in  peace  and  war, 
L  J  without  having  assigned  to  them,  in  the  intercourse  or 
diplomacy  of  nations,  any  distinct  or  inde23endent  existence. 
They  did  not  possess  the  power  of  forming  any  league  or  treaty 
among  themselves^  which  would  acquire  an  obligatory  force^ 
ivithout  the  assent  of  the  parent  State,  And  though  their  mutual 
wants  and  necessities  often  induced  them  to  associate  for  com- 
mon purposes  of  defence,  these  confederacies  were  of  a  casual 
and  temporary  nature,  and  were  allowed  as  an  indulgence, 
rather  than  as  a  right.  They  made  several  efforts  to  procure 
the  establishment  of  some  general  superintending  government 
over  them  all ;  but  their  own  differences  of  opinion,  as  well  as 
the  jealousy  of  the  crown,  made  these  efforts  abortive." 

The  English  language  affords  no  terms  stronger  than  those  which 
are  here  used  to  convey  the  idea  of  separateness,  distinctness  and 
independence,  among  the  colonies.  No  commentary  could  make 
the  description  plainer,  or  more  full  and  complete.  The  unity ^ 
contended  for  by  the  author,  nowhere  appears,  but  is  distinctly 
disaffirmed  in  every  sentence.  The  colonies  were  not  only  dis- 
tinct in  their  creation,  and  in  the  powers  and  faculties  of  their 
governments,  but  there  was  not  even  ''an  alliance  or  con- 
federacy between  them."  They  had  no  ''  general  superintending 
government  over  them  all,"  and  tried  in  vain  to  establish  one. 
Each  was  ''independent  of  all  the  others,"  having  its  own 
legislature,  and  without  power  to  confer  either  right  or  privilege 
beyond  its  own  territory.  "Each,  in  a  limited  sense,  was 
sovereign  within  its  own  territory ;"  and  to  sum  up  all,  in  a 
single  sentence,  "they  had  no  direct  political  connexion  with 
each  other !"  The  condition  of  the  colonies  was,  indeed,  anom- 
alous, if  our  author's  view  of  it  be  correct.  They  presented  the 
singular  spectacle  of  "  one  people,"  or  political  corporation,  the 
members  of  which  had  "  no  direct  political  connexion  with  each 
other,"  and  who  had  not  the  power  to  form  such  connexion, 
even  "by  league  or  treaty  among  themselves." 

This  brief  review  will,  it  is  believed,  be  sufficient  to  convince 
the  reader  that  our  author  has  greatly  mistaken  the  real  con- 
dition and  relation  of  the  colonies,  in  supposing  that  they 
formed  "one  people,"  in  any  sense,  or  for  any  purpose  what- 
ever.    He  is  entitled  to  credit,  however,  for  the  candor  with 
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wliicli  lie  has  stated  the  historical  facts.  Apart  from  all  other 
sources  of  information,  his  book  affords  to  every  reader  abmidant 
materials  for  the  formation  of  his  own  opinion,  and  for  enabling 
him  to  decide  satisfactorily  whether  the  author's  inferences  from 
the  facts,  which  he  himself  has  stated,  be  warranted  by  them, 
or  not. 

-''In  the  execution  of  the  second  division  of  his  plan, 
^ery  little  was  required  of  the  author,  either  as  a  his-  ^  ^ 
torian  or  as  a  commentator.  Accordingly,  he  has  alluded  but 
slightly  to  the  condition  of  the  colonies  during  the  existence  of 
the  revolutionary  government,  and  has  sketched  with  great  ra- 
pidity, yet  sufficiently  in  detail,  the  rise,  decline  and  fall  of  the 
Confederation.  Even  here,  however,  he  has  fallen  into  some 
errors,  and  has  ventured  to  express  decisive  and  important  opin- 
ions, without  due  warrant.  The  desire  to  make  ^Hhe  people  of 
the  United  States"  one  consolidated  nation  is  so  strong  and  pre- 
dominant, that  it  breaks  forth,  often  uncalled  for,  in  every  part 
of  his  work.  He  tells  us  that  the  first  congress  of  the  revolu- 
tion was  "  Sj  general  or  national  government;"  that  it  ''was 
organized  under  the  auspices  and  with  the  consent  of  the  peopUj 
acting  directly  in  their  primary,  sovereign  capacity,  and  with- 
out the  intervention  of  the  functionaries  to  whom  the  ordinary 
powers  of  government  were  delegated  in  the  colonies.  He  ac- 
knowledges that  the  powers  of  this  congress  were  but  ill-defined ; 
that  many  of  them  were  exercised  by  mere  usurpation,  and  w^ere 
acquiesced  in  by  the  people,  only  from  the  confidence  reposed 
in  the  wisdom  and  patriotism  of  its  members,  and  because  there 
was  no  proper  opportunity,  during  the  pressure  of  the  war,  to 
raise  nice  questions  of  the  powers  of  government.  And  yet  he 
infers,  from  the  exercise  of  powers  thus  ill-defined,  and,  in  great 
part,  usurped,  that  "  from  the  moment  of  the  declaration  of  in- 
dependence, if  not  for  most  purposes  at  an  antecedent  period, 
the  united  colonies  must  be  considered  as  being  a  nation  de 
facto,''  &c. 

A  very  slight  attention  to  the  history  of  the  times  will  place 
this  subject  in  its  true  light.  The  colonies  complained  of  op- 
pressions from  the  mother  country,  and^^were  anxious  to  devise 
some  means  by  which  their  grievances  might  be  redressed. 
These  grievances  w^ere  common  to  all  of  them ;  for  England 
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made  no  discrimination  between  tliem,  in  tlie  general  course  of 
lier  colonial  policy.  Their  rights,  as  British  subjects,  had  never 
been  well  defined ;  and  some  of  the  most  important  of  those 
rights,  as  asserted  by  themselves,  had  been  denied  by  the 
British  crown.  As  early  as  1765  a  majority  of  the  colonies  had 
met  together  in  congress,  or  convention,  in  New  York,  for  the 
purpose  of  deliberating  on  these  grave  matters  of  common  con- 
cern; and  they  then  made  a  formal  declaration  of  what  they  con- 
sidered their  rights,  as  colonists  and  British  subjects.  This 
measure,  however,  led  to  no  redress  of  their  grievances.  On 
the  contrary,  the  subsequent  measures  of  the  British  govern- 
ment gave  new  and  just  causes  of  complaint ;  so  that,  in  1774, 
it  was  deemed  necessary  that  "^the  colonies  should  again 
L  J  meet  together,  in  order  to  consult  upon  their  general 

condition,  and  provide  for  the  safety  of  their  common  rights. 
Hence  the  congress  which  met  at  Carpenters'  Hall,  in  Phila- 
delphia, on  the  5th  of  September,  1774.  It  consisted  of  dele- 
gates from  New  Hampshire,  Massachusetts  Bay,  Rhode  Island 
and  Providence  Plantations,  Connecticut,  from  the  city  and 
county  of  Neiv  YorJc^  and  other  counties  in  the  province  of  New 
Yorlc^  New  Jersey,  Pennsylvania,  Newcastle^  Kent  and  Sussex 
in  Delaware^  Maryland,  Virginia  and  South  Carolina.  North 
Carolina  was  not  represented  until  the  14th  September,  and 
Georgia  not  at  all.  It  is  also  apparent,  that  New  York  was 
not  represented  as  a  colony^  but  only  through  certain  portions 
of  her  people  ;*  in  like  manner,  Lyman  Hall  w^as  admitted  to 

'^  The  historical  fact  here  stated,  is  perfectly  authenticated,  and  has  never 
been  disputed ;  nevertheless,  the  following  extracts  from  the  Journals  of  Con- 
gress, may  not  be  out  of  place. 

"  Wednesday,  September  14,  1'7'74.  Henry  Wisner,  a  delegate  from  the  county 
of  Orange^  in  the  colony  of  New  York,  appeared  at  congress,  and  produced  a  cer- 
tificate of  his  election  hy  the  said  county^  which  being  read  and  approved,  he 
took  his  seat  in  congress  as  a  deputy  from  the  colony  of  New  York." 

"Monday,  September  26,1*7*74.  John  Hening,  Esq.,  a  deputy  from  Orange 
county^  in  the  colony  of  New  York,  appeared  this  morning,  and  took  his  seat  as 
a  deputy  from  that  colony." 

"  Saturday,  October  1,  1*774.  Simon  Bocrum,  Esq.,  appeared  in  congress  as 
a  deputy  from  King's  county,  in  the  colony  of  New  York,  and  produced  the  cre- 
dentials of  his  election,  which  being  read  and  approved,  he  took  his  seat  as  a 
delegate  from  that  colony." 

It  is  evident  from  these  extracts,  that  although  the  delegates  from  certain 
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his  seat,  in  the  succeeding  congress^  as  a  delegate  from  the 
parish  of  St.  Johns,  in  Georgia,  although  he  declined  to  vote  on 
any  question  requiring  a  majority  of  the  eolonies  to  carry  it^ 
because  he  was  not  the  representative  of  a  colony.  This  congress 
passed  a  variety  of  important  resolutions,  between  September^ 
1774,  and  the  22d  October,  in  the  same  year ;  during  all  which 
time  Greorgia  was  not  represented  at  all ;  for  even  the  parish  of 
St,  John's  did  not  appoint  a  representative  till  May,  1775.  In 
point  of  fact,  the  congress  was  a  deliherative  and  advisory  body^ 
and  nothing  more ;  and,  for  this  reason,  it  was  not  deemed  im« 
portant,  or,  at  least,  not  indispensahle^  that  all  the  colonies 
should  be  represented,  since  the  resolutions  of  congress  had  no 
obligatory  force  "^whatever.  It  was  appointed  for  the 
sole  purpose  of  taking  into  consideration  the  general  ^  J 
condition  of  the  colonies,  and  of  devising  and  recommending 
proper  measures,  for  the  security  of  their  rights  and  interests. 
Eor  these  objects  no  precise  powers  and  instructions  wereneces- 
sary,  and  beyond  them  none  were  given*  Neither  does  it  ap- 
pear that  any  precise  time  was  assigned  for  the  duration  of  con- 
gress. The  duty  with  which  it  was  charged  was  extremely 
simple ;  and  it  was  taken  for  granted  that  it  would  dissolve  itself 
as  soon  as  that  duty  should  be  performed.* 

portions  of  the  people  of  New  York  were  admitted  to  seats  in  congress  as  dels- 
gates /rom  the  colony  J  yet,  in  point  of  fact,  they  were  not  elected  as  such,  neithes^ 
were  they  ever  recognized  as  such,  by  New  York  herself.  The  trath  is^  as  will 
presently  appear,  the  majority  of  her  people  were  not  ripe  for  the  measures 
pursued  by  congress,  and  would  not  have  agreed  to  appoint  delegates  for  the 
whole  colony. 

*^A  reference  to  the  credentials  of  the  congress  of  1774  will  show,  beyond 
all  doubt,  the  true  character  of  that  assembly.  The  following  are  extracts 
from  them. 

New  Hampshire.  "  To  devise,  consult  and  adopt  such  measures  as  may  have 
the  most  likely  tendency  to  extricate  the  colonies  from  their  present  difficulties; 
to  secure  and  perpetuate  their  rights,  liberties  and  privileges,  and  to  restore 
that  peace,  harmony  and  mutual  confidence,  which  once  happily  subsisted  be- 
tween the  parent  country  and  her  colonies.^' 

Massachusetts.  "  To  consult  on  the  present  state  of  the  colonies,  and  the 
miseries  to  which  they  are,  and  must  be  reduced,  by  the  operation  of  certain 
acts  of  parliament  respecting  America;  and,  to  deliberate  and  determine  upon 
wise  and  proper  measures  to  be  hy  them  recommended  io  all  the  colonies,  for  the 
recovery  and  establishmentof  their  just  rights  and  liberties,  civil  and  religious, 
and  the  restoration  of  union  and  harmony  between  Great  Britain  and  the  eolo° 
nies,  most  ardently  desired  by  all  good  men." 
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J- ^09-1       It  is  perfectly  apparent  that  the  mere  "^appointment 
"^     of  this  congress  did  not  make  the  people  of  all  the  colo- 

Rhode  Island.  "  To  consult  on  proper  measures  to  obtain  a  repeal  of  the 
several  acts  of  the  British  parliament  for  levying-  taxes  on  his  majesty's  sub- 
jects in  America  without  their  consent,  and  upon  proper  measures  to  establish 
the  rights  and  liberties  of  the  colonies  upon  a  just  and  solid  foundation,  agree- 
ably  to  instructions  given  by  the  general  assembly. ^^ 

Connecticut.  "  To  consult  and  advise  on  proper  measures  for  advancing 
the  best  good  of  the  colonies,  and  such  conferences  to  report  from  time  to  time 
to  the  colonial  house  of  representatives." 

New  York.  Only  a  few  of  her  counties  were  represented,  some  by  deputies 
authorized  to  "  represent,"  and  some  by  deputies  authorized  to  "  attend  con- 
gress." 

New  Jersey.     "  To  represent  the  colony  in  the  general  congress." 

Pennsylvania.  ''  To  form  and  a'dopt  a  plan  for  the  purposes  of  obtaining  re- 
dress of  American  grievances,  ascertaining  American  rights  upon  the  most  solid 
and  constitutional  principles,  and  for  establishing  that  union  and  harmony  be- 
tween Great  Britain  and  the  colonies  which  is  indispensably  necessary  to  the 
welfare  and  happiness  of  both." 

Delaware.  "  To  consult  and  advise  with  the  deputies  from  the  other  colonies, 
to  determine  upon  all  such  prudent  and  lawful  measures  as  may  be  judged 
most  expedient  for  the  colonies  immediately  and  unitedly  to  adopt,  in  order  to 
obtain  relief  for  an  oppressed  people, («)  and  the  redress  of  our  general  griev- 
ances." 

Maryland.  "  To  attend  a  general  congress,  to  efPect  one  general  plan  of  con- 
duct operating  on  the  commercial  connexion  of  the  colonies  with  the  mother 
country,  for  the  relief  of  Boston  and  the  preservation  of  American  liberty." 

Virginia.  "To  consider  of  the  most  proper  and  effectual  manner  of  so  ope- 
rating on  the  commercial  connexion  of  the  colonies  with  the  mother  country, 
as  to  procure  redress  for  the  much  injured  province  of  Massachusetts  Bay,  to 
secure  British  America  from  the  ravage  and  ruin  of  arbitrary  taxes,  and  speedily 
to  procure  the  return  of  that  harmony  and  union,  so  beneficial  to  the  whole 
empire,  and  so  ardently  desired  by  all  British  America." 

North  Carolina.  "  To  take  such  measures  as  they  may  deem  prudent  to  ef- 
fect the  purpose  of  describing  with  certainty  the  rights  of  Americans,  repairing 
the  breach  made  in  those  rights,  and  for  guarding  them  for  the  future  from  any 
such  violations  done  under  the  sanction  of  public  authority."  For  these  pur- 
poses the  delegates  are  "invested with  such  powers  as  may  make  any  acts  done 
by  them  obligatory  in  honor^  on  every  inhabitant  hereof,  who  is  not  an  alien  to 
his  country's  good,  and  an  apostate  to  the  liberties  of  America." 

South  Carolina.  "  To  consider  the  acts  lately  passed,  and  bills  depending  in 
parliament  with  regard  to  the  port  of  Boston,  and  Colony  of  Massachusetts 
Bay;  which  acts  and  bills,  in  the  precedent  and  consequences,  affect  the  whole 
continent  of  America.  Also  the  grievances  under  which  America  labours,  by 
reason  of  the  several  acts  of  parliament  that  impose  taxes  or  duties  for  raising 

{a)  Massachusetts,  the  particular  wrongs  of  which  are  just  before  recited  at 
large « 
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nies  ^^one  people,"  nor  a  ^^  nation  '^''de  facto,''  All  the  r>!<oq-| 
colonies  did  not  unite  in  the  appointment,  neither  as 
colonies  nor  by  any  portion  of  their  people  acting  in  their  pri- 
mary assemblies,  as  has  already  been  shown.  The  colonies 
were  not  independent,  and  had  not  even  resolved  to  declare 
themselves  so  at  any  future  time.  On  the  contrary,  they  were 
extremely  desirous  to  preserve  and  continue  their  connexion 
with  the  parent  country,  and  congress  was  charged  with  the 
duty  of  devising  such  measures  as  would  enable  them  to  do  so, 
without  involving  a  surrender  of  their  rights  as  British  subjects. 
It  is  equally  clear  that  the  powers,  with  which  congress  was 
clothed,  did  not  flow  from,  nor  (?(??^sit^^^t^6  "one  people,"  or  "na- 

a  revenue,  and  lay  unnecessary  restraints  and  burdens  on  trade :  and  of  the 
statutes,  parliamentary  acts  and  royal  instructions,  which  make  an  invidious 
distinction  between  his  majesty's  subjects  in  Great  Britain  and  America,  with 
full  power  and  authority  to  concert,  agree  to  and  prosecute  such  legal  mea- 
sures, as  in  the  opinion  of  the  said  deputies,  so  to  be  assembled,  shall  be  most 
likely  to  obtain  a  repeal  of  the  said  acts,  and  a  redress  of  those  grievances. 

[The  above  extracts  are  made  from  the  credentials  of  the  deputies  of  the 
several  colonies,  as  spread  upon  the  journal  of  congress,  according  to  a  copy  of 
that  journal  bound  (as  appears  by  a  gilt  label  on  the  back  thereof)  for  the  use 
of  the  president  of  congress — now  in  possession  of  B.  Tucker,  Esq.] 

It  is  perfectly  clear  from  these  extracts,  1.  That  the  colonies  did  not  consider 
themselves  as  "  one  people,"  and  that  they  were  therefore  bound  to  consider  the 
quarrel  of  Boston  as  their  own;  but  that  they  made  common  cause  with  Mas- 
sachusetts, only  because  the  principles  asserted  in  regard  to  her,  equally  affected 
the  other  colonies ;  2.  That  each  colony  appointed  its  own  delegates,  giving 
them  precisely  such  power  and  authority  as  suited  its  own  views ;  3.  That  no 
colony  gave  any  power  or  authority,  except  for  advisement  only.  4.  That  so 
far  from  designing  to  establish  "  a  general  or  national  government,"  and  to 
form  themselves  into  "  a  nation  defacto^"  their  great  purpose  was  to  bring  about 
a  reconciliation  and  harmony  with  the  mother  country.  This  is  still  farther 
apparent  from  the  tone  of  the  public  addresses  of  congress.  5.  That  this  con- 
gress was  not  "  organized  under  the  auspices  and  with  the  consent  of  the  peo- 
ple, acting  directly  in  their  primary,  sovereign  capacity,  and  without  the  inter- 
vention of  the  functionaries  to  whom  the  ordinary  powers  of  government^  were 
delegated  in  the  colonies,"  but,  on  the  contrary,  that  it  was  organized  by  the 
colonies  as  such,  and  generally  through  their  ordinary  legislatures ;  and  always 
with  careful  regard  to  their  separate  and  independent  rights  and  powers. 

If  the  congress  of  1774  was  "  a  general  or  national  government,"  neither  New 
York  nor  Georgia  was  a  party  to  it;  for  neither  of  them  was  represented  in  that 
congress.  It  is  also  worthy  of  remark  that  the  congress  of  1774  had  no  agents 
of  its  own  in  foreign  countries,  but  employed  those  of  the  several  colonies.  See 
the  resolution  for  delivering  the  address  to  the  king,  passed  October  25,  1774, 
and  the  letter  to  the  agents,  approved  on  the  following  day. 
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tion  de  facto^''  and  that  that  body  was  not  "a  general  or  na- 
tional governmentj"  nor  a  government  of  any  kind  whatever. 
The  existence  of  such  government  was  absolutely  inconsistent 
with  the  allegiance  which  the  colonies  still  acknowledged  to  the 
British  crown.  Our  author  himself  informs  us  in  a  passage  al- 
ready quoted,  that  they  had  no  power  to  form  such  government, 
nor  to  enter  into  ^^  any  league  or  treaty  among  themselves." 
Indeed,  congress  did  not  claim  any  legislative  power  whatever^ 
nor  could  it  have  done  so,  consistently  with  the  political  rela- 
tions which  the  colonies  still  acknowledged  and  desired  to  pre- 
serve. Its  acts  were  in  the  form  of  resolutions^  and  not  in  the 
form  of  laws;  it  recommended  to  its  constituents  whatever  it 
believed  to  be  for  their  advantage,  but  it  commanded  nothing. 
Each  colony,  and  the  people  thereof,  were  at  perfect  liberty  to 
act  upon  such  recommendation  or  notj  as  they  might  think  pro- 
per<.* 

^  The  journals  of  congress  afford  the  most  "abundant  and  conclusive  proofs 
of  this.  In  order  to  show  the  general  character  of  their  proceedings  it  is 
enough  for  me  to  refer  to  the  following : 

On  the  11th  October,  1774,  it  was  "Resolved  unanimously,  That  a  memorial 
be  prepared  to  the  people  of  British  America,  stating  to  them  the  necessity  of 
a  firm,  united  and  invariable  observation  of  the  measures  recommended  by  the 
congress,  as  they  tender  the  invaluable  rights  and  liberties  derived  to  them 
from  the  laws  and  constitution  of  their  country o"  The  memorial  was  accord- 
ingly prepared,  in  conformity  with  the  resolution. 

Congress  having  previously  had  under  consideration  the  plan  of  an  associa- 
tion for  establishing  non-importation,  &;c.,  finally  adopted  it,  October  20,  1774. 
After  reciting  their  grievances,  they  say,  "And,  therefore,  we  do,  for  ourselves 
and  the  inhabitants  of  the  several  colonies  whom  we  represent,  firmly  agree 
and  associate,  under  the  sacred  ties  of  virtue^  honor  and  love  of  our  country^  as 
follows."  They  then  proceed  to  recommend  a  certain  course  of  proceeding, 
such  as  non-importation  and  non-consumption  of  certain  British  productions, 
they  recommended  the  appointment  of  a  committee  in  every  county,  city  and 
town,  to  watch  their  fellow-citizens,  in  order  to  ascertain  whether  or  not  "  any 
person  within  the  limits  of  their  appointment  has  violated  this  association;'' 
and  if  they  should  find  any  such,  it  is  their  duty  to  report  them,  "  to  the  end, 
that  all  such  foes  to  the  rights  of  British  America  may  be  publicly  known,  and 
universalis/  contemned  as  the  enemies  of  American  liberty  ;  and^  thenceforth^  we  re- 
spectively will  break  off  all  dealings  with  him  or  her."  They  also  resolve,  that 
they  will  "  have  no  trade,  commerce,  dealings  or  intercourse  whatsoever,  with 
any  colony  or  province  in  North  America,  which  shall  not  accede  to,  or  which 
ehall  hereafter  violate,  this  association,  but  will  hold  them  as  unworthy  of  the 
rights  of  freemen,  and  as. inimical  to  the  liberties  of  their  country." 

This  looks  very  little  like  the  legislation  of  the  ".general  or  national  govern- 
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On  the  22d  October,  1774,  this  congress  dissolved  *it-  rii<Q4-| 
self,  having  recommended  to  the  several  colonies  to  ap- 
point delegates  to  another  congress,  to  be  held  in  Philadelphia 
in  the  following  Majo  Accordingly  delegates  were  chosen,  as 
they  had  been  chosen  to  the  preceding  congress,  each  colony 
and  the  people  thereof  acting  for  themselves,  and  by  themselves; 
and  the  delegates  thus  chosen  were  clothed  with  substantially 
the  same  powers,  for  precisely  the  same  objects,  as  in  the  for- 
mer congress.  Indeed,  it  could  not  have  been  otherwise ;  for 
the  relations  of  the  colonies  were  still  unchanged,  and  any  mea- 
sure establishing  ^'  a  general  or  national  government,"  or  unit- 
ing the  colonies  so  as  to  constitute  them  '^a  nation  de  facto^'" 
would  have  been  an  act  of  open  rebellion,  and  would  have 
severed  at  once  all  the  ties  which  bound  them  to  the  mother 
country,  and  which  they  were  still  anxious  to  preserve.  New 
York  was  represented  in  this  congress  precisely  as  she  had  been 
in  the  former  one,. that  is,  by  delegates  chosen  by  a  part  of  her 
people ;  for  the  royal  party  was  so  strong  in  that  colony,  that  it 
would  have  been  impossible  to  obtain  from  the  legislature  an 
expression  of  approbation  of  any  measure  of  resistance  to  Bri- 
tish, authority.  The  accession  of  Georgia  to  the  general  associ- 
ation was  not  made  known  till  the  20th  of  July,  and  her  dele- 
gates did  not  take  their  seats  till  the  13th  of  Septembero  In 
the  mean  time  congress  had  proceeded  in  the  discharge  of  its 
duties,  and  some  of  its  *most  important  acts,  and  among  r^^o^r-i 
the  rest  the  appointment  of  a  commander-in-chief  of  their 
armies,  were  performed  while  those  two  colonies  were  unrepre- 
sented. Its  acts,  like  those  of  the  former  congress,  were  in  the 
form  of  resolution  and  recommendation ;  for  as  it  still  held  out 
the  hope  of  reconciliation  with  the  parent  country,  it  did  not 
venture  to  assume  the  function  of  authoritative  legislationo  It 
continued  to  hold  this  attitude  and  to  act  in  this  mode  till  the 
4th  of  July,  1776,  when  it  declared  that  the  colonies  there  repre- 
sented (including  New  York,  which  had  acceded  after  the  bat- 

ment"  of  "  a  nation  de  factor  The  most  important  measures  of  general  concern 
are  rested  upon  no  stronger  foundation  than  ''  the  sacred  ties  of  virtue,  honor 
and  the  love  of  our  country,"  and  have  no  higher  sanction  than  public  contempt 
and  exclusion  from  the  ordinary  intercourse  of  society  ! 
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tie  of  Lexington,)  were,  and  of  right  ought  to  be,  free  and 
independent  States.^ 

*  That  the  powers  granted  to  the  delegates  to  the  second  congress  were  sub- 
stantially the  same  witli  those  granted  to  the  delegates  to  the  first,  will  appear 
from  the  following  extracts  from  their  credentials. 

New  Hampshire.  *^  To  consent  and  agree  to  all  measures,  which  said  con- 
gress shall  deem  necessary  to  obtain  redress  of  American  grievances."  Dele- 
gates appointed  by  a  convention. 

Massachusetts.  "  To  concert,  agree  upon,  direct  and  order"  (in  concert  with 
the  delegates  of  the  other  colonies)  ''  such  further  measures  as  to  them  shall 
appear  to  be  best  calculated  for  the  recovery  and  establishment  of  American 
rights  and  liberties,  and  for  restoring  harmony  between  Great  Britain  and  the 
colonies."     Delegates  appointed  by  provincial  congress. 

Connecticut.  "  To  join,  consult  and  advise  with  the  other  colonies  in  British 
America,  on  proper  measures  for  advancing  the  best  good  of  the  colonies." 
Delegates  appointed  by  the  colonial  house  of  representatives. 

The  colony  of  New  York  was  not  represented  in  this  congress,  but  delegates 
were  appointed  by  a  convention  of  deputies  from  the  city  and  county  of  New 
York,  the  city  and  county  of  Albany  and  the  counties  of  Dutchess,  Ulster, 
Orange,  West  Chester,  King's  and  Suffolk,  They  gave  their  delegates  power  to 
"  concert  and  determine  upon  such  measures,  as  shall  be  judged  most  effectual 
for  the  preservation  and  re-establishment  of  American  rights  and  privileges, 
and  for  the  restoration  of  harmony  between  Great  Britain  and  the  colonies." 
Queen's  county  approved  of  the  proceeding. 

Pennsylvania.  Simply  to  "  attend  the  general  congress."  Delegates  appoint- 
ed by  provincial  assembly. 

New  Jersey.  "  To  attend  the  continental  congress  and  to  report  their  pro- 
ceedings to  the  next  session'of  general  assembly."  Delegates  appointed  by  the 
colonial  assembly. 

Delaware.  "  To  concert  and  agree  upon  such  farther  measures,  as  shall 
appear  to  them  best  calculated  for  the  accommodation  of  the  unhappy  differ- 
ences between  Great  Britain  and  the  colonies  on  a  constitutional  foundation, 
which  the  house  most  ardently  wish  for,  and  that  they  report  their  proceed- 
ings to  the  next  session  of  general  assembly."  Delegates  appointed  by  the 
assembly. 

Maryland.  "To  consent  and  agree  to  all  measures,  which  said  congress 
shall  deem  necessary  and  effectual  to  obtain  a  redress  of  American  grievances ; 
and  this  province  bind  themselves  to  execute,  to  the  utmost  of  their  power,  all 
resolutions  which  the  said  congress  may  adopt."  Delegates  appointed  by  con- 
vention, and  subsequently  approved  by  the  general  assembly. 

Virginia.  "To  represent  this  colony  in  general  congress,  to  be  held,  &c." 
Delegates  appointed  by  convention. 

North  Carolina.  "  Such  powers  as  may  make  any  acts  done  by  them,  or  any 
of  them,  or  consent  given  in  behalf  of  this  province,  obligatory  in  honor  upon 
every  inhabitant  thereof."  Delegates  ai^pointed  by  convention,  and  approved 
in  general  assembly. 

South  Carolina.  "  To  concert,  agree  to  and  effectually  prosecute  such  mea- 
sures, as  in  the  opinion  of  the  said  deputies,  and  the  deputies  to  be  assembled, 
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It  is  to  be  remarked,  tliat  no  new  powers  were  *con-  r^cyn  -j 
ferred  on  congress  after  the  declaration  of  independence. 
Strictly  speaking,  they  had  no  authority  to  make  that  declara- 
tion. They  were  not  appointed  for  any  such  purpose,  but  pre- 
cisely the  reverse ;  and  although  some  of  them  were  expressly 
authorized  to  agree  to  it,  yet  others  were  not.  Indeed,  we  are 
informed  by  Mr.  Jefferson,  that  the  declaration  was  opposed  by 
some  of  the  firmest  patriots  of  the  body,  and  among  the  rest^ 
by  R.  R.  Livingston,  Dickenson,  Wilson  and  E.  Rutleclge,  on 
the  ground  that  it  was  premature ;  that  the  people  of  New  York^ 
New  Jersey,  Maryland  and  Delaware  were  not  yet  ripe  for  it^ 
but  would  "^soon  unite  with  the  rest,  if  not  indiscreetly  r^crr-\ 
urged.  In  venturing  upon  so  bold  a  step,  congress  acted 
precisely  as  they  did  in  all  other  cases,  in  the  name  of  the  States 
whose  representatives  they  were,  and  with  a  full  reliance  that 
those  States  would  confirm  whatever  they  might  do  for  the  gene- 
ral good.  They  were,  strictly,  agents  or  ministers  of  indepen- 
dent States,  acting  each  under  the  authority  and  instructions  of 

shall  be  most  likelj  to  obtain  a  redress  of  American  greivances."  Delegates 
appointed  by  provincial  congress. 

In  the  copy  of  the  Journals  of  Congress  now  before  me  I  do  not  find  the  cre- 
dentials of  the  delegates  from  Rhode  Island.  They  did  not  attend  at  the  first 
meeting  of  congress,  although  they  did  at  a  subsequent  period.  Georgia  was 
not  represented  in  "this  congress  until  September,  1'7'?5.  On  the  ISth  May. 
1*775,  Lyman  Hall  appeared  as  a  delegate  from  the  parish  of  St.  Johns,  and  he 
was  admitted  to  his  seat,  *'  subject  to  such  regulations,  as  the  congress  shall 
determine,  relative  to  his  voting."  He  was  never  regarded  as  the  representa- 
tive of  Georgia,  nor  was  that  colony  then  considered  as  a  party  to  the  proceed- 
ings of  congress.  This  is  evident  from  the  fact  that,  in  the  address  to  the 
inhabitants  of  Great  Britain,  they  use  the  style,  *'  The  Uvelve  United  ColonieSy 
by  their  delegates  in  congress,  to  the  inhabitants  of  Great  Britain,"  adopted 
on  the  8th  July,  I'TTS.  On  the  20th  of  that  month  congress  were  notified  that 
a  convention  of  Georgia  had  appointed  delegates  to  attend  them,  but  none  of 
them  took  their  seats  till  the  13th  September  following.  They  were  authorized 
"  to  do,  transact,  join  and  concur  with  the  several  delegates  from  the  other 
colonies  and  provinces  upon  this  continent,  on  all  such  matters  and  things  as 
shall  appear  eligible  and  fit,  at  this  alarming  time,  for  the  preservation  and 
defence  of  our  rights  und  liberties,  and  for  the  restoration  of  harmony,  upon 
constitutional  principles,  between  Great  Britain  and  America." 

Some  of  the  colonies  appointed  their  delegates  only  for  limited  times,  at  the 
expiration  of  which  they  were  replaced  by  others,  but  without  any  material 
change  in  their  powers.  The  delegates  were,  in  all  things,  subject  to  the  orders 
of  their  respective  colonies. 
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liis  own  State,  and  having  no  power  whatever,  except  what  those 
instructions  conferred.  The  States  themselves  were  not  bound 
hj  the  resolves  of  congress,  except  so  far  as  they  respectively 
authorized  their  own  delegates  to  bind  them.  There  was  no 
original  grant  of  powers  to  that  body,  except  for  deliberation 
and  advisement ;  there  was  no  constitution,  no  law,  no  agree- 
ment, to  which  they  could  refer,  in  order  to  ascertain  the  extent 
of  their  powers^  The  members  did  not  all  act  under  the  same 
instructions,  nor  with  the  same  extent  of  authority.  The  dif- 
ferent States  gave  different  instructions,  each  according  to  its 
own  views  of  right  and  policy,  and  without  reference  to  any 
general  scheme  to  which  they  were  all  bound  to  conform.  Con- 
gress had  in  fact  no  power  of  government  at  all^  nor  had  it  that 
character  of  permanency  which  is  implied  in  the  idea  of  govern- 
mento  It  could  not  pass  an  obligatory  law,  nor  devise  an  obli- 
gatory sanction,  by  virtue  of  any  inherent  power  in  itself.  It 
was,  as  already  remarked,  precisely  the  same  body  after  the 
declaration  of  independence  as  lefore.  As  it  was  not  then  a 
government,  and  could  not  establish  any  new  and  valid  relations 
between  the  colonies,  so  long  as  they  acknowleged  themselves 
dependencies  of  the  British  crown,  they  certainly  could  not  do 
so  after  the  declaration  of  independence,  without  some  new 
grant  of  power.  The  dependent  colonies  had  then  become  inde- 
pendent States ;  their  political  condition  and  relations  were 
necessarily  changed  by  that  circumstance ;  the  deliberative  and 
advisory  body,  through  whom  they  had  consulted  together  as 
colonies,  was  functus  ojjicio ;  the  authority  which  appointed 
them  had  ceased  to  exist,  or  was  superseded  by  a  higher  autho- 
rity. Every  thing  which  they  did,  after  this  period  and  before 
the  articles  of  confederation,  was  without  any  other  right  or 
authority  than  vfhat  was  derived  from  the  mere  consent  and 
acquiescence  of  the  several  States.  In  the  ordinary  business 
of  that  government  defacto^  which  the  occasion  had  called  into 
existence,  they  did  whatever  the  public  interest  seemed  to  re- 
quire, upon  the  secure  reliance  that  their  acts  would  be  approved 
and  confirmed.  In  other  cases,  however,  they  called  for  speci- 
fic grants  of  power;  and  in  such  cases,  each  representative 
applied  to  his  own  State  alone,  and  not  to  any  other  State  or 
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people.  Indeed,  as  they  "^were  called  into  existence  by  r  ^qo  t 
the  colonies  in  ITTOj  and  as  they  continued  in  existence, 
without  any  new  election  or  new  grant  of  power,  it  is  difficult 
to  perceive  how  they  could  form  ^'  a  general  or  national  govern- 
ment, organized  by  the  people,'"  They  were  elected  by  subjects 
of  the  king  of  England ;  subjects  who  had  no  right,  as  they 
themselves  admitted,  to  establish  any  government  whatever ; 
and  when  those  subjects  became  citizens  of  independent  states, 
they  gave  no  instructions  to  establish  any  such  government. 
The  government  exercised  was,  as  already  remarked,  merely  a 
government  de  factOj  and  no  farther  de  jure  than  the  subse- 
quent approval  of  its  acts  by  the  several  States  made  it  so. 

This  brief  review  will  enable  us  to  determine  how  far  the 
author  is  supported  in  the  inferences  he  has  draw^n,  in  the  pas- 
sages last  quoted.  We  have  reason  to  regret  that  in  these,  as 
in  many  others,  he  has  not  been  sufficiently  specific,  either  in 
stating  his  proposition  or  in  citing  his  proof.  To  what  people 
does  he  allude,  when  he  tells  us  that  the  "  first  general  or 
national  government"  was  organized  ''by  the  people?"  The 
first  and  every  recommendation  to  send  deputies  to  a  general 
congress  was  addressed  to  the  colonies  as  such  ;  in  the  choice 
of  those  deputies  each  colony  acted  for  itself,  without  mingling 
in  any  way  with  the  people  or  government  of  any  other  col- 
ony ;  and  when  the  deputies  met  in  congress,  they  voted  on  all 
questions  of  public  and  general  concern  by  colonies,  each  col- 
ony having  one  vote,  whatever  was  its  population  or  number  of 
deputies.  If,  then,  this  government  was  organized  by  ''  the 
people  "  at  all,  it  was  clearly  the  people  of  the  several  colonies, 
and  not  the  joint  people  of  all  the  colonies.  And  where  is  the 
author's  warrant  for  the  assertion,  that  they  acted  ''  directly 
in  their  primary  sovereign  capacity,  and  without  the  interven- 
tion of  the  functionaries,  to  whom  the  ordinary  powers  of 
government  were  delegated  in  the  colonies  ?"  He  is  in  most 
respects  a  close  follower  of  Marshall,  and  he  could  scarcely 
have  failed  to  see  the  following  passage,  which  is  found  in  a 
note  in  the  168th  page  of  the  second  volume  of  the  Life  of 
Washington.  Speaking  of  the  congress  of  1774,  Marshall 
says :  ''  The  members  of  this  congress  were  generally  elected 
by  the  authority  of  the  colonial  legislatures,  but  in  sortie  instan- 
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ces  a  different  system  had  been  pursued.     In  NeYf  Jersey  and 
Maryland  the  elections  were  made  by  committees  chosen  in  the 
several  counties  for  that  particular  purpose ;  and  in  New  York, 
where  the  royal  party  was  very  strong,  and  where  it  is  proba- 
ble that  no  legislative  act,  authorizing  an  election  of  members 
to  represent  that  colony  in  congress,  could  have  been  obtained,  ^ 
^     the  people  themselves  '^'assembled  in  those  places,  where 
^        -J  the  spirit  of  opposition  to  the  claims  of  parliament  pre- 
vailed, and  elected  deputies,  who  were  very  readily  received 
into  congress."     Here  the  general  rule  is  stated  to  be,  that  the 
deputies  were  elected  by  the   ''  colonial  legislatures,"  and  the 
instances  in  which  the  people  acted  "  directly  in  their  primary, 
sovereign  capacity,  without  the  intervention  of  the  ordinary 
functionaries  of  government,"  are  given  as  exceptions.     And 
even  in  those    cases,  in  vrhich  delegates  were   appointed  by 
conventions  of  the  people,  it  was  deemed  necess^.ry  in  many 
instances,   as   we   have  already   seen,    that   the    appointment 
should  be  approved  and  confirmed  by  the  ordinary  legislature. 
As  to  New  York,  neither  her  people  nor  her  government  had  so 
far  lost  their  attachment  to  the  mother  country  as  to  concur  in 
any  measure  of  opposition  until  after  the  battle  of  Lexington, 
in  April,  1775 ;  and  the  only  representatives  which  New  York 
had  in  the  congress  of  1774  were  those  of  a  comparatively 
small  portion  of  her  people.     It  is  well  known— and,  indeed, 
the  author  himself  so  informs  us — that  the  members  of  the 
congress  of  1775  were  elected  substantially  as  were  those  of 
the  preceding  congress ;   so  that  there  were  very  few  of  the 
colonies,  in  which  the  people  performed  that  act  in  their  ^^  pri- 
mary, sovereign  capacity,"  without  the  intervention  of  their 
constituted  authorities.     It  is  of  little  consequence,  however,  to 
the  present  enquiry,  whether  the  deputies  were  chosen  by  the 
colonial  legislatures,  as  was  done  in  most  of  the  colonies,  or  by 
conventions,  as  was  done  in  Georgia  and  some  others,  or  by 
committees  appointed  for  the  purpose,  as  was  done  in  one  or 
two  instances,  or  by  the  people  in  primary  assemblies,  as  was 
done  in  part  of  New  York.     All  these  modes  were  resorted  to, 
according  as  the  one  or  the  other  appeared  most  convenient  or 
proper   in  each   particular    case.     But,   whichever   mode  was 
adopted,  the  members  were  chosen  by  each  colony  in  and  for 
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itself,  and  were  the  representatives  of  that  colony  alone,  and 
not  of  any  other  colony,  or  any  nation  de  facto  or  de  mre. 
The  assertion,  therefore,  that  ^Hhe  congress  thus  assembled 
exercised  de  facto  and  de  jure  a  sovereign  authority,  not  as  the 
delegated  agents  of  the  governments  de  facto  of  the  colonies, 
but  in  virtue  of  original  powers  derived  from  the  people,"  is, 
to  say  the  least  of  it,  very  bold,  in  one  who  had  undoubtedly 
explored  all  the  sources  of  information  upon  the  subject.    Until 
the  adoption  of  the  articles  of  confederation  congress  had  no 
''  original  powers,"  except  only  for  deliberation  and  advisement, 
and  claimed  no  "  sovereign  authority ' '  whatever «    It  was  an  occa- 
sional, and  not  a  permanent  body,  or  one  renewable  from  time 
to  time.     Although  they  did,  in  many  instances,  "exercise 
de  facto  "  a  *power  of  legislation  to  a  certain  extent,  yet 
they  never  held  that  power  '^  c?e  jure^''  by  any  grant  ^       -^ 
from  the  colonies  or  the  people ;  and  their  acts  became  valid 
only  by  subsequent  confirmation  of  them,  and  not  because  they 
had  any  delegated  authority  to  perform  them.     The  w^hole  his- 
tory of  the  period  proves  this,  and  not  a  single  instance  can  be 
cited  to  the  contrary.     The  course  of  the  revolutionary  govern- 
ment throughout  attests  the  fact,  that,  however  the  people  may 
have  occasionally  acted,  in  pressing  emergencies,  without  the 
intervention  of  the  authorities  of  their  respective  colonial  gov- 
ernments, they  never  lost  sight  of  the  fact  that  they  were  citi- 
zens of  separate  colonies,  and  never,  even  impliedly,  surrendered 
that  character,  or  acknowledged  a  different  allegiance.     In  all 
the  acts  of  congress,  reference  was  had  to  the  colonies,  and 
never  to  the  people.     That  body  had  no  power  to  act  directly 
upon  the  people,  and  could  not  execute  its  own  resolves  as  to 
most  purposes,  except  by  the  aid  and  intervention  of  the  colo- 
nial authorities.     Its  measures  were  adopted  by  the  votes  of 
the  colonies  as  sucJi^  and  not  by  the  rule  of  mere  numerical 
majority,  which  prevails  in  every  legislative  assembly  of  an 
entire  nation.     This  fact  alone  is  decisive  to  prove,  that  the 
members  were  not  the  representatives  of  the  people  of  all  the 
colonies,  for  the  judgment  of  each  colony  was  pronounced  by 
its  own  members  only,  and  no  others  had  any  right  to  mingle 
in  their  deliberations.    What,  then,  was  this  "  sovereign  autho- 
rity ?"     ¥t^hat  was  the  nature,  what  the  extent,  of  its  '^origi- 
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nal  powers  ?"  From  what  "  people  "  were  those  powers  derived  ? 
I  look  in  vain  for  answers  to  these  questions  to  any  historical 
record  which  has  yet  met  my  view,  and  have  only  to  regret  that 
the  author  has  not  directed  me  to  better  guides. 

The  author's  conclusion  is  not  better  sustained  by  the  nature 
and  extent  of  the  powers  exercised  by  the  revolutionary  govern- 
ment.    It  has  already  been  stated,  that  no  original  powers  of 
legislation  were  granted  to  the  congresses  of  1774  and  1775 ; 
and  it  is  only  from  their  acts  that  we  can  determine  what 
powers   they    actually    exercised.      The    circumstances    under 
which  they  were  called  into  existence  precluded  the  possibility 
of  any  precise  limitations  of  their  powers,  even  if  it  had  been 
designed  to  clothe  them  with  the  functions  of  government.    The 
colonies  were  suffering  under  common  oppressions,  and  were 
threatened  with  common  dangers,  from  the  mother  country. 
The  great  object  w^hich  they  had  in  view  w^as  to  produce  that 
concert  of  action  among  themselves  which  would  best  enable 
them  to  resist  their  common  enemy,  and  best  seciu^e  the  safety 
and   liberties  of  all.     Great    confidence   must   necessarily  be 
reposed  in  public  rulers  '•'under  circumstances  of  this  sort. 
^        J  We  may  well  suppose,  therefore,  that  the  revolutionary 
government  exercised  every  power  which  appeared  to  be  neces- 
sary for  the  successful  prosecution  of  the  great  contest  in  which 
they  were  engaged;  and  we  may,  with  equal  propriety,  suppose 
that  neither  the  people  nor  the  colonial  governments  felt  any 
disposition  to   scrutinize    very    narrowly   any   measure   which 
promised  protection  and  safety  to  themselves.     They  knew  that 
the  government  was  temporary  only  ;  that  it  was  permitted  only 
for  a  particular  and  temporary  object,  and  that  they  could  at 
any  time  recall  any  and  every  power  which  it  had  assumed.     It 
would  be  a  violent  and  forced  inference,  from  the  powers  of  such 
an  agency^  (for  it  was  not  a  government,  although  I  have  some- 
times, for  convenience,  called  it  so,)  however  great  they  might 
be,  to  say  that  the  people,  or  States,  which  established  it,  meant 
thereby  to  merge  their  distinctive  character,  to  surrender  all 
the  rights  and  privileges  which  belonged  to  them  as  separate 
communities,  and  to  consolidate  themselves  into  one  nation. 

In  point  of  fact,  however,  there  was  nothing  in  the  powers 
exercised  by  the  revolutionary  government,  so  far  as  they  can 
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be  known  from  their  acts,  inconsistent  with  the  perfect  sover- 
eignty and  independence  of  the  States.  These  were  always  ad- 
mitted in  terms,  and  were  never  denied  in  practice.  So  far  as 
external  relations  were  concerned,  congress  seems  to  have  exer- 
cised every  power  of  a  supreme  government.  They  assumed 
the  right  to  '^  declare  war  and  to  make  peace ;  to  authorize 
captures ;  to  institute  appellate  prize  courts  ;  to  direct  and 
control  all  national, military  and  naval  operations;  to  form  alli- 
ances and  make  treaties ;  to  contract  debts  and  issue  bills  of 
credit  on  national  account."  These  powers  were  not  ^^exclusive,'' 
however,  as  our  author  supposes.  On  the  contrary,  troops  were 
raised,  vessels  of  war  were  commissioned,  and  various  military 
operations  were  conducted  by  the  colonies,  on  their  own  separate 
means  and  authority.  Ticonderoga  was  taken  by  the  troops  of 
Connecticut  before  the  declaration  of  independence ;  Massa- 
chusetts and  Connecticut  fitted  out  armed  vessels  to  cruise 
against  those  of  England,  in  October,  1775  ;  South  Carolina 
soon  followed  their  example.  In  1776,  New  Hampshire  author- 
ized her  executive  to  issue  letters  of  marque  and  reprisal. 

These  instances  are  selected  out  of  many,  as  sufficient  to  show 
that  in  the  conduct  of  war,  congress  possessed  no  '^^  exclusive  '' 
power,  and  that  the  colonies  (or  States)  retained,  and  actually 
asserted,  their  own  sovereign  right  and  power  as  to  that  matter. 
And  not  as  to  that  matter  alone,  for  Noay  Hampshire  established 
post  offices.  The  words  of  our  author  may^  indeed,  import  that 
the  power  of  congress  over  the  '''vSubject  of  war  was  p^oQi 
"  exclusive"  only  as  to  such  military  and  naval  opera-  ^  '^^~^- 
tions  as  he  considers  national,  that  is,  such  as  were  undertaken 
by  the  joint  power  of  all  the  colonies  ;  and,  if  so,  he  is  correct. 
But  the  comma  after  the  word  ^'  national  "  suggests  a  difierent 
interpretation.  At  all  events,  the  facts  which  I  have  mentioned 
prove  that  congress  exercised  no  power  which  was  considered 
as  abridging  the  absolute  sovereignty  and  independence  of  the 
States. 

Many  of  those  powers  which,  for  greater  convenience,  were 
entrusted  exclusively  to  congress,  could  not  be  effectually  ex- 
erted except  by  the  aid  of  the  State  authorities.  The  troops 
required  by  congress  were  raised  by  the  States,  and  the  com- 
missions of  their  officers  were  countersigned  by  the  governors  of 
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tlie  States.     Congress  were  allowed  to  issue  bills  of  credit^  but 
they  could  not  make  them  a  legal  tender^  nor  punish  the  counter- 
feiter of  them.     Neither  could  they  bind  the  States  to  redeem 
them,  nor  raise  by  their  own  authority  the  necessary  funds  for 
that  purpose.     Congress  received  ambassadors  and  other  public 
ministers,  yet  they  had  no. power  to  extend  to  them  that  pro- 
tection which  they  receive  from  the  government  of  every  sove- 
reign nation.     A  man  by  the  name  of  De  Longchamps  entered 
the  house  of  the  French  minister  plenipotentiary  in  Philadelphia, 
and  there  threatened  violence  to  the  person  of  Francis  Barbe 
Marbois,   secretary  of  the  French  legation,  consul  general  of 
France,  and  consul  for  the  state  of  Pennsylvania ;  he  after- 
wards assaulted  and  beat  him  in  the  public  street.     For  this 
offence,  he  was  indicted  and  tried  in  the  court  of  Oyer  and  Ter- 
miyier  of  Philadelphia^  and  punished  under  its  sentence.     The 
case  turned  chiefly  upon  the  law  of  nations,  with  reference  to  the 
protection  which  it  secures  to  foreign  ministers.     A  question 
was  made,  whether  ^A^  authorities  of  Pennsylvania  should  not 
deliver  up  De  Longchamps  to  the  French  government  to  be 
dealt  with  at  their  pleasure.     It  does  not  appear  that  the  federal 
government  was  considered  to  possess   any  power  over  the  sub- 
ject, or  that  it  was  deemed  proper  to  invoke  its  counsel  or 
authority  in  any  form.     This  case  occurred  in  1784,  after  the 
adoption  of  the  articles  of  confederation ;  but  if  the  powers  of 
the  federal   government  were  less  under   those   articles   than 
before,  it  only  proves  that,  however  great  its  previous  powers 
may  have  been,  they  were  held  at  the  will  of  the  States,  and 
were  actually  recalled  by  the  articles  of  confederation.     Thus 
it  appears  that,  in  the  important  functions  of  raising  an  army, 
of  providing  a  public  revenue,  of  paying  public  debts,  and  giving 
security  to  the  persons  of  foreign  ministers,  the  boasted  ''  sove- 
reignty "  of  the  federal  government  was  merely  nominal,  and 
owed  its  entire  ^efficiency  to  the  co-operation  and  aid 
L        J  of  the  State  governments.      Congress  had  no  power  to 
coerce  those  governments;    nor  could  it  exercise  any  direct 
authority  over  their  individual  citizens. 

Although  the  powers  actually  assumed  and  exercised  by  con- 
gress were  certainly  very  great,  they  were  not  always  acquiesced 
in,  or  allowed,  by  the  States,     Thus,  the  power  to  lay  an  em- 
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bargo  was  earnestly  desired  by  them,  but  was  denied  by  the 
States.  And  in  order  the  more  clearly  to  indicate  that  many 
of  their  powers  were  exercised  merely  by  sufferance,  and  at  the 
same  time  time  to  lend  a  sanction  to  their  authority  so  far  as 
they  chose  to  allow  it,  it  was  deemed  necessary,  by  at  least  one 
of  the  States,  to  pass  laws  indemnifying  those  who  might  act  in 
obedience  to  the  resolutions  of  that  body.* 

A  conclusive  proof,  however,  of  the  true  relation  which  the 
colonies  held  to  the  revolutionary  government,  even  in  the 
opinion  of  congress  itself,  is  furnished  by  their  own  journals. 
In  June,  1776,  that  body  recommended  the  passing  of  laws  for 
the  punishment  of  treason ;  and  they  declare  that  the  crime 
shall  be  considered  as  committed  against  the  colonies  indivi- 
dually^ and  not  against  them  all,  as  united  or  confederated  to- 
gether. This  could  scarcely  have  been  so,  if  they  had  consid- 
ered themselves  ^^a  government  de  facto  and  clejiire^''  clothed 
with  ''  sovereign  authority."  The  author,  however,  is  not  satis- 
fied to  rest  his  opinion  upon  historical  facts ;  he  seeks  also  to 
fortify  himself  by  a  judicial  decision.  He  informs  us  that, 
'^  soon  after  the  organization  of  the  present  government,  the 
question  [of  the  powers  of  the  continental  congress]  was  most 
elaborately  discussed  before  the  supreme  court  of  the  United 
States,  in  a  case  calling  for  an  exposition  of  the  appellate  juris- 
diction of  congress  in  prize  causes,  before  the  ratification  of  the 
confederation.  The  result  of  that  examination  was,  that  con- 
gress before  the  confederation  possessed,  by  the  consent  of  the 
people  of  the  United  States^  sovereign  and  supreme  powers  for 
national  j)urposes ;  and,  among  others,  the  supreme  powers  of 
peace  and  war,  and,  as  an  incident,  the  right  of  entertaining 
appeals  in  the  last  resort,  in  prize  causes,  even  in  opposition  to 
State  legislation.  And  that  the  actual  powers  exercised  by 
congress,  in  respect  to  national  objects,  furnished  the  best  expo- 
sition of  ^its  constitutional  authority,  since  they  emanated  from 
the  people^  and  were  acquiesced  in  by  the  people,'' 

There  is  in  this  passage  great  want  of  accuracy,  and  per- 
haps some  want  of  candor.  The  author,  as  usual,  neglects  to 
cite  the  judicial  ^decision  to  which  he  alludes,  but  it  must  ^  .  ^  .  -, 
be   the  case  of  Penhallow  and  others  against  Doane's  ^        -J 

-^^  This  was  done  by  Pennsylvania. — See  2  Dallas^  Ool.L.  of  Penn.  3. 
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administrators.  (3  Dallas'  Reports,  54.)  Congress,  in  Novem- 
ber, 1775,  passed  a  resolution,  recommending  to  the  several 
colonies  to  establish  prize  courts,  with  a  right  of  appeal  from 
their  decisions  to  congress.  In  1776,  New  Hampshire  accord- 
ingly passed  a  law  upon  the  subject,  by  which  an  appeal  to 
congress  was  allowed  in  cases  of  capture  by  vessels  in  the  ser- 
vice of  the  united  colonies;  but  where  the  capture  was  made  by 
'^  a  vessel  in  the  service  of  the  united  colonies  and  of  any  par- 
ticular colony  or  person  together,"  the  appeal  was  allowed  to  the 
superior  court  of  New  Hampshire.  The  brigantine  Susanna 
was  captured  by  a  vessel  owned  and  commanded  by  citizens  of 
New  Hampshire,  and  was  duly  condemned  as  prize  by  her  own 
court  of  admiralty.  An  appeal  was  prayed  to  congress  and 
denied ;  and  thereupon  an  appeal  to  the  superior  court  of 
New  Hampshire  was  prayed  and  allowed.  From  the  decision 
of  this  court  an  appeal  was  taken  to  congress,  in  the  mode  pre- 
scribed by  their  resolution,  and  the  case  was  disposed  of  by  the 
court  of  appeals,  appointed  by  congress  to  take  cognizance  of 
such  cases.  After  the  adoption  of  the  present  constitution  and 
the  organization  of  the  judiciary  system  under  it,  a  libel  was 
filed  in  the  district  court  of  New  Hampshire,  to  carry  into  effect 
the  sentence  of  the  court  of  appeals  above-mentioned.  The 
cause  being  legally  transferred  to  the  circuit  court,  was  decided 
there,  and  an  appeal  allowed  to  the  supreme  court.  That  court, 
in  its  decision,  sustains  the  jurisdiction  of  the  court  of  appeals 
established  by  congress.  Mr.  Justice  Patterson's  opinion  is 
founded  mainly  upon  these  grounds :  That  the  powers  actually 
exercised  by  congress  ought  to  be  considered  as  legitimate,  be- 
cause they  were  such  as  the  occasion  absolutely  required,  and  were 
approved  and  acquiesced  in  by  "the  people;"  that  the  authority 
ultimately  and  finally  to  decide  on  all  matters  and  questions 
touching  the  law  of  nations  does  reside  and  is  vested  in  the  sove- 
reign supreme  power  of  war  and  peace ;  that  this  power  was 
lodged  in  the  continental  congress  by  the  consent  and  acquies- 
cence of  ''  the  people;"  that  the  legality  of  all  captures  on  the 
high  seas  must  be  determined  by  the  law  of  nations ;  that  New 
Hampshire  had  committed  herself  upon  this  subject  by  voting  in 
favor  of  the  exercise  of  the  same  power  by  congress  in  the  case 
of  the  brig  Active;  that  as  the  commission,  under  which  the 
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capture  in  the  case  under  consideration  was  made,  was  issued 
by  congress,  it  resulted,  of  necessity,  that  the  validity  of  all 
captures  made  by  virtue  of  that  commission  should  be  judged  of 
by  congress,  or  its  constituted  authority,  because  ^^ every  one 
must  be  amenable  to  the  ^authority  under  which  he 
acts."  It  is  evident  that  this  opinion,  while  it  sustains  ^  ^ 
the  authority  of  congress  in  the  particular  case,  does  not  prove 
its  general  supremacy,  nor  that  the  States  had  surrendered  to 
it  any  part  of  their  sovereignty  and  independence.  On  the 
contrary,  it  affirms  that  the  ''  sovereign  and  supreme  power  of 
war  and  peace"  was  assumed  by  congress,  and  that  the  exer- 
cise of  it  became  legitimate,  only  because  it  was  approved  and 
acquiesced  in  ;  and  that  being  thus  legitimated,  the  appellate 
jurisdiction  in  prize  cases  followed  as  a  necessary  incident.  All 
the  powers,  which  Patterson  contends  for  as  exercised  by  con- 
gress, may  well  be  conceded,  without  in  the  slightest  degree 
affecting  the  question  before  us ;  they  were  as  consistent  with 
the  character  of  a  federative,  as  with  that  of  a  consolidated 
government.  He  does  not  tell  us  to  what  people  he  alludes, 
when  he  says  that  the  powers  exercised  by  congress  were  ap- 
proved and  ratified  by  "  the  people,"  He  does  not,  in  any  part 
of  his  opinion,  authorize  the  idea  of  the  author,  that  ^^  congress 
possessed,  before  the  confederation,  by  the  consent  of  the  2^ eo2:)le 
of  the  United  States,  sovereign  and  supreme  powers  for  national 
purposes."  On  the  contrary,  as  to  one  of  those  powers,  he 
holds  the  opposite  language  ;  and  therefore  it  is  fair  to  presume, 
that  he  intended  to  be  so  understood  in  regard  to  all  the  rest. 
This  is  his  language  :  ^'  The  authority  exercised  by  congress, 
in  granting  commissions  to  privateers,  was  approved  and  ratified 
by  the  several  colonies  or  states,  because  they  received  and  filled 
up  the  commissions  and  bonds,  and  returned  the  latter  to  con- 
gress." This  approval  and  ratification  alone  rendered,  in  his 
opinion,  the  exercise  of  this,  and  other  similar  powers  assumed 
by  congress,  legitimate. 

Judge  Iredell,  in  delivering  his  opinion,  goes  much  more  fully 
into  the  examination  of  the  powers  of  the  revolutionary  govern- 
ment. He  thinks  that,  as  the  power  of  peace  and  war  was 
entrusted  to  congress,  they  held,  as  a  necessary  incident,  the 
power  to  establish  prize  courts ;  and  that  whatever  powers  they 
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did  in  fact  exercise,  were  acquiesced  in  and  consented  to,  and, 
consequently,  legitimated  and  confirmed.  But  he  leaves  no 
room  to  doubt  as  to  the  source  whence  this  confirmation  was 
derived.  After  proving  that  the  several  colonies  were,  to  all 
intents  and  purposes,  separate  and  distinct,  and  that  they  did 
not  form  ^"^one  people"  in  any  sense  of  the  term,  he  says,  ^'if 
congress,  previous  to  the  articles  of  confederation,  possessed  any 
authority,  it  was  an  authority,  as  I  have  shown,  derived  from 
the  people  of  each  province,  in  the  first  instance."  ''The  au- 
thority was  not  possessed  by  congress,  unless  given  by  all  the 
States."  ''I  conclude,  therefore,  that  every  particle  of  au- 
thority,  which  originally  resided  either  in  "^congress  or 
L  -1  in  any  branch  of  the  State  governments,  was  derived  from 
the  people  who  w^ere  permanent  inhabitants  of  each  province,  in 
the  first  instance,  and  afterwards  became  citizens  of  each  State  ; 
that  this  authority  was  conveyed  by  each  body  politic  separately, 
and  not  ly  all  the  people  in  tlie  several  provinces  or  states 
jointly."  No  language  could  be  stronger  than  this,  to  disaffirm 
the  author's  conclusion,  that  the  powers  exercised  by  congress 
w^ere  exercised  ''  by  the  consent  of  the  people  of  the  United 
States.''     Certainly,  Iredell  did  not  think  so. 

The  other  two  judges,  Blair  and  Gushing,  affirm  the  general 
propositions  upon  which  Paterson  and  Iredell  sustained  the 
power  of  congress  in  the  particular  case,  but  lend  no  support  to 
the  idea  of  any  such  unity  among  the  people  of  the  several 
colonies  or  states,  as  our  author  supposes  to  have  existed. 
Gushing,  without  formally  discussing  the  question,  expressly 
says  that  ''he  has  no  doubt  of  the  sovereignty  of  the  States." 

This  decision,  then,  merely  affirms,  what  no  one  has  ever 
thought  of  denying,  that  the  revolutionary  government  exercised 
every  powder  which  the  occasion  required ;  that,  among  these, 
the  powers  of  peace  and  war  were  most  important,  because  con- 
gress, alone,  represented  all  the  colonies,  and  could,  alone,  ex- 
press the  general  will,  and  wield  the  general  strength ;  that 
wherever  the  powers  of  peace  and  war  are^  lodged,  belongs  also 
the  right  to  decide  all  questions  touching  the  laws  of  nations ; 
that  prize  causes  are  of  this  character ;  and,  finally,  that  all 
these  powers  were  not  derived  from  any  original  grant,  but  are 
to  be  considered  as  belonging  to  congress,  merely  because  con" 
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gress  exercised  them^  and  because  they  were  sustained  in  so 
doing  by  the  approbation  of  the  several  colonies  or  states,  whose 
representatives  they  were.  Surely,  then,  our  author  was  neither 
very  accurate  nor  very  candid,  in  so  stating  this  decision  as  to 
give  rise  to  the  idea  that,  in  the  opinion  of  the  supreme  courts 
congress  possessed  original  sovereign  powers,  by  the  consent  of 
^Hhe  people  of  the  United  States."  Even,  however,  if  the 
court  had  so  decided,  in  express  terms,  It  would  have  been  of  no 
value  in  the  present  enquiry,  as  will  by-and-by  be  shown. 

The  examination  of  this  part  of  the  subject  has  probably  been 
already  drawn  out  to  too  great  an  extent ;  but  it  would  not  be 
complete  without  some  notice  of  another  ground,  upon  which 
our  author  rests  his  favorite  idea — that  the  people  of  the  colo- 
nies formed  "one  people,"  or  nation.  Even  if  this  unity  was 
not  produced  by  the  appointment  of  the  revolutionary  govern- 
ment, or  by  the  nature  of  the  powers  exercised  by  them,  and 
acquiesced  in  by  the  people,  he  thinks  there  can  *be  no  ^^^^-. 
doubt  that  this  was  the  necessary  result  of  the  declara-  L  -^ 
tion  of  independence.  In  order  that  he  may  be  fully  under- 
stood upon  this  point,  I  will  transcribe  the  entire  passage 
relating  to  it. 

"In  the  next  place,  the  colonies  did  not  severally  act  for 
themselves,  and  proclaim  their  own  independence.  It  is  true 
that  some  of  the  States  had  previously  formed  incipient  govern- 
ments for  themselves ;  but  it  was  done  in  compliance  with  the 
recommendations  of  congress.  Virginia,  on  the  29th  of  June, 
1776,  by  a  convention  of  delegates,  declared  Hhe  government 
of  this  country,  as  formerly  exercised  under  the  crown  of  Great 
Britain,  totally  dissolved,'  and  proceeded  to  form  a  new  con- 
stitution of  government.  New  Hampshire  also  formed  a  new 
government,  in  December,  1775,  which  was  manifestly  intended 
to  be  temporary,  ^during  (as  they  said)  the  unhappy  and  un- 
natural contest  with  Great  Britain.'  New  Jersey,  too,  esta- 
blished a  frame  of  government,  on  the  2d  July,  1776 ;  but  it 
was  expressly  declared  that  it  should  be  void  upon  a  reconcilia- 
tion with  Great  Britain.  And  South  Carolina,  in  March,  1776, 
adopted  a  constitution  of  government;  but  this  was  in  like 
manner  'established  until  an  accommodation  between  Great 
Britain  and  America  could  be  obtained.'     But  the  declaration 
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of  the  independence  of  all  tlie  colonies  was  the  united  act  of  all. 
It  was  '  a  declaration  by  the  representatives  of  the  United  States 
of  America,  in  congress  assembled;'  ^by  the  delegates  appointed 
by  the  good  people  of  the  colonies,'  as,  in  a  prior  declaration  of 
rights,  they  were  called.  It  was  not  an  act  done  by  the  State 
governments  then  organized,  nor  by  persons  chosen  by  them. 
It  was  emphatically  the  act  of  the  whole  people  of  the  united 
colonies,  by  the  instrumentality  of  their  representatives,  chosen 
for  that,  among  other  purposes.  It  was  an  act  not  competent 
to  the  State  governments,  or  any  of  them,  as  organized  under 
their  charters,  to  adopt.  Those  charters  neither  contemplated 
the  case  nor  provided  for  it.  It  was  an  act  of  original,  inherent 
sovereignty  by  the  people  themselves,  resulting  from  their  right 
to  change  the  form  of  government,  and  to  institute  a  new 
government,  whenever  necessary  for  their  safety  and  happiness™ 
So  the  declaration  of  independence  treats  it.  Wo  State  had 
presumed,  of  itself,  to  form  a  new  government,  or  provide  for 
the  exigencies  of  the  times,  without  consulting  congress  on  the 
subject ;  and  when  they  acted,  it  was  in  pursuance  of  the  re- 
commendation of  congress.  It  was,  therefore,  the  achievement 
of  the  whole,  for  the  benefit  of  the  whole.  The  people  of  the 
united  colonies  made  the  united  colonies  free  and  independent 
states,  and  absolved  them  from  allegiance  to  the  British  crown. 
The  declaration  of  independence  has,  accordingly,  always 
^been  treated  as  an  act  of  paramount  and  sovereign  au- 
L  thority,  complete  and  perfect  per  se ;    and  ipso  facto 

working  an  entire  dissolution  of  all  political  connexion  with, 
and  allegiance  to.  Great  Britain.  And  this,  not  merely  as  a 
practical  fact,  but  in  a  legal  and  constitutional  view  of  the 
matter  by  courts  of  justice." 

The  first  question  which  this  passage  naturally  suggests  to 
the  mind  of  the  reader  is  this :  if  two  or  more  nations  or  people, 
confessedly  separate,  distinct  and  independent,  each  having  its 
own  peculiar  government,  without  any  ''direct  political  con- 
nexion with  each  other,"  yet  owing  the  same  allegiance  to  one 
common  superior,  should  unite  in  a  declaration  of  rights  which 
they  believed  belonged  to  all  of  them  alike,  would  that  circum- 
stance, alone,  make  them  ''one  people?"  Stripped  of  the  cir- 
cumstances with  which  the  author  has  surrounded  it,  this  is,  at 
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last,  the  only  proposition  involved.     If  Spain,  Naples  and  Hol- 
land, while  they  were  ''dependencies"  of  the  imperial  crown  of 
France,  had  united  in  declaring  that  they  were  oppressed^  in 
the  same  mode  and  degree,  by  the  measures  of  that  crown,  and 
that  they  did,  for  that  reason,  disclaim  all  allegiance  to  it,  and 
assume  the  station  of  "free  and  independent  states,"  Avould  they 
thereby  have  become  one  people  ?     Surely  this  will  not  be  as- 
serted by  any  one.     We  should  see,  in  that  act,  nothing  more 
than  the  union  of  several  independent  sovereignties,  for  the 
purpose  of  effecting  a  common  object,  which  each  felt  itself  too 
weak  to  eifect,.  alone.     Nothing  would  be  more  natural,  than 
that  nations  so  situated  should  establish  a  common  military 
power,  a   common   treasury,   and  a  common  agency,  through 
which  to  carry  on  their  inter  course  with  other  povvers ;  but  that- 
all  this  should  unite  them  together,  so  as  to  form  them  into  one 
nation,  is  a  consequence  not  readily  perceived.     The  case  here 
supposed  is  precisely  that  of  the  American  colonies,  if  thos^ 
colonies  were,  in  point  of  fact,  separate,  distinct,  and  indepen- 
dent of  one  another^     If  they  were  so,  (and  I  think  it  has  been 
shown  that  they  were,)  then  the  fact  that  they  united  in  the 
declaration  of  independence  does  not  make  them  '' one  people," 
any  more  than  a  similar  declaration  -would  have  made  Spain^ 
Naples  and  Holland  one  people ;  if  they  were  not  so,  then  they 
were  one  people  already,  and  the  declaration  of  independence 
did  not  render  them  either  more  or  less  identical.     It  is  true^ 
the  analogy  here  supposed  does  not  hold  in  every  particular ; 
the  relations  of  the  colonies  to  one  another  were  certainly  closer^ 
in  many  respects,  than  those  of  Spain,  Naples  and  Holland,  to 
one  another.     But  as  to  all  purposes  involved  in  the  present 
enquiry,  the  analogy  is  perfect.     The  effect  attributed  to  the 
declaration  of  independence  presupposes  that  the  "^colo-  p^^Qi 
nies  were  not  "one  people"  before ;  an  effect  wdiich  is  in  ^        -^ 
no  manner  changed  or  modified  by  any  other  circumstance  in 
their  relation  to  one  another.     That  fact,  alone,  is  necessary  to 
be  enquired  into ;  and  until  that  fact  is  ascertained,  the  author's 
reasoning  as  to  the  effect  of  the  declaration  of  independence,  in 
making  them  "one  people,"  does  not  apply.     He  is  obliged, 
therefore,  to  abandon  the  ground  previously  taken,  to  wit,  that 
the  colonies  were  one  people  before  the  declaration  of  indepen- 
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dence.  And  having  abandoned  it,  he  places  the  colonies,  as  to 
this  question,  upon  the  footing  of  any  other  separate  and  dis- 
tinct nations;  and,  as  to  these,  it  is  quite  evident  that  the 
conclusion  which  he  has  drawn,  in  the  case  of  the  colonies,  could 
not  be  correct,  unless  it  would  be  equally  correct  in  the  case  of 
Spain,  K"aples  and  Holland,  above  supposed. 

The  mere  fact,  then,  that  the  colonies  united  in  the  declara- 
tion of  independence,  did  not  neeesBarily  make  them  one  people. 
But  it  may  be  said  that  this  fact  ought,  at  least,  to  be  received 
as  proof  that  they  considered  themselves  as  one  people  already. 
The  argument  is  fair,  and  I  freely  let  it  go  for  what  it  is  worth. 
The  opinion  of  the  congress  of  17T5,  whatever  it  may  have 
been,  and  however  strongly  expressed,  could  not  possibly  change 
the  historical  facts.  It  depended  upon  those  facts,  alone, 
whether  the  colonies  were  one  people  or  not.  They  might  by 
their  agreement,  expressed  through  their  agents  in  congress, 
make  themselves  one  people  through  all  time  to  come ;  but 
their  power,  as  to  this  matter,  could  not  extend  to  the  time 
past.  Indeed,  it  is  contended,  not  only  by  our  author,  but  by 
others,  that  the  colonies  did,  hy  and  in  that  act,  agree  to  become 
^^  one  people  "  for  the  future.  They  suppose  that  such  agree- 
ment is  implied,  if  not  expressed,  in  the  following  passages. 
^'We,  therefore,  the  representatives  of  the  United  States  of 
America,''  '^  do,  in  the  name  and  by  the  authority  of  the  good 
people  .of  these  colonies,  solemnly  publish  and  declare  that 
these  united  colonies  are,  and  of  right  ought  to  be,  free  and 
independent  states*''  Let  us  test  the  correctness  of  this  opinion, 
by  the  history  of  the  time,  and  by  the  rules  of  fair  criticism. 

The  congress  of  1775,  by  which  independence  was  declared, 
was  appointed,  as  has  been  before  shown,  by  the  colonies  in 
their  separate  and  distinct  capacity,  each  acting  for  itself,  and 
not  conjointly  with  any  other.  They  were  the  representatives, 
each  of  his  own  colony,  and  not  of  any  other ;  each  had  authority 
to  act  in  the  name  of  his  own  colony,  and  not  in  that  of  any 
other  ;  each  colony  gave  its  own  vote  by  its  own  representa- 
tives, and  not  by  those  of  any  other  colony.  Of  course,  it  was 
as  separate  and  distinct  colonies  that  they  ^deliberated 
"-  -i  on  the  declaration  of  independence.  When,  therefore, 
they  declare^  in  the  adoption  of  that  measure,  that  they  act  as 
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^' the  representatives  of  the  United  States  of  America/'  and 
''  in  the  name  and  by  the  authority  of  the  good  people  of  these 
colonies,"  they  must  of  course  be  understood  as  speaking  in  the 
character  in  which  they  had  all  along  acted ;  that  is,  as  the  repre- 
sentatives of  separate  and  distinct  colonies,  and  not  as  the  jointre- 
presentatives  of  any  one  people.  A  decisive  proof  of  this  is  found 
in  the  fact  that  the  colonies  voted  on  the  adoption  of  that  measure 
in  their  separate  character,  each  giving  one  vote  by  all  its  own 
representatives,  who  acted  in  strict  obedience  to  specific  instruc- 
tions from  their  respective  colonies,  and  the  members  signed 
the  declaration  in  that  way.  So,  also,  when  they  declared  that 
^^  these  united  colonies  are,  and  of  right  ought  to  be,  free  and 
independent  states,"  they  meant  only  that  their  respective 
communities,  which  until  then  had  been  dependent  colonies^ 
should  thereafter  be  independent  states,  and  that  the  same 
union,  which  existed  between  them  as  colonies,  should  be  con- 
tinued between  them  as  states.  The  measure  under  considera- 
tion looked  only  to  their  relation  to  the  mother  country,  and 
not  to  their  relation  to  one  another ;  and  the  sole  question 
before  them  was,  whether  they  should  continue  in  a  state  of 
dependence  on  the  British  crown,  or  not.  Having  determined 
that  they  would  not,  they  from  that  moment  ceased  to  be  colo- 
nies, and  became  states ;  united,  precisely  as  before,  for  the 
common  purpose  of  achieving  their  common  liberty.  The  idea 
of  forming  a  closer  union,  by  the  mere  act  of  declaring  them- 
selves independent,  could  scarcely  have  occurred  to  any  one  of 
them.  The  necessity  of  such  a  measure  must  have  been  ap- 
parent to  all,  and  it  had  long  before  engaged  their  attention  in 
a  different  form.  Men,  of  their  wisdom  and  forecast,  meditating 
a  measure  so  necessary  to  their  common  safety,  vfould  not  have 
left  it  as  a  mere  matter  of  inference  from  another  measure.  In 
point  of  factg  it  was  already  before  them,  in  the  form  of  a  dis- 
tinct proposition,  and  had  been  so  ever  since  their  first  meeting 
in  May,  1775.'''  It  is  impossible  to  suppose  ^therefore,  ^ 
in  common  justice  to  the  sagacity  of  congress,  that  they  ^        ^ 

*  A  document  which  I  have  not  met  with  elsewhere,  but  which  may  be  found 
in  the  Appendix  to  Professor  Tucker's  elaborate  and  instructive  Life  of  Jeffer- 
son, affords  important  evidence  upon  this  point.  As  early  as  May,  17^5,  the 
plan  of  a  ''  confederation  and  perpetual  union  "  among  the  colonies,  was  pre- 
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meant  any  tiling  more  by  the  declaration  of  independence,  than 
simply  to  sever  the  tie  which  had  theretofore  bound  them  to 
England,  and  to  assert  the  rights  of  the  separate  and  distinct 
colonies,  as  separate  and  independent  States;  particularly  as 
the  language  which  they  use  is  fairly  susceptible  of  this  con- 
struction. The  instrument  itself  is  entitled,  "the  unanimous 
declaration  of  the  thirteen  United  States  of  America;"  of  States^ 
separate  and*  distinct  bodies  politic,  and  not  of  "one  people" 
or  nation,  composed  of  all  of  them  together;  "united,"  as  in- 
dependent States  may  be,  by  compact  or  agreement,  and  not 
amalgamated^  as  they  would  be,  if  they  formed  one  nation  or 
body  politic. 

Is  it  true  then,  as  the  author  supposes,  that  the  "colonies 
did  not  severally  act  for  themselves,  and  proclaim  their  own  in- 
dependence?" It  is  true  that  they  acted  together ;  but  is  it  not 
equally  true  that  each  acted  for  itself  alone^  without  pretending 
to  any  right  or  authority  to  bind  any  other  ?  Their  declaration 
was  simply  their  joint  expression  of  their  separate  wills ;  each 
expressing  its  own  will,  and  not  that  of  any  other;  each  bound 
by  its  own  act,  and  not  responsible  for  the  act  of  any  other. 
If  the  colonies  had  severally  declared  their  independence  through 

pared  and  proposed  for  adoption.  It  was  not  in  fact  adopted,  but  its  provi- 
sions slioWj  in  the  strongest  maimer,  in  what  light  the  colonies  regarded  their 
relation  to  one  another.  The  proposed  union  was  called  "  a  firm  league  of 
friendship  ;"  each  colony  reserved  to  itself  "  as  much  as  it  might  think  proper 
of  its  own  present  laws,  customs,  rights,  privileges  and  peculiar  jurisdictions, 
within  its  own  limits ;  and  may  amend  its  own  constitution  as  may  seem  best 
to  its  own  assembly  or  convention  ;'-  the  external  relations  of  the  colonies  were 
to  be  managed  by  their  general  government  alone,  and  all  amendments  of  their 
•'  constitution,"  as  they  termed  it,  were  to  be  proposed  by  congress  and  "  ap- 
proved by  a  majority  of  the  colony  assemblies."  It  can  scarcely  be  contended 
that  this  "  league  of  friendship,"  this  "  cenfederation  and  perpetual  union," 
would,  if  it  had  been  adopted,  have  rendered  the  people  of  the  several  colonies 
less  identical  than  they  were  before.  If,  in  their  own  opinion,  they  were  "  one 
people"  already,  no  league  or  confederation  was  necessary,  and  no  one  would 
have  thought  of  proposing  it.  The  very  fact,  therefore,  that  it  was  proposed, 
as  a  necessary  measure  "  for  their  common  defence  against  their  enemies,  for 
the  security  of  their  liberties  and  their  properties,  the  safety  of  their  persons 
and  families,  and  their  mutual  and  general  welfare,"  proves  that  they  did  not 
consider  themselves  as  already  ^' one  people,"  in  any  sense  or  to  any  extent 
which  would  enable  them  to  effect  those  important  objects. 

This  proposition  was  depending  and  undetermined  at  the  time  of  the  declara- 
tion of  independence. 


OUR   FEDERAL    aOVERNMENT.  41 

their  own  legislatureSj  and  had  afterwards  agreed  to  unite  their 
forces  together  to  make  a  common  cause  of  their  contest^  and  to 
submit  their  common  interests  to  the  management  of  a  common 
council  chosen  by  themselves,  wherein  would  their  situation 
have  been  different?  And  is  it  true  that  this  declaration  of  in- 
dependence "was  not  an  act  done  by  the  State  governments 
then  organized,  nor  by  persons  chosen  by  them?"  that  '-it  was 
emphatically  the  act  of  the  -whole  j^eople  of  the  united  colonies,  by 
the  instrumentality  of  *their  representatives  chosen  for  that  r-,,.^-, 
among  other  purposes  ?"  What  representatives  w^ere  those  ^  ""  -^ 
that  were  chosen  by  ' '  the  people  of  the  united  colonies  ?  When  and 
how  were  they  chosen  ?  Those  Avho  declared  the  colonies  indepen- 
dent were  chosen  more  than  a  year  before  that  event ;  they  were 
chosen  by  the  colonies  separately,  and,  as  has  already  been 
shown,  through  the  instrumentality  of  their  own  "governments 
then  organized;"  they  were  chosen,  not  for  the  "purpose"  of 
declaring  the  colonies  independent,  but  of  protecting  them 
against  oppression,  and  bringing  about  a  reconciliation  with  the 
parent  country,  upon  fair  terms,  if  possible.  (Jefferson's  Notes, 
1st  ed.  128, 129.)  If  there  were  any  other  representatives  than 
these  concerned  in  the  declaration  of  independence,  if  that  act 
was  performed  by  representatives  chosen  by  "the  whole  people 
of  the  colonies;"  for  that  or  any  other  purpose,  if  any  such  re- 
presentatives eould  possibly  have  heen  chosen  by  the  colonies  as 
then  organized,  no  historical  record,  that  has  yet  met  my  view, 
contains  one  syllable  of  the  matter. 

The  author  seems  to  attach  but  little  importance  to  the  fact, 
that  several  of  the  colonies  had  established  separate  govern- 
ments for  themselves,  prior  to  the  declaration  of  independence. 
He  regards  this  as  of  little  consequence ;  because  he  thinks  that 
the  colonies  so  acted  only  in  pursuance  of  the  recommendation 
of  congress,  and  would  not  have  "presumed"  to  doit,  "with- 
out consulting  congress  upon  the  subject;"  and  because  the 
governments  so  established  were,  for  the  most  part,  designed  to 
be  temporary,  and  to  continue  only  during  the  contest  with 
England.  Such  recommendation  was  given  in  express  terms, 
to  New  Hampshire  and  South  Carolina,  in  November,  1775, 
and  to  Virginia,  in  December  of  that  year  ;  and  on  the  10th 
May,  1776,  "it  was  resolved  io  recommend  to  the  respective 
4 
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assemblies  and  conventions  of  the  united  colonies  where  no 
government  sufficient  to  the  exigencies  of  their  affairs  had  been 
established,  to  adopt  such  a  government  as  should,  in  the  opinion 
of  the  representatives  of  the  people,  best  conduce  to  the  happi- 
ness and  safety  of  their  constituents  in  particular,  and  of 
America  in  general."  The  preamble  to  this  resolution  was  not 
adopted  till  the  15th  May.  (1  Elliott's  Debates,  80,  83.)  It 
is  evident,  from  the  language  here  employed,  that  congress 
claimed  no  power  over  the  colonies  as  to  this  matter,  and  no 
right  to  influence  or  control  them  in  the  exercise  of  the  impor- 
tant function  of  forming  their  own  governments.  It  recom- 
mended only;  and,  contemplating  the  colonies  as  separate  and 
distinct,  referred  it  to  the  assembly  or  convention  of  each,  to 
establish  any  form  of  government  which  might  be  acceptable  to 
its  own  people.  Of  what  consequence  was  it,  "^whether 
L  J  the  colonies  acted  upon  the  recommendation  and  advice 
of  others,  or  merely  upon  their  own  will  and  counsels  ?  With 
whatever  motive  the  act  was  performed,  it  was  one  of  supreme 
and  sovereign  power,  and  such  as  could  not  have  been  performed 
except  by  a  sovereign  people.  And  whether  the  government  so 
established  was  intended  to  last  for  ever,  or  only  for  a  limited 
time,  did  not  affect  its  character  as  an  act  of  sovereign  poAver. 
In  point  of  fact,  then,  the  colonies  which  established  such  gov- 
ernments did,  by  that  very  act,  assert  their  sovereignty  and  in- 
dependence. They  had  no  power,  under  their  charters,  to 
change  their  governments.  They  could  do  so  only  by  setting 
their  charters  aside,  and  acting  upon  their  inherent,  sovereign 
right:  and  this  -wn^s  revolution.  In  effect,  therefore,  many  of 
the  colonies  had  declared  their  independence  prior  to  the  4th 
July,  1776;  they  had  commenced  the  revolution,  and  were  con- 
sidered by  England  as  in  a  state  of  rebellion.  Of  Virginia  this 
is  emphatically  true.  Her  declaration  of  rights  was  made  on 
the  12th  of  June,  1776;  and  her  constitution  was  adopted  on 
the  29th  of  the  same  month.  This  constitution  continued  until 
1829.  Her  subsequent  declaration  of  independence,  on  the  4th 
of  July,  in  common  Avith  the  other  colonies,  was  but  a  more 
public,  though  not  a  more  solemn  affirmation  of  what  she  had 
previously  done ;  a  pledge  to  the  whole  world,  that  what  she  had 
resolved  on  in  her  separate  character,  she  would  unite  with  the 
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other  colonies  in  performing.  She  could  not  declare  herself 
free  and  independent  more  distinctly,  in  that  form,  than  she  had 
already  done,  by  asserting  her  sovereign  and  irresponsible  power, 
in  throwing  off  her  former  goyernment,  and  establishing  a  new 
one  for  herself/''" 

"In  point  of  fact,  Virginia  declared  her  independence  on  the  15?;^  of  May  ^ 
I'ZVB.  The  following  beautiful  allusion  to  that  scene  is  extracted  from  an  ad- 
dress delivered  by  Judge  Beverly  Tucker,  of  William  and  Mary  College,  before 
the  Petersburg  Lyceum,  on  the  15th  May,  1839. 

'^  That  spectacle,  on  this  day  sixty-three  years,  Virginia  exhibited  to  the 
world  ;  and  the  memory  of  that  majestic  scene  it  is  now  my  task  to  rescue  from 
oblivion.  It  was  on  that  day  that  she  renounced  her  colonial  dependence  on 
Great' Britain,  and  separated  herself  for  ever  from  that  kingdom.  Then  it  was 
that,  bursting  the  manacles  of  a  foreign  tyranny,  she,  in  the  same  moment,  im- 
posed upon  herself  the  salutary  restrains  of  law  and  order.  In  that  moment  she 
commenced  the  work  of  forming  a  government,  complete  within  itself;  and 
having  perfected  that  work,  she,  on  the  29th  of  June  in  the  same  year,  performed 
the  highest  function  of  independent  sovereignty,  by  adopting,  ordaining  and 
establishing  the  constitution  under  which  all  of  us  were  born.  Then  it  was 
that,  sufficient  to  herself  for  all  the  purposes  of  government,  she  prescribed 
that  oath  of  fealty  and  allegiance  to  her  sole  and  separate  sovereignty,  which 
all  of  us,  who  have  held  any  office  under  her  authority,  have  solemnly  called 
upon  the  Searcher  of  hearts  to  witness  and  record.  In  that  hour,  gentlemen, 
it  could  not  be  certainly  known,  that  the  other  colonies  would  take  the  same 
decisive  step.  It  was,  indeed,  expected.  In  the  same  breath  in  which  she  had 
declared  her  own  independence,  Virginia  had  advised  it.  She  had  instructed 
her  delegates  in  the  general  congress  to  urge  itj  and  it  was  by  the  voice  of  one 
of  her  sons,  whose  name  will  ever  proudly  live  in  her  history,  that  the  word  of 
power  v^as  spoken,  at  which  the  chain  that  bound  the  colonies  to  the  parent 
kingdom  fell  asunder,  'as  flax  that  severs  at  the  touch  of  fire.'  But  even  then 
and  while  the  terms  of  i\\Q  general  declaration  of  independence  were  yet  un- 
settled, hers  had  already  gone  forth.  The  voice  of  her  defiance  was  already 
ringing  in  the  tyrant's  ears  ;  hers  was  the  cry  that  summoned  him  to  the  strife  ; 
hers  was  the  shout  that  invited  his  vengeance:  ^Me!  me!  Adsum  qui  feci;  in 
mCj  convertite  fermmJ '' 

This  beautiful  address,  abounding  in  patriotic  sentiments,  and  sound  politi- 
cal doctrines,  clothed  in  the  richest  language,  ought  to  be  in  the  hands  of  every 
citizen,  and  particularly  of  those  of  Virginia.  The  following  extract  from  the 
Journals  of  the  Convention,  containing  the  history  of  this  interesting  event, 
cannot  fail  to  be  acceptable  to  every  American  reader. 

''  Wednesday  J  May  I6thy  1776. 

"  The  convention,  then,  according  to  the  order  of  the  day,  resolved  itself  into 
a  committee  on  the  state  of  the  colony  ;  and,  after  some  time  spent  therein,  Mr. 
President  resumed  the  chair,  and  Mr.  Gary  reported  that  the  committee  had, 
according  to  order,  had  under  their  consideration  the  state  of  the  colony,  and 
had  come  to  the  following  resolutions  thereupon  ]  which   he  read  in  his  place^ 
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There  is  yet  another  view  of  this  subject,  which  *can- 
L        J  not  be  properly  omitted.   It  has  already  been  shown  that, 

and  afterwards  delivered  in  at  the  clerk's  table,  where  the  same  were  again 
twice  read,  and  unanimously  agreed  to,  one  hundred  and  twelve  members  being 
present. 

"For  as  much  as  all  the  endeavors  of  the  united  colonies,  by  the  most  decent 
representations  and  petitions  to  the  king  and  parliament  of  Great  Britain,  to 
restore  peace  and  security  to  America  under  the  British  government,  and  a  re- 
union with  that  people,  upon  just  and  liberal  terms,  instead  of  a  redress  of 
grievances,  have  produced,  from  an  imperious  and  vindictive  administration, 
increased  insult,  oppression,  and  a  vigorous  attempt  to  effect  our  total  destruc- 
tion. By  a  late  act,  all  these  colonies  are  declared  to  be  in  rebellion,  and  out 
of  the  protection  of  the  British  crown,  our  properties  subjected  to  confiscation, 
our  people,  when  captivated,  compelled  to  join  in  the  plunder  and  murder  of 
their  relations  and  countrymen,  and  all  former  rapine  and  oppression  of  Ameri- 
cans declared  legal  and  just.  Fleets  and  armies  are  raised,  and  the  aid  of 
foreign  troops  engaged  to  assist  these  destructive  purposes.  The  king's  repre- 
sentative in  this  colony  hath  not  only  withheld  all  the  powers  of  government 
from  operating  for  our  safety,  but,  having  retired  on  board  an  armed  ship,  is 
carrying  on  a  piratical  and  savage  war  against  us,  tempting  our  slaves  by  every 
artifice  to  resort  to  him,  and  training  and  employing  them  against  their 
masters. 

"In  this  state  of  extreme  danger,  we  have  no  alternative  left,  but  an  abject 
submission  to  the  will  of  those  overbearing  tyrants,  or  a  total  separation  from 
the  crown  and  government  of  Great  Britain,  uniting  and  exerting  the  strength  of 
all  America  for  defence^  and  forming  alliances  with  foreign  powers  for  commerce 
and  aid  in  war.  Wherefore,  appealing  to  the  Searcher  of  all  hearts  for  the  sin- 
cerity of  former  declarations,  expressing  our  desire  to  preserve  our  connexion 
with  that  nation,  and  that  we  are  driven  from  that  inclination  by  their  wicked 
councils,  and  the  eternal  laws  of  self-preservation  ;  resolved,  unanimously,  that 
the  delegates  appointed  to  represent  this  colony  in  general  congress,  be  in- 
structed to  propose  to  that  respectable  body,  to  declare  the  united  colonies  free 
and  independent  states,  absolved  from  all  allegiance  to,  or  dependence  upon  the 
crown  or  parliament  of  Great  Britain ;  and  that  they  give  the  assent  of  this 
colony  to  that  declaration,  and  to  whatever  measures  may  be  thought  proper 
and  necessary  by  the  congress,  for  forming  foreign  alliances,  and  a  confederation 
of  the  colonies,  at  such  time  and  in  such  manner  as  to  them  may  seem  best.  Pro- 
vided, that  the  power  of  forming  government  for,  and  the  regulations  of  the  in- 
ternal concerns  of  each  colony  be  left  to  the  respective  colonial  legislatures. 

"  Resolved,  unanimously,  that  a  committee  be  appointed  to  prepare  a  declara- 
tion of  rights,  and  such  a  plan  of  government,  as  will  be  most  likely  to  main- 
tain peace  and  order  in  this  colony,  and  secure  substantial  and  equal  liberty  to 
the  people. 

"  And  a  committee  was  appointed  of  the  following  gentlemen  : — Mr.  Archi- 
bald Gary,  Mr.  Meriwether  Smith,  Mr.  Mercer,  Mr.  Henry  Lee,  Mr.  Treasurer, 
Mr.  Henry,  Mr.  Dandridge,  Mr.  Edmund  Randolph,  Mr.  Gilmer,  Mr.  Bland,  Mr. 
Digges,  Mr.  Carrington,  Mr.  Thomas  Ludwel  Lee,  Mr.  Cabell,  Mr.  Jones,  Mr. 
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prior  to  the  revolution,  "^tlie  colonies  were  separate  and  p ,  .  -  _, 
distinct,  and  were  not,  in  any  political  sense,  or  for  any  *-  J 
purpose  of  •  government,  '^  one  people."  The  sovereignty  o\Qy: 
them  was  in  the  British  crown ;  but  that  sovereignty  was  not 
jointly  over  all,  but  separately  over  each,  and  might  have  been 
abandoned  as  to  some,  and  retained  as  to  others.  The  declara- 
tion of  independence  broke  this  connexion.  By  that  act,  and 
not  by  the  subsequent  recognition  of  their  independence,  the 
colonies  became  free  States.  What  then  became  of  the  sove- 
reignty  of  which  we  speak  ?  It  could  not  be  in  abeyance  ;  the 
moment  it  was  lost  by  the  British  crown  it  must  have  vested 
somewhere  else.  Doubtless  it  vested  in  the  states  themselves. 
But,  as  they  were  separate  and  distinct  as  colonies,  the  sove- 
reignty over  one  could  not  vest,  either  in  whole  or  in  part,  in 
any  other.  Each  took  to  itself  that  sovereignty  which  applied 
to  itself,  and  for  which  alone  it  had  contended  with  the  British 
crown,  to  wit,  the  sovereignty  over  itself.  Thus  each  colony 
became  a  free  and  sovereign  State.  This  is  the  character  which 
they  claim  in  the  very  terms  of  the  declaration  of  indepen- 
dence ;  in  this  character  they  formed  the  "^colonial  2;ov-  ^  ^ 
ernment,  and  in  this  character  that  government  always  ^  -• 
regarded  them.  Indeed,  even  in  the  earlier  treaties  with  foreign 
powers,  the  distinct  sovereignty  of  the  States  is  carefully  recog- 
nized. Thus,  the  treaty  of  alliance  with  France,  in  1778,  is 
made  between  "  the  most  Christian  king  and  the  United  States 
of  North  America  to  wit :  New  Hampshire,  Massachusetts  Bay, 
Rhode  Island,  Connecticut,"  &c.,  enumerating  them  all  by  name. 
The  same  form  is  observed  in  the  treaty  of  amity  and  commerce 
with  the  States  General  of  the  United  Netherlands,  in  1782, 
and  in  the  treaty  with  Sweden,  in  1783.  In  the  convention 
with  the  Netherlands,  in  1782,  concerning  recaptured  vessels, 
the  names  of  the  States  are  not  recited,  but  ^'  the  United  States 
of  America"  is  the  style  adopted;  and  so  also  in  some  others, 

Blair,  Mr.  Fleming,  Mr.  Tazewell,  Mr.  Richard  Gary,  Mr.  Bullit,  Mr.  V^atts,  Mr. 
Banister,  Mr.  Page,  Mr.  Starke,  Mr.  David  Mason,  Mr.  Adams,  Mr.  Read  and 
Mr.  Thomas  Lewis.-' 

It  is  impossible  to  contemplate  this  proceeding  on  the  part  of  Virginia,  with- 
out being  convinced  that  she  acted  from  her  own  free  and  sovereign  will;  and 
that  5^6,  at  least,  did  "  presume  "  to  establish  a  government  for  herself,  with- 
out the  least  regard  to  the  recommendation  or  the  pleasure  of  congress." 
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This  circumstance  shows  that  the  two  forms  of  expression  were 
considered  equipollent;  and  that  foreign  nations,  in  treating 
with  the  revolutionary  government,  considered  that  they  treated 
with  distinct  sovereignties,  through  their  common  agent,  and 
not  with  a  new  nation,  composed  of  all  those  sovereign  coun- 
tries together.  It  is  true,  they  treated  with  them  jointly,  and 
not  severally ;  they  considered  them  all  bound  to  the  observ- 
ance of  their  stipulations,  and  they  believed  that  the  common 
authority,  which  was  established  between  and  among  them,  was 
sufficient  to  secure  that  object.  The  provisional  articles  with 
Great  Britain,  in  1782,  by  which  our  independence  was  acknow- 
ledged, proceed  upon  the  same  idea.  The  first  article  declares, 
that  "^^  His  Britannic  Majesty  acknowledges  the  said  United 
States,  to  ivit^  New  Hampshire,  Massachusetts  Bay,  Ehode 
Island  and  Providence  Plantations,  Connecticut,  New  York, 
New  Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia, 
North  Carolina,  South  Carolina  and  Georgia,  to  be  free,  sove- 
reign and  independent  States ;  that  he  treats  with  them  as 
such,"  &c.  Thus  the  very  act,  by  which  their  former  sovereign 
releases  them  from  their  allegiance  to  him,  confirms  to  each  one 
by  name  the  sovereignty  within  its  own  limits,  and  acknow- 
ledges it  to  be  a  "  free,  sovereign,  and  independent  State ;" 
united^  indeed,  with  all  the  others,  but  not  as  forming  with 
them  any  new  and  separate  nation.  The  language  employed  is 
not  suited  to  convey  any  other  idea.  If  it  had  been  in  the  con- 
templation of  the  parties,  that  the  States  had  merged  themselves 
into  a  single  nation,  something  like  the  following  formula  would 
naturally  have  suggested  itself  as  proper.  '*^  His  Britanic 
Majesty  acknowledges  that  New  Hampshire,  Massachusetts 
Bay,  &c.,  former  colonies  of  Great  Britain,  and  now  united 
together  as  one  people,  are  a  free,  sovereign  and  indepe7ident 
state,"  &c.  The  difference  between  the  two  forms  of  expres- 
sion, and  the  strict  adaptation  of  each  '''to  the  state  of 
^-  -^  things  which  it  contemplates,  will  be  apparent  to  every 
reader. 

It  requires  strong  and  plain  proof  to  authorize  us  to  say,  that 
a  nation  once  sovereign  has  ceased  to  be  so.  And  yet  our  au- 
thor requires  us  to  believe  this  of  the  colonies,  although  he  ac- 
knowledges that  he  cannot  tell,  with  any  degree  of  confidence 
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or  precision,  when,  how,  or  to  what  extent  the  sovereignty, 
which  they  acquired  by  declaring  their  independence  was  sur- 
rendered. According  to  him,  the  colonies  are  to  be  presumed 
to  have  yielded  this  sovereignty  to  a  government  established  by 
themselves  for  a  special  and  temporary  purpose,  which  existed 
only  at  their  wdll,  and  by  their  aid  and  support ;  whose  powers 
were  wholly  undefined,  and  for  the  most  part,  exercised  by 
usurpation  on  its  part,  and  legitimated  only  by  the  acquiescence 
of  those  who  appointed  it ;  whose  authority  w^as  without  any 
adequate  sanction  which  it  could  itself  apply,  and  which,  as  to 
all  the  important  functions  of  sovereignty,  was  a  mere  name — 
the  shadow  of  power  without  its  substance !  If  the  fact  was 
really  so,  I  venture  to  affirm  that  the  history  of  the  world  af- 
fords no  similar  instance  of  folly  and  infatuation. 

But,  whatever  may  have  been  the  condition  of  the  colonies 
prior  to  1781,  there  is  no  room  for  doubt  on  the  subject,  after 
the  final  ratification  of  the  articles  of  confederation  in  that 
year.  Those  articles  declare  that  "  each  State  retains  its 
sovereignty,  freedom  and  independence,  and  every  power,  juris- 
diction and  right,  which  is  not,  by  this  confederation  expressly 
delegated  to  the  United  States,  in  congress  assembled."  The 
obvious  construction  of  this  clause  requires  that  we  should  ap- 
ply these  latter  words,  only  to  *^^ powers,  jurisdiction  and  rights;" 
some  of  which,  as  enjoyed  by  the  States  under  the  previous 
government,  were  clearly  surrendered  by  the  articles  of  con- 
federation. But  their  entire  sovereignty,  their  entire  freedom, 
and  their  entire  independence,  are  reserved,  for  these  are  not 
partible.  Indeed,  this  is  clear  enough,  from  the  provisions  of 
that  instrument,  wdiich,  throughout,  contemplate  the  States  as 
free,  sovereign  and  independent.  It  is  singular,  too,  that  it 
should  escape  the  observation  of  any  one,  that  the  very  fact  of 
adopting  those  articles,  and  the  course  pursued  in  doing  so,  at- 
test, with  equal  clearness  and  strength,  t\iQ  previous  sovereignty 
and  independence  of  the  States.  What  had  the  States  in  their 
separate  character  to  do  with  that  act,  if  they  formed  altogether 
''one  people?"  And  yet  the  States,  and  the  States  alone, 
performed  it,  each  acting  for  itself,  and  binding  itself.  The 
articles  were  confirmed  by  ten  States,  as  early  as  1778,  by  an- 
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r^4-R1  <^*^^^  i^  1779,  and  by  another  in  "^1780  ;  and  yet  they 
were  not  obligatory  until  Maryland  acceded  to  them, 
1781.  Nothing  less  than  the  ratification  of  them  by  all  the 
States,  each  acting  separately  for  itself,  was  deemed  sufficient 
to  give  them  any  binding  force  or  authority. 

There  is  much  force  and  meaning  in  the  word  ^"^  retains,"  as  it 
occurs  in  the  clause  above  quoted.  Nothing  can  properly  be 
said  to  be  retained^  which  was  not  possessed  before;  and  of 
course,  the  States  possessed  before  "  sovereignty,  freedom  and 
independence."  These  they  retained  without  any  qualification, 
or  limitation,  and  they  also  retained  every  ''  power,  jurisdiction 
and  right,"  which  they  did  not  then  expressly  surrender. 

If  these  views  of  the  subject  be  not  wholly  deceptive,  our 
author  has  hazarded,  without  due  caution,  the  opinion  that  the 
colonies  formed  ^' one  people,"  either  before  or  after  the  decla- 
ration of  independence  ;  and  that  they  are  not  to  be  regarded 
as  sovereign  States,  after  that  event.  For  myself,  I  profess  my 
utter  inability  to  perceive,  in  their  condition,  any  nearer  ap- 
proach to  political  personality  or  individuality,"  than  may  be 
found  in  a  mere  league  or  confederation  between  sovereign  and 
independent  states;  and  a  very  loose  confederation  theirs  un-  . 
doubtedly  was. 

The  third  division  of  the  work  commences  with  a  history  of 
the  adoption  of  the  constitution.  This  also  is  given  in  an 
abridged  form ;  but  it  omits  nothing  which  can  be  considered 
material  to  the  enquiry.  Perhaps  the  author  has  fallen  into 
one  error,  an  unimportant  one,  certainly,  in  stating  that  '^  at 
the  time  and  place  appointed,  the  representatives  of  twelve 
States  assembled."  When  the  deputies  first  met  in  Philadel- 
phia, in  May,  1787,  the  representatives  of  only  nine  States  ap- 
peared ;  they  were,  soon  after,  joined  by  those  of  three  others. 
The  author  next  proceeds  to  state  the  various  objections  which 
were  urged  against  the  constitution,  with  the  replies  thereto;  to 
examine  the  nature  of  that  instrument;  to  ascertain  whether  it 
be  a  compact  or  not ;  to  enquire  who  is  the  final  judge  or  inter- 
preter in  constitutional  controversies ;  to  lay  doAvn  rules  of  in- 
terpretation ;  and,  finally,  to  examine  the  constitution  in  its 
several  departments  and  separate  clauses.  In  the  execution  of 
this  part  of  his  task,  he  has  displayed  great  research,  laborious 
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industry,  and  extensive  judicial  learning.  The  brief  summary 
which  he  has  given  of  the  arguments  by  which  the  constitution 
was  assailed  on  the  one  hand,  and  defended  on  the  other,  is  not 
only  interesting  as  matter  of  history,  but  aifords  great  aid  in 
understanding  that  instrument.  We  should  be  careful,  however, 
not  to  attach  to  these  discussions  an  undue  importance.  All  the 
members  of  the  '^various  conventions  did  not  engage  in  r^ji^Q-i 
the  debates,  and,  of  course,  we  have  no  means  of  de- 
termining by  what  process  of  reasoning  they  were  led  to  their 
conclusions.  And  we  cannot  reasonably  suppose  that  the  de- 
baters always  expressed  their  deliberate  and  well  weighed  opin- 
ions in  all  the  arguments,  direct  and  collateral,  by  which  they 
sought  to  achieve  a  single  great  purpose.  We  are  not,  there- 
fore, to  consider  the  constitution  as  the  one  thing  or  the  other, 
merely  because  some  of  the  framers,  or  some  of  the  adopters  of 
it,  chose  so  to  characterize  it  in  their  debates.  Their  arguments 
are  valuable  as  guides  to  our  judgments,  but  not  as  authority 
to  bind  them. 

In  the  interpretation  of  the  constitution,  the  author  founds 
himself,  whenever  he  can,  upon  the  authority  of  the  supreme 
court.  This  w^as  to  be  expected ;  for,  in  so  doing,  he  has,  in 
most  cases,  only  reiterated  his  own  judicial  decisions.  We 
could  not  suppose  that  one,  whose  opinions  are  not  lightly 
adopted,  would  advance,  as  a  commentator,  a  principle  which  he 
rejected  as  a  judge.  In  most  cases,  too,  no  higher  authority  in 
the  interpretation  of  the  constitution  is  known  in  our  systems, 
and  none  better  could  be  desired.  It  is  only  in  questions  of 
political  iwwer^  involving  the  rights  of  the  States  in  reference 
to  the  federal  government,  that  any  class  of  politicians  are  dis- 
posed to  deny  the  authority  of  the  judgments  of  the  supreme 
court.  We  shall  have  occasion  to  examine  this  subject  more  at 
large,  in  a  subsequent  part  of  this  review. 

In  discussing  the  various  clauses  of  the  constitution,  the  au- 
thor displays  great  research,  and  a  thorough  acquaintance  with 
the  history  of  that  instrument.  It  is  not  perceived,  however, 
that  he  has  presented  any  new  views  of  it,  or  offered  any  new 
arguments  in  support  of  the  constructions  which  it  has  hereto- 
fore received.  As  a  compendium  of  what  others  have  said  and 
done  upon  the  subject,  his  work  is  very  valuable.     It  facilitates 


49  TRUE  NATURE  AND  CHARACTER  OF 

investigation,  whilst,  at  the  same  time,  it  is  so  full  of  matter, 
as  to  render  little  f?urther  investigation  necessary.  Even  in  this 
view  of  the  subject,  however,  it  would  have  been  much  more 
valuable  if  it  had  contained  references  to  the  authorities  on 
which  its  various  positions  are  founded,  instead  of  merely  ex- 
tracting their  substance.  The  reader  who,  with  this  book  as 
his  guide,  undertakes  to  acquaint  himself  with  the  Constitution 
of  the  United  States,  must  take  the  authority  of  the  author  as 
conclusive,  in  most  cases ;  or  else  he  will  often  find  himself  per- 
plexed to  discover  the  sources  from  which  he  derives  his  infor- 
mation. This  is  a  great  defect  in  a  work  of  this  sort,  and  is 
the  less  excusable,  because  it  might  have  been  easily  avoided. 
P^rQ-j  A  writer  who  undertakes  to  furnish  a  treatise  "^upon  a 
frame  of  government,  in  relation  to  which  great  and 
contested  political  questions  have  arisen,  owes  it  alike  to  his  reader 
and  to  himself,  to  name  the  sources  whence  he  draws  whatever  in- 
formation he  ventures  to  impart,  and  the  authorities  upon  which 
he  founds  whatever  opinions  he  ventures  to  inculcate.  The  rea- 
der requires  this  for  the  satisfaction  of  his  own  judgment ;  and 
the  writer  ought  to  desire  it  as  affording  the  best  evidence  of 
his  own  truth  and  candor. 

In  this  division  of  the  work,  the  author  pursues  the  idea  cau- 
tiously hinted  in  the  first  division,  and  more  plainly  announced 
in  the  second ;  and  he  now  carries  it  boldly  out  in  its  results. 
Having  informed  us  that,  as  colonies,  we  were  ^'for  many  pur- 
poses one  people,"  and  that  the  declaration  of  independence 
made  us  "  a  nation  defacto^''  he  now  assumes  the  broad  ground 
that  this  "  one  people,"  or  nation  defactOy  formed  the  constitu- 
tion under  which  we  live.  The  consequences  of  this  position 
are  very  apparent  throughout  the  remainder  of  the  work.  The 
inferences  fairly  deduced  from  it  impart  to  the  constitution  its 
distinctive  character,  as  the  author  understands  it;  and,  of 
course,  if  this  fundamental  position  be  wrong,  that  instrument 
is  not,  in  many  of  its  provisions  what  he  represents  it  to  be. 
The  reader,  therefore,  should  settle  this  question'  for  himself  in 
the  outset;  because,  if  he  differ  from  the  author  upon  this  point, 
he  will  be  compelled  to  reject  by  far  the  most  important  part  of 
the  third  and  principal  division  of  these  commentaries. 

The  opinion,  that  the  constitution  was  formed  by  'Hhe  people 
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of  tlie  United  States/'  as  contradistinguished  from  the  people 
of  the  several  States,  that  is,  as  contradistinguished  from  the 
States  as  such,  is  founded  exclusively  on  the  particular  terms  of 
the  preamble.  The  language  is,  "-  We,  the  people  of  the  United 
States,  do  ordain  and  establish  this  Constitution  for  the  United 
States  of  America."  "  The  people  do  ordain  and  establish,  not 
contract  and  stipulate  with  each  other.  The  people  of  the 
United  States^  not  the  distinct  people  of  a  particular  State 
with  the  people  of  the  other  States."  In  thus  relying  on  the 
language  of  the  preamble,  the  author  rejects  the  lights  of  his- 
tory altogether.  I  will  endeavour  in  the  first  place  to  meet  him 
on  his  own  ground. 

It  is  an  admitted  rule,  that  the  preamble  of  a  statute  may  be 
resorted  to  in  the  construction  of  it ;  and  it  may,  of  course,  be 
used  to  the  same  extent  in  the  construction  of  a  constitution, 
which  is  a  supreme  law.  But  the  only  purpose  for  which  it  can 
be  used  is  to  aid  in  the  discovery  of  the  true  object  and  inten- 
tion of  the  law,  where  these  *would  otherwise  be  doubt-  ri^;:-! -i 
ful.  The  preamble  can,  in  no  case,  be  allowed  to  contra- 
dict the  law,  or  to  vary  the  meaning  of  its  plain  language. 
Still  less  can  it  be  used  to  change  the  true  character  of  the  law- 
mahing  power.  If  the  preamble  of  the  Constitution  had  de- 
clared that  it  was  made  by  the  people  of  France  or  England,  it 
might,  indeed,  have  been  received  as  evidence  of  that  fact,  in 
the  absence  of  all  proof  to  the  contrary ;  but  surely  it  would 
not  be  so  received  against  the  plain  testimony  of  the  instrument 
itself,  and  the  authentic  history  of  the  transaction.  If  the 
convention  Avhich  formed  the  Constitution  was  not,  in  point  of 
fact,  a  convention  of  the  people  of  the  United  States,  it  had  no 
right  to^give  itself  that  title  ;  nor  had  it  any  right  to  act  in  that 
character,  if  it  was  appointed  by  a  different  power.  And  if  the 
Constitution,  when  formed,  was  adopted  by  the  several  States, 
acting  through  their  separate  conventions,  it  is  historically  un- 
true that  it  was  adopted  by  the  aggregate  people  of  the  United 
States.  The  preamble,  therefore,  is  of  no  sort  of  value  in  set- 
tling this  question;  and  it  is  matter  of  just  surprise  that  it 
should  be  so  often  referred  to,  and  so  pertinaciously  relied  on, 
for  that  purpose.  History  alone  can  settle  all  difiiculties  upon 
this  subject. 
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The  history  of  the  preamble  itself  ought  to  have  convinced 
our  author,  that  the  inference  which  he  draAvs  from  it  could  not 
be  allowed.  On  the  6th  of  August,  1787,  the  committee 
appointed  for  that  purpose  reported  the  first  draft  of  a  consti- 
tution. The  preamble  was  in  these  words  :  ''We,  the  people  of 
the  States  of  New  Hampshire,  Massachusetts,  Rhode  Island 
and  Providence  Plantations,  Connecticut,  New  York,  New 
Jersey,  Pennsylvania,  Delaware,  Maryland,  Virginia,  North 
Carolina,  South  Carolina  and  Georgia,  do  ordain,  declare  and 
establish  the  following  constitution,  for  the  government  of  our- 
selves and  our  posterity."  (1  Elliott's  Debates,  255.)  On  the 
very  next  day  this  preamble  was  unanimously  adopted ;  and  the 
reader  will  at  once  perceive,  that  it  carefully  preserves  the  dis- 
tinct sovereignty  of  the  States,  and  discountenances  all  idea  of 
consolidation.  (J5.  263.)  The  draft  of  the  constitution  thus 
submitted  was  discussed,  and  various  alterations  and  amend- 
ments adopted,  (but  without  any  change  in  the  preamble,)  until 
the  8th  of  September,  1787,  when  the  following  resolution  was 
passed :  ^^  It  was  moved  and  seconded  to  appoint  a  committee 
of  five,  to  revise  the  style  of,  and  arrange  the  articles  agreed 
to,  by  the  house;  which  passed  in  the  affirmative. "  (/6.  324.) 
It  is  manifest  that  this  committee  had  no  power  to  change  the 
meaning  of  any  thing  which  had  been  adopted,  but  were 
authorized  merely  to  ''revise  the  style,"  and  arrange  the  mat- 
ter in  proper  order.  On  the  12th  of  the  same  "^month 
L  -I  they  made  their  report.  The  preamble,  as  they  reported 
it,  is  in  the  following  words  :  ''We,  the  people  of  the  United 
States^  in  order  to  form  a  more  perfect  union,  to  establish  jus- 
tice, insure  domestic  tranquillity,  provide  for  the  common 
defence,  promote  the  general  welfare,  and  secure  the  blessings 
of  liberty  to  ourselves  and  our  posterity,  do  ordain  and  estab- 
lish this  constitution  for  the  United  States  of  America."  (26. 
326.)  It  does  not  appear  that  any  attempt  was  made  to  change 
this  phraseology  in  any  material  point,  or  to  reinstate  the  ori- 
ginal. The  presumption  is,  therefore,  that  the  two  were  con- 
sidered as  substantially  the  same,  particularly  as  the  committee 
had  no  authority  to  make  any  change,  except  in  the  style.  The 
difference  in  the  mere  phraseology  of  the  two  was  certainly  not 
overlooked ;  for  on  the  13th  September,  1787,  "  it  was  moved 
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and  seconded  to  proceed  to  the  comparing  of  the  report  from 
the  committee  of  revision,  with  the  articles  which  were  agreed 
to  by  the  house,  and  to  them  referred  for  arrangement ;  which 
passed  in  the  affirmative.  And  the  same  was  read  by  para- 
griaphs,  compared,  and,  in  some  places,  corrected  and  amended/'' 
[Ih,  338.)  In  what  particulars  these  corrections  and  amend- 
ments were  made,  we  are  not  very  distinctly  informed.  The 
only  change  which  was  made  in  the  preamble,  was  by  striking 
out  the  word  "to,"  before  the  words  " establish  justice ;"  and 
the  probability  is,  that  no  other  change  was  made  in  any  of  the 
articles,  except  such  as  would  make  "the  report  of  the  com- 
mittee of  revision"  "correspond  with  the  articles  agreed  to  by 
the  house."  The  inference,  therefore,  is  irresistible,  that  the 
convention  considered  the  preamble  reported  by  the  committee 
of  revision,  as  substantially  corresponding  with  the  original 
draft,  as  unanimously  "  agreed  to  by  the  house." 

There  is,  however,  another  and  a  perfectly  conclusive  reason 
for  the  change  of  phraseology,  from  the  States  by  name,  to  the 
more  general  expression  "the  United  States;"  and  this,  too, 
without  supposing  that  it  was  intended  thereby  to  convey  a  dif- 
ferent idea  as  to  the  parties  to  the  constitution.  The  revised 
draft  contained  a  proviso,  that  the  constitution  should  go  into 
operation  when  adopted  and  ratified  by  nine  States.  It  was,  of 
course,  uncertain  whether  more  than  nine  would  adopt  it,  or 
not,  and  if  they  should  not,  it  would  be  altogether  improper  to 
name  them  as  parties  to  that  instrument.  As  to  one  of  them, 
Rhode  Island,  she  was  not  even  represented  in  the  convention, 
and,  consequently,  the  others  had  no  sort  of  right  to  insert  her  as 
a  party.  Hence  it  became  necessary  to  adopt  a  form  of  expres- 
sion which  would  apply  to  those  who  should  ratify  the  constitu- 
tion, and  *and  not  to  those  who  should  refuse  to  do  so. 

r  *53 1 

The  expression  actually  adopted  answers  that  purpose  ^        -' 

fully.  It  means  simply,  "We,  the  people  of  those  States  who 
have  united  for  that  purpose,  do  ordain,"  &c.  This  construc- 
tion corresponds  with  the  historical  fact,  and  reconciles  the 
language  employed  with  the  circumstances  of  the  case.  Indeed, 
similar  language  was  not  unusual,  through  the  whole  course  of 
the  revolution.  "The  people  of  his  majesty's  colonies,"  "the 
people  of  the  united  colonies,"   "the  people  of  the  United 
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States,"  are  forms  of  expression  which  frequently  occur,  with- 
out intending  to  convey  any  other  idea  than  that  of  the  people 
of  the  several  colonies  or  States. 

It  is,  perhaps,  not  altogether  unworthy  of  remark,  in  refer- 
ence to  this  enquiry,  that  the  word  '^people"  has  no  plural  ter- 
mination in  our  language.  If  it  had,  the  probability  is  that  the 
expression  would  have  been  ''we,  the  peoples,"  conveying,  dis- 
tinctly, the  idea  of  the  people  of  the  several  States.  But,  as 
no  such  plural  termination  is  known  in  our  language,  the  least 
that  we  can  say  is,  that  the  want  of  it  affords  no  argument  in 
favor  of  the  author's  position. 

This  brief  history  of  the  preamble,  collected  from  the  Jour- 
nals of  the  Convention,  will  be  sufficient  to  shoAV  that  the  author 
has  allowed  it  an  undue  influence  in  his  construction  of  the 
constitution.  It  is  not  from  such  vague  and  uncertain  premi- 
ses, that  conclusions,  so  important  and  controlling,  can  be 
wisely  drawn.  The  author,  however,  is  perfectly  consistent 
with  himself  in  the  two  characters  in  which  he  appears  before 
us  ;  the  commentator  takes  no  ground  which  the  Judge  does  not 
furnish.  It  is  remarkable  that  although  this  question  was 
directly  presented  in  the  case  of  Martin  vs^.  Hunter's  Lessees, 
and  although  the  fact,  that  the  Constitution  of  the  United 
States  ''was  ordained  and  established,  not  by  the  States  in 
their  sovereign  capacities,  but  emphatically  by  the  people  of 
the  United  States,"  is  made  the  foundation  of  the  judgment 
of  the  supreme  court  in  that  case ;  yet.  Judge  Story,  in  deliv- 
ering the  opinion  of  the  court,  rests  that  position  upon  the  pre- 
amble alone,  and  offers  no  other  argument  whatever  to  support 
it.  And  this  too,  although,  in  his  own  opinion,  upon  the  right 
decision  of  that  case  rested  "  some  of  the  most  solid  principles 
which  have  hitherto  been  supposed  to  sustain  and  protect  the 
Constitution  of  the  United  States."  It  is  much  to  be  regretted, 
that  principles  so  important  should  be  advanced  as  mere  dogmas, 
either  by  our  judges,  or  by  the  instructors  of  our  youth. 

In  this  case,  as  in  others,  however,  we  ought  not  to  be  sat- 
isfied Tfith  simply  proving  that  the  author's  conclusions  are  not 
warranted  by  the  facts  and  arguments  from  which  he  derives 
them.  Justice  *to  the  subject  requires  a  much  more  full 
L  -^  and  detailed  examination  of  this  important  and  funda- 
mental question. 
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I  Iiave  endeavored  to  show,  in  the  preceding  part  of  this 
review,  that  the  people  of  the  several  States,  while  in  a  colo- 
nial condition,  were  not  "  one  people  "  in  any  political  sense  of 
the  terms ;  that  they  did  not  become  so  by  the  declaration  of 
independence,  bnt  that  each  State  became  a  complete  and  per- 
fect sovereignty  "within  its  own  limits ;  that  the  revolutionary 
government,  prior  to  the  establishment  of  the  confederation, 
was,  emphatically,  a  government  of  the  States  as  such,  through 
congress,  as  their  common  agent  and  representative,  and  that, 
by  the  articles  of  confederation,  each  State  expressly  reserved 
its  entire  sovereignty  and  independence.  In  no  one  of  the  various 
conditions,  through  which  we  have  hitherto  traced  them,  do  we 
perceive  any  feature  of  consolidation ;  but  their  character  as 
distinct  and  sovereign  States  is  always  carefully  and  jealously 
preserved.  We  are,  then,  to  contemplate  them  as  sovereign 
States,  when  the  first  movements  towards  the  formation  of  the 
present  constitution  were  made. 

Our  author  has  given  a  correct  history  of  the  preparatory 
steps  towards  the  call  of  a  convention.  It  was  one  of  those 
remarkable  events,  (of  wdiich  the  history  of  the  world  affords 
many  examples,)  which  have  exerted  the  most  important  influ- 
ence upon  the  destiny  of  mankind,  and  yet  have  sprung  from 
causes  which  did  not  originally  look  to  any  such  results.  It  is 
true,  the  defects  of  the  confederation,  and  its  total  inadequacy 
to  the  purposes  of  an  effective  government,  were  generally 
acknowledged ;  but  I  am  not  aware  that  any  decisive  step  was 
taken  in  any  of  the  States,  for  the  formation  of  a  better  sys- 
tem, prior  to  the  year  1786.  In  that  year,  the  difficulties  and 
embarrassments  under  which  our  trade  suffered,  in  consequence 
of  the  conflicting  and  often  hostile  commercial  regulations  of 
the  several  States,  suggested  to  the  legislature  of  Virginia  the 
necessity  of  forming  among  all  the  States  a  general  system, 
calculated  to  advance  and  protect  the  trade  of  all  of  them. 
They  accordingly  appointed  commissioners,  to  meet  at  Annapo- 
lis commissioners  from  such  of  the  other  States  as  should 
approve  of  the  proceeding,  for  the  purpose  of  preparing  a  uni- 
form plan  of  commercial  regulations,  which  was  to  be  submitted 
to  all  the  States,  and,  if  by  them  ratified  and  adopted,  to  be 
executed  bv  congress.    Such  of  the  commissioners  as  met,  how- 
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ever,  soon  discovered  that  the  execution  of  the  particular  trust 
with  which  they  were  clothed,  involved  other  subjects  not  within 
their  commission,  and  which  could  not  be  properly  adjusted 
_  without  a  great  ^enlargement  of  their  powers.     They 

^  -^  therefore  simply  reported  this  fact,  and  recommended  to 
their  respective  legislatures  to  appoint  delegates  to  meet  in  gen- 
eral convention  in  Philadelphia,  for  the  purpose  not  merely  of 
forming  a  uniform  system  of  commercial  regulations,  but  of 
reforming  the  government  in  any  and  every  particular  in  which 
the  interests  of  the  States  might  require  it.  This  report  was 
also  transmitted  to  congress,  who  approved  of  the  recommenda- 
tion it  contained,  and  on  the  21st  of  February,  1787,  resolved, 
^'that  in  the  opinion  of  congress,  it  is  expedient  that,  on  the 
second  Monday  in  May  next,  a  convention  of  delegates  who 
shall  have  been  appointed  hy  the  several  States^  be  held  at  Phila- 
delphia, for  the  sole  and  express  purpose  of  revising  the  articles 
of  confederation,  and  reporting  to  congress  and  the  several 
legislatures^  such  alterations  and  provisions  therein,  as  shall, 
when  agreed  to  in  congress,  and  confirmed  hy  the  States^  render 
the  federal  constitution  adequate  to  the  exigencies  of  govern- 
ment, and  the  preservation  of  the  union."  (1  Elliott's  Debates, 
155.) 

Such  was  the  origin  of  the  convention  of  1787.  It  is  apparent 
that  the  delegates  to  that  body  were  to  be  '^  appointed  by  the 
several  States,"  and  not  by  'Hhe  people  of  the  United  States  ;" 
that  they  were  to  report  their  proceedings  to  "  congress  and  the 
several  legislatures,"  and  not  to  'Hhe  people  of  the  United 
States ;"  and  that  their  proceedings  were  to  be  part  of  the  con- 
stitution, only  when  ^^  agreed  to  in  congress  and  confirmed  by 
the  States,"  and  not  when  confirmed  by  ^'the  people  of  the 
United  States."  Accordingly,  delegates  were,  in  point  of  fact, 
appointed  by  the  States ;  those  delegates  did,  in  point  of  fact, 
report  to  congress  and  the  States  ;  and  congress  did,  in  point  of 
fact,  approve,  and  the  States  did,  in  point  of  fact,  adopt,  ratify 
and  confirm  the  constitution  which  they  formed.  No  other 
agency  than  that  of  the  States  as  such,  and  of  congress,  which 
was  strictly  the  representative  of  the  States,  is  to  be  discerned 
in  any  part  of  this  whole  proceeding.  We  may  well  ask,  there- 
fore, from  what  unknown  source  our  author  derives  the  idea. 
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that  the  constitution  "was  formed  by  ^'the  people  of  the  United 
States/'  since  the  history  of  the  transaction,  even  as  he  has 
himself  detailed  it,  proves  that  "the  people  of  the  United 
States"  did  not  appoint  delegates  to  the  convention,  were  not 
represented  in  that  body,  and  did  not  adopt  and  confirm  its  act 
as  their  own ! 

Even,  however,  if  the  question  now  before  us  be  not,, merely 
and  exclusively,  a  question  of  historical  fact,  there  are  other 
views  of  it  scarcely  less  decisive  against  our  author's  position. 
In  the  first  place,  I  have  to  remark,  that  there  were  no  such 
people  as  'Hhe  people  of  the  United  States,"  in  the  sense  in 
which  he  uses  those  terms.  The  '''articles  of  confedera-  ^,  ^^ ., 
tion  formed,  at  that  time,  the  only  government  of  the  ^  ^ 
United  States ;  and,  of  course,  we  are  to  collect  from  them 
alone  the  true  nature  of  the  connexion  of  the  States  with  one 
another.  Without  deeming  it  necessary  to  enumerate  all  the 
powers  which  they  conferred  on  congress,  it  is  sufficient  to  re- 
mark that  they  were  all  exercised  in  the  name  of  the  States,  as 
free,  sovereign  and  independent  States.  Congress  was,  in  the 
strictest  sense,  the  representative  of  the  States.  The  members 
were  appointed  by  the  States,  in  whatever  mode  each  State  might 
choose,  without  reference  either  to  congress  or  the  other  States. 
They  could,  at  their  own  will  and  pleasure,  recall  their  repre- 
sentatives, and  send  others  in  their  places,  precisely  as  any 
sovereign  may  recall  his  minister  at  a  foreign  court.  The  mem- 
bers voted  in  congress  by  States,  each  State  having  one  vote, 
whatever  might  be  the  number  of  its  representatives.  There 
was  no  president,  or  other  common  executive  head.  The  States 
alone,  as  to  all  the  more  important  operations  of  the  govern- 
ment, were  relied  on  to  execute  the  resolves  of  congress.  In  all 
this,  and  in  other  features  of  the  confederation  which  it  is  un- 
necessary to  enumerate,  we  recognize  a  league  between  inde- 
pendent sovereignties,  and  not  one  nation  composed  of  all  of 
them  together.  It  would  seem  to  follow,  as  a  necessary  con- 
sequence, that  if  the  States,  thus  united  together  by  league,  did 
not  form  one  nation,  there  could  not  be  a  citizen  or  subject  of 
that  nation.  Indeed,  congress  had  no  'power  to  make  such  citi- 
zen^ either  hy  naturalization  or  otherwise.  It  is  true,  the  citi- 
zens of  every  State  were  entitled,  with  certain  exceptions,  such 
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as  paupers,  vagabonds,  &c.,  to  all  the  privileges  of  citizens  of 
every  other  State,  when  -within  the  territories  thereof ;  but  this 
was  by  express  compact  in  the  articles  of  confederation,  and 
did  not  otherwise  result  from  the  nature  of  their  political  con- 
nexion. It  was  only  by  virtue  of  citizenship  in  some  particular 
State,  that  its  citizens  could  enjoy  within  any  other  State  the 
rights  of  citizens  thereof.  They  were  not  known  as  citizens  of 
the  United  States,  in  the  legislation  either  of  congress  or  of  the 
several  States.  He  who  ceased  to  be  a  citizen  of  some  particu- 
lar State,  without  becoming  a  citizen  of  some  other  particular 
State,  forfeited  all  the  rights  of  a  citizen  in  each  and  all  of  the 
States.  There  was  no  one  right  which  the  citizen  could  exercise, 
and  no  one  duty  which  he  could  be  called  on  to  perform,  except 
as  a  citizen  of  some  particular  State.  In  that  character  alone 
could  he  own  real  estate,  vote  at  elections,  sue  or  be  sued ;  and 
in  that  character  alone  could  he  be  called  on  to  bear  arms,  or 
to  pay  taxes. 

What,  then,  was  this  citizenship  of  the  United  States,  which 
^^--j  "^involved  no  allegiance,  conferred  no  right  and  subjected 
L  J  to  no  duty?  Who  were  "the  people  of  the  United 
States?"  Where  was  their  domicil,  and  what  were  the  politi- 
cal relations,  which  they  bore  to  one  another  ?  What  was  their 
sovereignty,  and  what  was  the  nature  of  the  allegiance  which  it 
claimed?  Whenever  these  questions  shall  be  satisfactorily 
answered  without  designating  the  people  of  the  several  States^ 
distinctively  as  such,  I  shall  feel  myself  in  posession  of  new  and 
unexpected  lights  upon  the  subject. 

Even,  however,  if  we  concede  that  there  was  such  a  people  as 
'Hhe  people  of  the  United  States,"  our  author's  position  is  still 
untenable.  I  admit  that  the  people  of  any  country  may,  if  they 
choose,  alter,  amend  or  abrogate  their  form  of  government,  or 
establish  a  new  one,  without  invoking  the  aid  of  their  constituted 
authorities.  They  may  do  this,  simply  because  they  have  the 
physical  power  to  do  it,  and  not  because  such  a  proceeding 
would  be  either  wise,  just,  or  expedient.  It  would  be  revolution 
in  the  strictest  sense  of  the  term.  Be  this  as  it  may,  no  one 
ever  supposed  that  this  course  was  pursued  in  the  case  under 
consideration.  Every  measure,  both  for  the  calling  of  the  con- 
vention and  for  the  ratification  of  the  constitution,  was  adopted 
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in  strict  conformity  with  the  recommendations,  resolutions  and 
laws  of  congress  and  the  State  legislatures.  And  as  ''the  people 
of  the  United  States"  did  not^  in  point  of  fact,  take  the  subject 
into  their  own  hands,  independent  of  the  constituted  authorities, 
they  could  not  do  it  by  any  agency  of  those  authorities.  So 
far  as  the  federal  government  Avas  concerned,  the  articles  of 
confederation,  from  which  alone  it  derived  its  power,  contained 
no  provision  by  which  ''the  people  of  the  United  States"  could 
express  authoritatively  a  joint  and  common  purpose  to  change 
their  government.  A  law  of  congress  authorizing  them  to  do 
so  would  have  been  void,  for  want  of  right  in  that  body  to  pass 
it.  No  mode,  which  congress  might  have  prescribed  for  ascer- 
taining the  will  of  the  people  upon  the  subject,  could  have  had 
that  sanction  of  legal  authority,  which  would  have  been  abso- 
lutely necessary  to  give  it  force  and  effect.  It  is  equally  clear 
that  there  Avas  no  right  or  power  reserved  to  the  States  them- 
selves, by  virtue  of  which  any  such  authoritative  expression  of 
the  common  will  and  purpose  of  the  people  of  all  the  States 
could  have  been  made.  The  power  and  jurisdiction  of  each 
state  were  limited  to  its  own  territory ;  it  had  no  power  to 
legislate  for  the  people  of  any  other  State.  No  single  State, 
therefore,  could  have  eifected  such  an  object ;  and  if  they  had 
all  concurred  in  it,  each  acting,  as  it  was  only  authorized  to  act, 
for  itself  that  would  have  been  strictly  the  action  of  the  States 
as  suchy  and  as  "^contradistinguished  from  the  action  of  p^j.^^-, 
the  mass  of  the  people  of  all  the  States.  If  "the  people  ^  J 
of  the  United  States"  could  not,  by  any  aid  to  be  derived  from 
their  common  government,  have  effected  such  a  change  in  their 
constitution,  that  government  itself  was  equally  destitute  of  all 
power  to  do  so.  The  only  clause  in  the  articles  of  confedera- 
tion, touching  this  subject,  is  in  the  following  words:  "And  the 
particles  of  this  confederation  shall  be  inviolably  observed  by 
every  State,  and  the  union  shall  be  perpetual ;  nor  shall  any 
alteration,  at  any  time  hereafter,  be  made  in  any  of  them,  un- 
less such  alteration  be  agreed  to  in  congress  of  the  United 
States,  and  he  afterwards  confirmed  hi/  the  legislature  of  every 
State,'"  Even  if  this  power  had  been  given  to  congress  alone, 
without  subjecting  the  exercise  of  it  to  the  negative  of  the  States, 
it  would  still  have  been  the  power  of  the  States  in  their  separate 
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and  independent  capacities,  and  not  tlie  power  of  the  people  of 
the  United  States,  as  contradistinguished  from  them.  For  con- 
gress was,  as  we  have  abeady  remarked,  strictly  the  representa- 
tive of  the  States ;  and  each  State,  being  entitled  to  one  vote, 
and  one  only,  was  precisely  equal,  in  the  deliberations  of  that 
body,  to  each  other  State.  Nothing  less,  therefore,  than  a  ma- 
jority of  the  States^  could  have  carried  the  measure  in  question, 
even  in  congress.  But,  surely  there  can  be  no  doubt  that  the 
power  to  change  their  common  government  was  reserved  to  the 
States  alone,  when  we  see  it  expressly  provided  that  nothing 
less  than  their  unanimous  consent^  as  States,  should  be  sufficient 
to  effect  that  object. 

There  is  yet  another  view  of  this  subject.  It  results  from  the 
n^ature  of  all  government,  freely  and  voluntarily  established, 
that  there  is  no  power  to  change,  except  the  power  which  formed 
it.  It  will  scarcely  be  denied  by  any  one,  that  the  confedera- 
tion was  a  government  strictly  of  the  States,  formed  by  them 
as  such,  and  deriving  all  its  powers  from  their  consent  and 
agreement.  What  authority  was  there,  superior  to  the  States, 
which  could  undo  their  work  ?  What  power  was  there,  other 
than  that  of  the  States  themselves,  which  was  authorized  to 
declare  that  their  solemn  league  and  agreement  should  be  abro- 
gated? Could  a  majority  of  the  people  of  all  the  States  have 
done  it  ?  If  so,  whence  did  they  derive  that  right  ?  Certainly 
not  from  any  agreement  among  the  States,  or  the  people  of  all 
the  States ;  and  it  could  not  be  legitimately  derived  from  any 
other  source.  If,  therefore,  they  had  exercised  such  a  power, 
it  would  have  been  a  plain  act  of  usurpation  and  violence.  Be- 
sides, if  we  may  judge  from  the  apportionment  of  representation 
as  proposed  in  the  convention,  a  majority  of  the  people  of  all 
the  States  were  to  be  found  in  the  four  "^States  of  Mas- 
L  J  sachusetts,  New  York,  Pennsylvania  and  Virginia  ;  so, 
that,  upon  this  idea,  the  people  of  less  than  one-third  of  all  the 
States  could  change  the  articles  of  confederation,  although 
those  articles  expressly  provided  that  they  should  not  be  changed 
without  the  consent  of  all  the  States!  There  was,  then,  no 
power  superior  to  the  power  of  the  States ;  and,  consequent^, 
there  was  no  power  which  could  alter  or  abolish  the  government 
which  they  had  established.    If  the  Constitution  has  superseded 


OUR   FEDERAL   GOVERNMENT.  59 

the  articles  of  confederation,  it  is  because  the  parties  to  those 
articles  have  agreed  that  it  should  be  so.  If  they  have  not  so 
agreed,  there  is  no  such  Constitution,  and  the  articles  of  con- 
federation are  still  the  only  political  tie  among  the  States.  We 
need  not,  however,  look  beyond  the  attestation  of  the  Constitu- 
tion itself,  for  full  evidence  upon  this  point.  It  professes  to 
have  been  "done  by  the  unanimous  consent  of  the  States  pre- 
sent, &c.,"  and  not  in  the  name  or  by  the  authority  of  "the 
people  of  the  United  States." 

But  it  is  not  the  vciQYQ  framing  of  a  constitution  which  gives 
it  authority  as  such.  It  becomes  obligatory  only  by  its  adop- 
tion and  ratification ;  and  surely  that  act,  I  speak  of  free  and 
voluntary  government,  makes  it  the  constitution  of  those  only 
who  do  adopt  it.  Let  us  ascertain  then,  from  the  authentic 
history  of  the  times,  by  whom  our  own  constitution  was  adopted 
and  ratified. 

The  resolution  of  congress  already  quoted,  contemplates  a 
convention  "  for  the  sole  and  express  purpose  of  revising  the 
articles  of  confederation,"  and  reporting  suitable  "alterations 
and  provisions  therein."  The  proceedings  of  the  convention 
were  to  be  reported  to  congress  and  the  several  legislatures,  and 
were  to  become  obligatory,  only  when  "  agreed  to  in  congress 
and  confirmed  by  the  States."  This  is  precisely  the  course  of 
proceeding  prescribed  in  the  articles  of  confederation.  Accord- 
ingly, the  new  constitution  was  submitted  to  congress ;  was  by 
them  approved  and  agreed  to,  and  was  afterwards,  in  pursuance 
of  the  recommendation  of  the  convention,  laid  before  conven- 
tions of  the  several  States,  and  by  them  ratified  and  adopted. 
In  this  proceeding,  each  State  acted  for  itself,  without  reference 
to  any  other  State.  They  ratified  at  difi'erent  periods ;  some  of 
them  unconditionally,  and  others  with  provisoes  and  propositions 
for  amendment.  This  was  certainly  State  action^  in  as  distinct 
a  form  as  can  well  be  imagined.  Indeed,  it  may  well  be  doubted 
whether  any  other  form  of  ratification,  than  by  the  States 
themselves  would  have  been  valid.  At  all  events,  none  other 
was  contemplated,  since  the  Constitution  itself  provides,  that  it 
shall  become  obligatory,  when  ratified  by  "nine  States,"  between 
the  States  ratifying  the  same.  "The  '^people  of  the  r^pn-i 
United  States,"  as  an  aggregate  mass,  are  no  where  ap- 
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pealed  to,  for  aiitliority  and  sanction  to  that  instrument.  Even 
if  they  could  have  made  it  their  constitution,  by  adopting  it, 
they  could  not,  being  as  they  were  separate  and  distinct  politi- 
cal communities,  have  united  themselves  into  one  mass  for  that 
purpose,  without  previously  overthrowing  their  own  municipal 
governments ;  and,  even  then,  the  new  constitution  would  have 
been  obligatory  only  on  those  who  agreed  to  and  adopted  it, 
and  not  on  the  rest. 

The  distinction  between  the  people  of  the  several  States  and 
the  people  of  the  United  States,  as  it  is  to  be  understood  in 
reference  to  the  present  subject,  is  perfectly  plain.  I  have 
already  explained  the  terms  ^' a  people,"  when  used  in  a  politi- 
cal sense.  The  distinction  of  which  I  speak  may  be  illustrated 
by  a  single  example.  If  the  Constitution  had  been  made  by 
^*the  people  of  the  United  States,"  a  certain  portion  of  those 
people  would  have  had  authority  to  adopt  it.  In  the  absence 
of  all  express  provision  to  the  contrary,  we  may  concede  that  a 
majority  would,  prima  faeie^  have  had  that  right.  Did  that 
majority,  in  fact,  adopt  it  ?  Was  it  ever  ascertained  whether  a 
majority  of  the  wliole  people  were  in  favor  of  it  or  not  ?  Was 
there  any  provision,  either  of  law  or  constitution,  by  which  it 
was  possible  to  ascertain  that  fact  ?  It  is  perfectly  well  known 
that  there  was  no  such  provision ;  that  no  such  majority  was 
ever  ascertained,  or  even  contemplated.  Let  us  suppose  that 
the  people  of  the  States  of  Massachusetts,  New  York,  Penn- 
sylvania and  Virginia,  containing,  as  we  have  seen  they  proba- 
bly did,  a  majority  of  the  whole  people,  had  been  unanimous 
against  the  Constitution,  and  that  a  bare  majority  of  the  peo- 
ple in  each  of  the  other  nine  States,  acting  in  their  separate 
character  as  States,  had  adopted  and  ratified  it.  There  can  be 
no  doubt,  that  it  w^ould  have  become  the  constitution  of  the 
United  States ;  and  that,  too,  by  the  suffrages  of  a  decided 
minority,  probably  not  exceeding  one-fourth  of  the  aggregate 
people  of  all  the  States.  This  single  example  shows,  conclu- 
sively, that  the  people  of  the  United  States,  as  contradistin- 
guished from  the  people  of  the  several  States,  had  nothing  to 
do,  and  could  not  have  had  any  thing  to  do  with  the  matter. 

This  brief  history  of  the  formation  and  adoption  of  the  Con- 
stitution, which  is  familiar  to  the  mind  of  every  one  who  has 
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attended  to  the  subject  at  all,  ought,  as  it  seems  to  me,  to  be 
perfectly  satisfactory  and  conclusive ;  and  should  silence  for 
ever,  ail  those  arguments  in  favor  of  consolidation,  which  are 
founded  on  the  preamble  to  that  instrument.  I  do  not  perceive 
with  what  propriety  *it  can  be  said,  that  the  "people  of  r^^o-t  -i 
the  United  States,"  formed  the  Constitution,  since  they 
neither  appointed  the  convention,  nor  ratified  their  act,  nor 
otherwise  adopted  it  as  obligatory  upon  them.  Even  if  the  pre- 
amble be  entitled  to  all  the  influence  which  has  been  allowed  to 
it,  our  author's  construction  of  its  language  is  not,  as  has  already 
been  remarked,  the  only  one  of  which  it  is  susceptible.  "We, 
the  people  of  the  United  States,"  may,  without  any  violence  to 
the  rules  of  fair  construction,  mean  "we,  the  people  of  the 
States  united."  In  this  acceptation,  its  terms  conform  to  the 
history  of  the  preamble  itself,  to  that  of  the  whole  Constitution, 
and  those  who  made  it.  In  any  other  acceptation,  they  are 
either  without  meaning,  or  else  they  affirm  what  history  proves 
to  be  false. , 

It  would  not,  perhaps,  have  been  deemed  necessary  to  bestow 
quite  so  much  attention  on  this  part  of  the  work,  if  it  were  not 
evident  that  the  author  himself  considered  it  of  great  con- 
sequence, not  as  matter  of  history,  but  as  warranting  and 
controlling  his  construction  of  the  Constitution,  in  some  of  its 
most  important  provisions.  The  argument  is  not  yet  exhausted, 
and  I  am  aware  that  much  of  what  I  have  said  is  trite,  and  that 
little,  perhaps  no  part  of  it,  is  new.  Indeed,  the  subject  has 
been  so  often  and  so  ably  discussed,  particularly  in  parliamen- 
tary debates,  that  it  admits  very  few  new  views,  and  still  fewer 
new  arguments  in  support  of  old  views.  It  is  still,  however,  an 
open  question,  and  there  is  nothing  in  the  present  condition  of 
public  opinion,  to  deprive  it  of  any  portion  of  its  original  im- 
portance. The  idea  that  the  people  of  these  States  were,  while 
colonists,  and,  consequently,  are  now,  "one  people,"  in  some 
sense  which  has  never  been  explained,  and  to  some  extent  which 
has  never  been  defined,  is  constantly  inculcated  by  those  who 
are  anxious  to  consolidate  all  the  powers  of  the  States  in  the 
federal  government.  It  is  remarkable,  however,  that  scarcely 
one  systematic  argument,  and  very  few  attempts  of  any  sort, 
have  yet  been  made  to  prove  this  important  position.    Even  the 
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vast  and  clear  mind  of  the  late  chief  justice  of  the  United  States, 
which  never  failed  to  disembarrass  and  elucidate  the  most  ob- 
scure and  intricate  subject,  appears  to  have  shrunk  from  this. 
In  all  his  judicial  opinions  in  which  the  question  has  been  pre- 
sented, the  unity  or  identity  of  the  people  of  the  United  States 
has  been  taken  as  a  postulatum,  without  one  serious  attempt  to 
prove  it.  The  continued  repetition  of  this  idea,  and  the  bold- 
ness with  which  it  is  advanced,  have,  I  am  induced  to  think, 
given  it  an  undue  credit  with  the  public.  Pew  men,  far  too  few, 
enquire  narrowly  into  the  subject,  and  even  those  who  do,  are 
not  in  general  sceptical  enough  to  doubt  *what  is  so 
L  J  often  and  so  peremptorily  asserted ;  and  asserted,  too, 
with  that  sort  of  hardy  confidence  which  seems  to  say,  that  all 
argument  to  prove  it  true  would  be  supererogatory  and  useless. 
It  is  not,  therefore,  out  of  place,  nor  out  of  time,  to  refresh  the 
memory  of  the  reader,  in  regard  to  those  well  established  his- 
torical facts,  which  are  sufficient  in  themselves,  to  prove  that 
the  foundation  on  which  the  consolidationists  build  their  theory 
is  unsubstantial  and  fallacious. 

I  would  not  be  understood  as  contending,  in  what  I  have 
already  said,  that  the  Constitution  is  necessarily  federative, 
merely  because  it  was  made  by  the  States  as  such,  and  not  by 
the  aggregate  people  of  the  United  States.  I  readily  admit, 
that  although  the  previous  system  was  strictly  federative,  and 
could  not  have  been  changed  except  by  the  States  who  made  it, 
yet  there  was  nothing  to  prevent  the  States  from  surrendering, 
in  the  provisions  of  the  new  system  which  they  adopted,  all  their 
power,  and  even  their  separate  existence,  if  they  chose  to  do 
so.  The  true  enquiry  is,  therefore,  whether  they  have  in  fact 
done  so,  or  not ;  or,  in  other  words,  what  is  the  true  character, 
in  this  respect,  of  the  present  Constitution.  In  this  enquiry, 
the  history  of  their  previous  condition,  and  of  the  Constitution 
itself,  is  highly  influential  and  important. 

The  author,  carrying  out  the  idea  of  a  unity  between  the 
people  of  the  United  States,  which,  in  the  previous  part  of  his 
work,  he  had  treated  as  a  postulatum,  very  naturally,  and  in- 
deed necessarily,  concludes  that  the  Constitution  is  not  a  com- 
pact among  sovereign  States.  He  contends  that  it  is  ^'not  a 
contract  imposing  mutual  obligations,  and  contemplating  the 
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permanent  subsistence  of  parties  having  an  independent  right 
to  construe,  control  and  judge  of  its  obligations.  If  in  this  latter 
sense,  it  is  to  be  deemed  a  compact,  it  must  be,  either  because 
it  contains,  on  its  face,  stipulations  to  that  effect,  or  because  it 
is  necessarily  implied,  from  the  nature  and  objects  of  a  frame 
of  government." 

There  is  a  want  of  appositeness  and  accuracy  in  the  first  sen- 
tence of  this  extract,  which  renders  it  somewhat  diflScult  to 
determine  whether  the  author  designed  it  as  a  single  proposition, 
or  as  a  series  of  independent  propositions.  If  the  first,  there  is 
not  one  person  in  the  United  States,  it  is  presumed,  who  would 
venture  to  differ  from  him.  I  confess,  however,  that  I  do  not 
very  clearly  discern  what  bearing  it  has  on  the  question  he  was 
examining.  It  involves  no  point  of  difference  between  political 
parties,  nor  does  it  propound  any  question  which  has  heretofore 
been  contested,  or  which  may  be  expected  to  arise  hereafter, 
touchins;  the  true  nature  of  the  Constitution.  If  he  "^de-  ^ 
signed  a  series  of  propositions,  then  the  two  first  are  so  ^  -J 
obviously  false,  that  the  author  himself  would  not  venture  to 
maintain  them,  and  the  last  is  so  obviously  true,  that  no  one 
would  dream  of  denying  it.  For  example.  He  can  scarcely 
mean  to  say  that  our  government  is  not  a  ^^  contract,"  whether 
made  by  the  States  as  such,  or  by  ''the  people  of  the  United 
States ;"  and  it  is  perfectly  clear  that  it  ''contemplates  the  per- 
manent subsistence  of  the  parties  to  it,"  whoever  those  parties 
may  be.  These  two  propositions,  therefore,  taken  distinctly, 
are  not  true  in  themselves,  and  neither  of  them  was  necessary, 
as  qualifying  or  forming  a  part  of  the  third.  And,  as  to  the 
third,  it  is  not  easy  to  see  why  he  announced  it,  since  it  never 
entered  into  the  conception  of  any  one,  that  the  parties  to  the 
Constitution  had  "an  independent  right,"  as  a  general  right, 
"to  construe,  control  or  judge  of  its  obligations."  We  all  admit 
that  the  power  and  authority  of  the  federal  government,  within 
its  constitutional  sphere,  are  superior  to  those  of  the  States,  in 
some  instances,  and  co-ordinate  in  others,  and  that  every  citizen 
is  under  an  absolute  obligation  to  render  them  respect  and 
obedience ;  and  this  simply  because  his  own  State,  hy  the  act  of 
ratifying  the  Constitution,  has  commanded  him  to  do  so.  We 
all  admit  it  to  be  true,  as  a  general  proposition,  that  no  citizen 
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nor  State  has  an  independent  right  to  '^construe,"  and  still  less 
to  ''control,"  the  constitutional  obligations  of  that  goyermnent, 
and  that  neither  a  citizen  nor  a  State  can  ''judge,"  that  is,  de- 
cide, on  the  nature  and  extent  of  those  obligations,  with  a  view 
to  control  them.     All  that  has  ever  been  contended  for  is,  that 
a  State  has  a  right  to  judge  of  its  own  obligations,  and,  con- 
sequently, to  judge  of  those  of  the  federal  government,  so  far  as 
they  relate  to  sueh  State  itself,  and  no  farther.     It  is  admitted 
on  all  hands,  that  when  the  federal  government  transcends  its 
constitutional  power,  and  when,  of  course,  it  is  not  acting  ivithin 
its  "obligations,"  the  parties  to  that  government,  whoever  they 
may  be,  are  no  longer  under  any  duty  to  respect  or  obey  it. 
This  has  been  repeatedly  affirmed  by  our  courts,  both  State  and 
federal,  and  has  never  been  denied  by  any  class  of  politicians. 
Who  then  is  to  determine,  whether  it  has  so  transcended  its 
constitutional  obligations  or  not  ?     It  is  admitted  that  to  a  cer- 
tain extent  the  supreme  court  is  the  proper  tribunal  in  the  last 
resort,  because  the  States,  in  establishing  that  tribunal,  have 
expressly  agreed  to  make  it  so.     The  jimsdiction  of  the  federal 
courts  extends  to  certain  cases,  affecting  the  rights  of  the  in- 
dividual citizens,  and  to  certain  others  affecting  those  of  the 
individual  States.    So  far  as  the  federal  government  is  authorized 
to  act  on  the  individual  citizen,  the  powers  of  the  one  and  the 
rights  of  "^the  other,  are  properly  determinable  by  the 
L        -•  federal  courts.     And  the  decision  is  binding  too,  and 
absolutely  final,  so  far  as  the  relation  of  the  citizen  to  the  fede- 
ral government  is  concerned.     There  is  not,  within  that  system, 
any  tribunal  of  appeal,  from  the  decisions  of  the  supreme  court. 
And  so  also  of  those  cases  in  which  the  rights  of  the  States  are 
referred  to  the  federal  tribunals.     In  this  .sense,  and  to  this  ex- 
tent, it  is  strictly  true  that  the  parties  have  not  "  an  indepen- 
dent right  to  construe,  control  and  judge,  of  the  obligations"  of 
the  federal  government,  but  they  are  bound  by  the  decisions  of 
the  federal  courts,  so  far  as  they  have  authorized  and  agreed  to 
submit  to  them.     But  there  are  many  cases  involving  the  ques- 
tion of  federal  power  which  are  not  cognizable  before  the  federal 
courts ;  and,  of  course,  as  to  these,  we  must  look  out  for  some 
other  umpire.    It  is  precisely  in  this  case  that  the  question,  who 
are  the  parties  to  the  constitution,  becomes  all  important  and 
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controlling.  If  the  States  are  parties  as  sovereign  States,  then 
it  follows,  as  a  necessary  consequence,  that  each  of  them  has 
the  right  which  belongs  to  every  sovereignty,  to  construe  its 
own  contracts  and  agreements,  and  to  decide  upon  its  own  rights 
and  powers.  I  shall  take  occasion,  in  a  subsequent  part  of  this 
review,  to  enter  more  fully  into  the  question,  who  is  the  com- 
mon umpire.  The  statement  here  given,  of  the  leading  point 
of  difference  between  the  great  political  parties  of  the  country, 
is  designed  only  to  show  that  the  author's  proposition  does  not 
involve  it.  That  proposition  may  mislead  the  judgment  of  the 
reader,  but  cannot  possibly  enlighten  it,  in  regard  to  the  true 
nature  of  the  Constitution. 

He  has  been  scarcely  less  unfortunate  in  the  next  proposition. 
Taking  his  words  in  their  most  enlarged  sense,  he  is  probably 
correct  in  his  idea,  though  he  is  not  accurate  in  his  language ; 
but  in  the  sense  in  which  his  own  reasoning  shows  that  he  him- 
self understands  them,  his  proposition  is  wholly  untenable.  If, 
by  the  words  '^  stipulations  to  that  effect,"  he  means  simply  that 
the  effect  must  necessarily  result  from  the  provisions  of  the 
Constitution,  he  has  merely  asserted  a  truism  which  no  one  will 
dispute  with  him.  Certainly,  if  it  does  not  result  from  the  na- 
ture of  all  government,  that  it  is  a  compact,  and  if  there  be 
nothing  in  our  Constitution  to  show  that  it  is  so,  then  it  is  not 
a  compact.  His  own  reasoning,  however,  shows  that  he  means 
by  the  word  ^'stipulations/'  something  in  the  nature  of  express 
agreement  or  declaration ;  and,  in  that  sense,  the  proposition  is 
obviously  untrue,  and  altogether  defective  as  a  statement  for 
argument.  It  is  very  possible  that  our  Constitution  may  be  a 
compact,  even  though  it  contain  no  express  agreement  or  de- 
claration so  denominating  it,  and  "^though  it  may  not  j-o,prn 
'^  result  from  the  nature  and  objects  of  a  frame  of  govern-  •-  ^ 
ment,"  that  it  is  so;  and  this  simply  because  it  may  ^"^ result 
from  the  nature  and  objects  of  our  government"  that  it  is  a 
compact,  whether  such  be  the  result  of  other  governments  or 
not.  If  the  author  designed  to  take  this  view  of  the  subject, 
the  examination  which  he  has  given  of  the  Constitution,  in  re- 
ference to  it,  is  scarcely  as  extended  and  philosophical  as  we 
had  a  right  to  expect  from  him.  He  has  not  even  alluded  to 
the  frame  and  structure  of  the  government  in  its  several  depart- 
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ments,  nor  presented  any  such  analysis  of  it  in  any  respect,  as 
to  enable  the  reader  to  form  any  satisfactory  conclusion  as  to 
its  true  character  in  the  particular  imder  consideration.  Every 
thing  which  he  has  urged  as  argument  to  prove  his  proposition, 
may  well  be  true,  and  every  sentence  of  the  Constitution,  which 
he  has  cited  for  that  purpose,  may  be  allowed  its  full  effect,  and 
yet  our  government  may  be  a  compact,  even  in  the  strictest 
sense  in  which  he  has  understood  the  term. 

His  first  argument  is,  that  the  "United  States  were  no 
strangers  to  compacts  of  this  nature,"  and  that  those  who 
ratified  the  Constitution,  if  they  had  meant  it  as  a  compact, 
would  have  used  "appropriate  terms''  to  convey  that  idea.  I 
have  already  shown  that  if  he  means  by  this,  that  the  Consti- 
tution would  have  contained  some  express  declaration  to  that 
effect,  he  is  altogether  inaccurate.  He  himself  knows,  as  a 
judge^  that  a  deed,  or  other  instrument,  receives  its  distinctive 
character,  not  from  the  name  which  the  parties  may  choose  to 
give  to  it,  but  from  its  legal  effect  and  operation.  The  same 
rule  applies  to  constitutions.  Ours  is  a  compact  or  not,  precisely 
as  its  provisions  make  it  so,  or  otherwise.  The  question,  who 
are  the  parties  to  it,  may  influence,  and  ought  to  influence,  the 
construction  of  it  in  this  respect;  and  I  propose  presently  to 
show,  from  this  and  other  views  of  it,  that  it  is,  in  its  nature, 
"a  mere  confederation,"  and  not  a  consolidated  government,  in 
any  one  respect.  It  does^  therefore,  contain  "appropriate 
terms,"  if  we  take  those  words  in  an  enlarged  sense,  to  convey 
the  idea  of  a  compact. 

Our  author  supposes,  however,  that  a  "  conclusive"  argument 
upon  this  subject  is  furnished  by  that  clause  of  the  Constitution 
which  declares  that  "  This  Constitution,  and  the  laws  of  the 
United  States,  which  shall  be  made  in  pursuance  thereof,  and 
all  treaties  made,  or  which  shall  be  made,  under  the  authority 
of  the  United  States,  shall  be  the  supreme  law  of  the  land ;  and 
the  judges  in  every  State,  shall  be  bound  thereby,  any  thing  in 
the  constitution  or  laws  of  any  State  to  the  contrary  notwith- 
standing."  Hence  he  concludes  that  "the  ^people  of 
^  J  any  State  cannot,  by  any  form  of  its  own  constitution 
or  laws,  or  other  proceedings,  repeal,  or  abrogate  or  suspend  it." 

Here  again  the  author  displays  a  want  of  proper  definiteness 
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and  precision,  in  the  statement  of  his  proposition.  The  people 
who  make  a  law,  can,  upon  the  principles  of  all  our  institutions,, 
either  ^'repeal  or  abrogate  or  suspend  it;"  and  if,  as  he  sup- 
poses, our  constitution  was  made  by  ^Hhe  people  of  the  United 
States,"  in  the  aggregate,  then  ''the  people  of  any  State,"  or 
of  half  a  State,  may  repeal,  or  abrogate,  or  suspend  it,  if  they 
happen  to  be  a  majority  of  the  whole.  The  argument,  there- 
fore, if  we  are  to  take  it  in  the  full  latitude  in  w^bich  it  is  laid 
down,  is  not  sound,  upon  the  author's  own  principles ;  and  it  can 
avail  nothing,  except  upon  the  very  supposition  which  he  dis- 
allows; to  wit,  that  the  Constitution  was  formed  by  the  States^ 
and  not  by  the  people  of  the  United  States.  Even  in  this 
acceptation,  however,  I  am  at  a  loss  to  perceive  how  it  establishes 
the  proposition  with  which  he  set  out ;  to  wit,  that  the  Consti- 
tution is  not  a  compact.  Certainly  it  is  very  possible  so  to 
frame  a  compact,  that  no  party  to  it  shall  have  a  right  either 
to  ''repeal  or  abrogate  or  suspend  it;"  and  if  it  be  possible  to 
do  so,  then  the  mere  absence  of  such  right  does  not  even  tend 
to  disprove  the  existence  of  compact.  Our  own  Constitution, 
even  in  the  opinion  of  those  who  are  supposed  by  the  author  to 
be  least  friendly  to  it,  is  a  compact  of  precisely  this  nature. 
The  Nullifier  contends  only  for  the  right  of  a  State  to  prevent  the 
Constitution  from  being  violated  hy  the  general  government^  and 
not  for  the  right  either  to  repeal,  abrogate  or  suspend  it.  The 
Seceder  asserts  only  that  a  State  is  competent  to  withdraw  from 
the  Union  whenever  it  pleases ;  but  does  not  assert  that  in  so 
doing  it  can  repeal,  or  abrogate  or  suspend  the  Constitution,  as 
to  the  other  States.  Secession  would,  indeed,  utterly  destroy 
the  compact  as  to  the  seceding  party ;  but  would  not  necessarily 
affect  its  obligation  as  to  the  rest.  If  it  would,  then  the  rest 
would  have  no  right  to  coerce  the  seceding  State,  nor  to  place 
her  in  the  attitude  of  an  enemy.  It  is  certain,  I  think,  they 
would  not  have  such  right;  but  those  who  assert  that  they 
would — and  the  author  is  among  the  number — ^must  either 
abandon  that  idea,  or  they  must  admit  that  the  act  of  secession 
does  not  break  up  the  Constitution,  except  as  to  the  seceding 
State.  For  the  moment  the  Constitution  is  destroyed,  all  the 
authorities  which  it  has  established  cease  to  exist.  There  is  no 
longer  such  a  government  as  that  of  the  United  States,  and,  of 
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course,  they  cannot,  as  such,  either  make  any  demand,  or  assert 
any  right,  or  enforce  any  claim. 

The  conclusion,  however,  to  which  our  author  has  arrived, 
upon  ^this  point,  is  not  that  to  which  he  originally 
^  J  designed  that  his  premises  should  conduct  him.  The 
question  of  the  right  of  a  party  to  a  compact,  to  repeal  or 
abrogate  or  suspend  it,  does  not  enter  into  his  original  propo- 
sition, nor  result  from  the  argument  which  he  had.  immediately 
before  used  to  sustain  it.  The  proposition  is,  that  our  Consti- 
tution is  not  a  compact,  and  the  argument  is,  that  it  is  not  a 
compact,  because  it  is  a  supreme  law.  The  same  idea  is  sub- 
stantially reaffirmed,  in  the  next  argument  by  which  he  pro- 
poses to  prove  the  main  proposition.  ^'  The  design"  (of  the 
Constitution)  '^  is  to  establish  a  government.  This,  of  itself, 
imports  legal  obligation,  permanence,  and  uncontrollability  by 
any,  but  the  authorities  authorized  to  alter  or  abolish  it." 

Admitting,  as  I  cheerfully  do,  that  all  this  is  strictly  true,  I 
am  yet  unable  to  perceive  how  it  demonstrates  that  our  Con- 
stitution is  not  a  compact.  May  not  a  compact  between  sov- 
ereign States,  be  a  government  ?  Is  there  any  such  necessary 
restraint  upon,  or  incident  of,  sovereign  power,  that  it  cannot, 
in  any  possible  exercise  of  it,  produce  such  a  result  ?  If  there 
is,  then  it  was  incumbent  on  the  author  to  show  it,  because,  if 
there  is  not,  his  argument  is  of  no  force ;  and  he  himself  will 
admit,  that  the  proposition,  to  say  the  least  of  it,  is  not  quite 
clear  enough  to  be  taken  as  a  postulate.  His  own  historical 
information,  if  he  had  drawn  on  its  ample  funds,  must  have 
furnished  him  with  numerous  instances  of  governments  esta- 
blished by  compact.  He  need,  not,  however,  have  gone  beyond 
our  own  Confederation,  which,  although  a  compact  among  sov- 
ereign States,  in  the  strictest  sense,  was  yet  treated  as  a  govern- 
ment by  the  people  at  home,  and  recognized  as  such  by 
all  foreign  powers.  It  was  also  '^  supreme,"  within  its  pre- 
scribed sphere  of  action ;  its  rights  and  powers  over  the  most 
important  subjects  of  general  concern  were  not  only  superior 
to  those  of  the  States,  but  were  exclusive.  The  author's  pro- 
position and  argument,  reduced  to  their  simple  terms,  may  be 
thus  stated.  "  Our  Constitution  is  not  a  compact,  because  it  is 
a  government,  and  because  that  government  is  the  supreme  law." 
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There  are  few  mindSj  I  tliink,  prepared  to  embrace  this  conclu- 
sion, or  to  discern  the  connection  which  it  has  with  the  pre- 
mises. There  are  still  fewer  who  will  not  feel  surprise,  that  our 
author  should  have  formed  such  a  conclusion,  since  an  instance 
to  disprove  it,  furnished  by  the  history  of  his  own  country,  and 
existing  in  his  own  times,  had  but  just  passed  under  his  critical 
examination  and  review. 

The  remaining  arguments  upon  this  point  are  merely  infer- 
ences drawn  from  the  absence  of  express  words  in  the  Consti- 
tution, or  from  "^the  opinions  of  members  of  the  various  ^  ^ 
conventions,  expressed  in  the  debates  concerning  it.  ^  -* 
These  have  already  been  sufficiently  examined.  Taking  his 
whole  chapter  upon  this  subject  together,  the  reader  will  pro- 
bably think  that  it  does  not  answer  the  expectations  which  the 
public  have  formed  upon  the  author's  powers  as  a  reasoner. 
His  political  opponents  will  be  apt  to  think,  also,  that  he  has 
done  something  less  than  justice  to  them,  in  the  view  which  he 
has  given  of  their  principles.  After  laboring,  in  the  way  we 
have  seen,  to  prove  that  our  Constitution  is  not  a  compact,  he 
informs  us  that  "  The  cardinal  conclusion  for  which  this  doc- 
trine of  a  compact  has  been,  Avith  so  much  ingenuity  and  ability, 
forced  into  the  language  of  the  Constitution,  (for  the  latter  no 
where  alludes  to  it,)  is  avowedly  to  establish  that,  in  construing 
the  Constitution,  there  is  no  common  umpire;  but  that,  each 
State,  nay,  each  department  of  the  government  of  each  State, 
is  the  supreme  judge  for  itself,  of  the  powers  and  rights  and 
duties  arising  under  that  instrument." 

The  author  must  excuse  me— ~I  mean  no  disrespect  to  him— 
if  I  express  my  unfeigned  astonishment  that  he  should  have 
admitted  this  passage  into  a  grave  and  deliberate  work  on  the 
Constitution.  He  must,  indeed,  have  been  a  most  careless 
observer  of  passing  events,  and  a  still  more  careless  reader  of 
the  publications  of  the  last  ten  years,  upon  this  very  point,  if 
he  has  found  either  in  the  one  or  the  other,  the  slightest  aiithority 
for  the  opinion  which  is  here  advanced.  The  most  ultra  of 
those  who  have  contended  for  the  rights  of  the  States  have 
asserted  no  such  doctrine  as  he  has  imputed  to  them.  Neither 
is  it  the  necessary  or  legitimate  consequence  of  any  principle 
which  they  have  avowed.     I  cannot  impute  to  an  author  of  his 
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acknowledged  ability,  the  weakness  of  stating  a  proposition 
merely  for  the  sake  of  the  poor  triumph  of  refuting  it.  With 
what  other  motive,  then,  did  he  make  a  statement  w^hich  is 
unsupported,  as  matter  of  fact ;  which  involves  no  disputed  or 
doubted  question  of  constitutional  law,  and  which  attributes  to 
a  large  class  of  his  fellow-citizens  opinions  which  would  justly 
expose  them  to  the  scorn  of  all  correct  thinkers  ?  That  class 
profess  to  hold,  in  their  xitmost  latitude  and  in  their  strictest 
applications,  the  doctrines  of  the  State  Rights'  school  of  poli- 
tics. They  believe  that  those  doctrines  contain  the  only  prin- 
ciple truly  conservative  of  our  Constitution  ;  that  without  them 
there  is  no  eifective  check  upon  the  federal  government,  and,  of 
course,  that  that  government  can  increase  its  own  powers  to  an 
indefinite  extent ;  that  this  must  happen  in  the  natural  course 
of  events,  and  that,  ultimately,  the  whole  character  of  our 
r-  ^^  -,  siovernment  will  be  so  chansied,  that  even  *its  forms 
'-  -*  will  be  rejected,  as  cumbrous  and  useless,  under  the 
monarchy,  in  substance,  into  which  we  shall  have  insensibly 
glided.  It  is,  therefore,  because  they  are  lovers  of  the  Con- 
stitution and  of  the  Union,  that  they  contend  strenuously  for 
the  rights  of  the  States.  They  are  no  lovers  of  anarchy  nor  of 
revolution.  Their  principles  will  cease  to  be  dear  to  them, 
whenever  they  shall  cease  to  subserve  the  purposes  of  good 
order,  and  of  regular  and  established  government.  It  is  their 
object  to  preserve  the  institutions  of  the  country  as  they  are, 
sincerely  believing  that  nothing  more  than  this  is  necessary  to 
secure  to  the  people  all  the  blessings  wdiich  can  be  expected 
from  any  government  whatever.  They  would  consider  them- 
selves but  little  entitled  to  respect  as  a  political  party,  if  they 
maintained  the  loose,  disjointed,  and  worse  than  puerile  notions, 
which  the  author  has  not  thought  it  unbecoming  to  impute  to 
them. 

It  is  the  peculiar  misfortune  of  the  political  party  to  which  I 
have  alluded,  to  be  misunderstood  and  misrepresented  in  their 
doctrines.  The  passage  above  quoted  affords  not  the  least  strik- 
ing instance  of  this.  It  is  a  great  mistake  to  suppose  that  they 
have  ever  contended  that  the  right  of  State  interposition  was 
given  in  the  express  terms  of  the  Constitution ;  and,  therefore, 
they  have  not  "  forced  this  principle  into  the  language  of  that 
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instrument.     The  right  in  question  is  supposed  to  belong  to  the 
States,  only  because  it  is  an  incident  of  their  sovereignty^  loliich 
the  Constitution  has   not  taken  aivay.      The  author,  it  is  pre- 
sumed, could  scarcely  have  failed  to  perceive  the  difference  of 
the  two  propositions,  nor  could  he  have  been  unconscious  that 
they  did  not  depend  upon  the  same  course  of  investigation  or 
reasoning.     And  it  is  not  true,  so  far  as  my  information  extends, 
that  any  political  party  has  ever  asserted,  as  a  general  propo- 
sition^ that,  in  construing  the  Constitution,  there  is  no  common 
umpire.     Cases  have  already  been  stated,  in  which  the  supreme 
court  is  universally  admitted  to  be  the  common  umpire,  and 
others  will  be  stated  when  we  come  more  directly  to  that  part 
of  our  subject.     In  the  broad  sense,  then,  in  which  the  author 
lays  down  the  proposition,  it  has  never  been  contended  for  by 
any  political  party  whatever.     Neither  is  it  true,  as  he  is  pleased 
to  assert,  that  any  political  party  has  ever  supposed,  that  ''each 
department  of  the  government  of  each  State"  had  a  right  to 
''judge  for  itself,  of  the  powers,  rights  and  duties,  arising  under" 
the  Constitution.     By  the  word  "judge,"  he  must  be  understood 
to  mean  decide  finally ;  and,  in  this  sense,  I  venture  to  affirm 
that  no  political  party,  nor  political  partizan,  even  in  the  wildest 
dream  of  political  phrensy,  has  ever  entertained  the  absurd  no- 
tion here  attributed  to  them.     It  is  difficult  '''to  suppose  p^^^^ 
that  the  author  could  have  been  uninformed  of  the  fact,    •-        J 
that  nothing  short  of  the  power  of  all  the  State,  acting  through 
its  own  constituted  authorities,   has  ever  been  deemed  of  the 
least  force  in  this  matter.    The  better  and  more  prevalent  opinion 
is,  that  a  State  cannot  properly  so  act,  except  by  a  convention 
called  for  that  express  purpose.    This  Avas  the  course  pursued  by 
South  Carolina ;  but  in  the  case  of  the  alien  and  sedition  laws,  Vir- 
ginia acted  through  her  ordinary  legislature.     As  to  this  matter, 
however,  the  legislature  was  very  properly  considered  as  repre- 
senting the  power  of  the  whole  State. 

Thus,  in  the  short  paragraph  above  quoted,  the  author  has 
fallen  into  three  most  remarkable  errors,  proving  that  he  has,  in 
the  strangest  way  imaginable,  misunderstood  the  principles 
which  he  attempted  to  explain.  The  young  and  plastic  minds 
to  wd:iich  he  addressed  himself,  with  the  professed  object  of  in- 
structing them  in  the  truths  of  constitutional  interpretation,  will 
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look  in  vain  for  the  publication  or  other  authority  which  sustains 
him.  And  the  political  party  whose  principles  he  has  endeav- 
ored to  hold  up  to  reproach,  has  a  right  to  demand  of  him,  why 
he  has  chosen  to  attribute  to  them  absurd  and  revolutionary  no- 
tions, unworthy  alike  of  their  patriotism  and  their  reason. 

It  is  submitted  to  the  reader's  judgment  to  determine  how^ 
far  the  reasoning  of  the  author,  which  we  have  just  examined, 
supports  his  position  that  our  Constitution  is  not  a  compact. 
The  opinion  of  that  congress  which  recommended  the  call  of  the 
convention  seems  to  have  been  very  different;  they,  at  least, 
did  not  suppose  that  a  compact  could  not  be  a  government. 
Their  resolution  recommends  the  call  of  a  convention,  for  the 
purpose  of  ''revising  the  articles  of  confederation,  and  report- 
ing such  alterations  and  provisions  therein,  as  would  render  the 
federal  constitution  adequate  to  the  exigencies  of  government, 
and  the  preservation  of  the  Union."  In  the  opinion  of  congress, 
the  articles  of  confederation,  which  were  clearly  a  compact, 
were  an  inadequate  constitution,  and  therefore,  they  recom- 
mended such  alterations  and  provisions  therein,  as  would  make 
that  same  compact  an  adequate  constitution.  Nothing  is  said 
about  forming  a  new  government,  or  changing  the  essential 
character  of  the  existing  one ;  and,  in  fact,  no  such  thing  was 
contemplated  at  the  time.  ''The  sole  and  exclusive  purpose" 
of  the  convention  was  so  to  amend,  or  add  to,  the  provisions  of 
the  articles  of  confederation,  as  would  form  "a  more  perfect 
union,  &c.,"  upon  the  principles  of  the  union  already  existing. 
It  is  clear,  therefore,  that,  in  the  opinion  of  congress,  and  of  all 
the  States  that  adopted  their  recommendation,  that  union  or 
compact  was  a  constitution  of  government, 

*It  is  worthy  of  remark,  that  of  the  States,  New 
L  -I  Hampshire  and  the  author's  own  State  of  Massachusetts, 
expressly  call  the  Constitution  a  compact,  in  their  acts  of  rati- 
fication; and  no  other  State  indicates  a  different  view  of  it. 
This  tends  to  prove  that  public  opinion  at  the  time  had  not 
drawn  the  nice  distinction  which  is  now  insisted  on,  between  a 
government  and  a  compact ;  and  that  those  who  for  eight  years 
had  been  living  under  a  compact,  and  forming  treaties  with  fo- 
reign powers  by  virtue  of  its  provisions,  had  never  for  a  moment 
imagined  that  it  was  not  a  government. 
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But  little  importance,  however,  ought  to  be  attached  to  rea- 
soning of  this  kind.  Those  who  contend  that  our  Constitution 
is  a  compact,  very  properly  place  their  principles  upon  much 
higher  ground.  They  say  that  the  Constitution  is  a  compact, 
because  it  zvas  made  hy  sovereign  States^  and  because  that  is  the 
only  mode  in  which  sovereign  States  treat  with  one  another. 
The  conclusion  follows  irresistibly  from  the  premises ;  and  those 
who  would  deny  the  one,  are  bound  to  disprove  the  other.  Our 
adversaries  begin  to  reason  at  the  very  point  at  which  reasoning 
becomes  no  longer  necessary.  Instead  of  disproving  our  pre- 
mises, they  assume  that  they  are  wrong,  and  then  triumphantly 
deny  our  conclusion  also.  If  we  establish  that  the  Constitution 
was  made  by  the  States,  and  that  they  were,  at  the  time,  dis- 
tinct, independent  and  perfect  sovereignties,  it  follows  that  they 
could  not  treat  with  one  another,  even  with  a  view  to  the  forma- 
tion of  a  new  common  government,  except  in  their  several  and 
sovereign  characters.  They  must  have  maintained  the  same 
character  when  they  entered  upon  '  that  work,  and  throughout 
the  whole  progress  of  it.  Whatever  the  government  may  be, 
therefore,  in  its  essential  character,  whether  a  federative  or  a 
consolidative  government,  it  is  still  a  compact,  or  the  result  of 
a  compact,  because  those  who  made  it  could  notmdke  it  in  any 
other  way.  In  determining  its  essential  character,  therefore, 
we  are  bound  to  regard  it  as  a  compact,  and  to  give  it  such  a 
construction  as  is  consistent  with  that  idea.  We  are  not  to^r^- 
sume  that  the  parties  to  it  designed  to  change  the  character  in 
which  they  negotiated  with  one  another.  Every  fair  and  legiti- 
mate inference  is  otherwise.  Its  sovereignty  is  the  very  last 
thing  which  a  nation  is  willing  to  surrender ;  and  nothing  short 
of  the  clearest  proof  can  warrant  us  in  concluding  that  it  has 
surrendered  it.  In  all  cases,  therefore,  where  the  language  and 
spirit  of  the  Constitution  are  doubtful,  and  even  where  their 
most  natural  construction  would  be  in  favor  of  consolidation, 
(if  there  be  any  such  case,)  we  should  still  incline  against  it,  and 
in  favor  of  the  rights  of  the  States,  unless  no  other  construction 
can  be  admitted. 

^Having  disposed  of  this  preliminary  question,  we  now  r-^^^r.-. 
approach  the  Constitution  itself.  I  affirm  that  it  is,  in  its  •-  ^ 
structure,  a  federative  and  not  a  consolidated  government;  that 
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it  is  sOj  in  all  its  departments,  and  in  all  its  leading  and  distin- 
guishing provisions ;  and,  of  course,  that  it  is  to  be  so  inter- 
preted, hy  the  force  of  its  own  terms,  apart  from  any  influence 
to  be  derived  from  that  rule  of  construction  which  has  just  been 
laid  down.  We  will  first  examine  it  in  the  structure  of  its 
several  departments. 

The  Legislature. — This  consists  of  tAVO  houses.  The  senate 
is  composed  of  two  members  from  each  State,  chosen  by  its  own 
legislature,  whatever  be  its  size  or  population,  and  is  universally 
admitted  to  be  strictly  federative  in  its  structure.  The  house 
of  representatives  consists  of  members  chosen  in  each  State,  and 
is  regulated  in  its  numbers,  according  to  a  prescribed  ratio  of 
representation.  The  number  to  which  each  State  is  entitled  is 
proportioned  to  its  own  population,  and  not  to  the  population 
of  the  United  States;  and  if  there  happen  to  be  a  surplus  in  any 
State  less  than  the  established  ratio,  that  surplus  is  not  added 
to  the  surplus  or  population  of  any  other  State,  in  order  to  make 
up  the  requisite  number  for  a  representative,  but  is  wholly  un- 
represented. In  the  choice  of  representatives,  each  State  votes 
by  itself,  and  for  its  own  representatives,  and  not  in  connection 
with  any  other  State,  nor  for  the  representatives  of  any  other 
State.  Each  State  prescribes  the  qualifications  of  its  own 
voters,  the  Constitution  only  providing  that  they  shall  have  the 
qualifications  which  such  State  may  have  prescribed  for  the 
voters  for  the  most  numerous  branch  of  its  own  legislature. 
And,  as  the  right  to  vote  is  prescribed  by  the  State,  the  duty 
of  doing  so  cannot  be  enforced,  except  by  the  authority  of  the  State. 
No  one  can  be  elected  to  represent  any  State,  except  a  citizen 
thereof.  Vacancies  in  the  representation  of  any  State,  are  to  be 
supplied  under  writs  of  election,  issued  by  the  executive  of  such 
State.  In  all  this,  there  is  not  one  feature  of  nationality.  The 
whole  arrangement  has  reference  to  the  States  as  such,  and  is  car- 
ried into  effect  solely  by  their  authority.  The  federal  government 
has  no  agency  in  the  choice  of  representatives,  except  only  that 
it  may  prescribe  the  ''  times,  places  and  manner,  of  holding 
elections."  It  can  neither  prescribe  the  qualifications  of  the 
electors,  nor  impose  any  penalty  upon  them,  for  refusing  to 
elect.  The  States  alone  can  do  these  things;  and,  of  course, 
the  very  existence  of  the  house  of  representatives  depends,  as 
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much  as  does  that  of  the  senate,  upon  the  action  of  the  States. 
A  State  may  withdraw  its  representation  altogether,  and  con- 
gress has  no  power  to  prevent  it,  nor  to  supply  the  vacancy  thus 
created.  If  the  house  of  representatives  were  national,  in  any 
practical  sense  of  the  "^term,  the  ''nation"  would  have  p^-on 
authority  to  provide  for  the  appointment  of  its  members,  L  J 
to  prescribe  the  qualifications  of  voters,  and  to  enforce  the 
performance  of  that  duty.  All  these  things  the  State  legisla- 
tures can  do,  within  their  respective  States,  and  it  is  obvious 
that  they  are  strictly  national.  In  order  to  make  the  house  of 
representatives  equally  so,  the  people  of  the  United  States  must 
be  so  consolidated  that  the  federal  government  may  distribute 
them,  without  regard  to  State  boundaries,  into  numbers  accord- 
ing to  the  prescribed  ratio;  so  that  all  the  people  may  be  re- 
presented, and  no  unrepresented  surplus  be  left  in  any  State. 
If  these  things  could  be  done  under  the  Federal  Constitution,  , 
there  would  then  be  a  strict  analogy  between  the  popular 
branches  of  the  federal  and  State  legislatures,  and  the  former 
might,  with  propriety,  be  considered  ''national."  But  it  is 
difficult  to  imagine  a  national  legislature  which  does  not  exist 
under  the  authority  of  the  nation,  and  over  the  very  appoint- 
ment of  which  the  nation,  as  such,  can  exert  no  effective 
control. 

There  are  only  two  reasons  which  I  have  ever  heard  assigned 
for  the  opinion  that  the  house  of  representatives  is  national,  and 
not  federative.  The  first  is,  that  its  measures  are  carried  by 
the  votes  of  a  majority  of  the  whole  number^  and  not  by  those 
of  a  majority  of  the  States.  It  would  be  easy  to  demonstrate 
that  this  fact  does  not  warrant  such  a  conclusion ;  but  all  rea- 
soning is  unnecessary,  since  the  conclusion  is  disproved  by  the 
example  of  the  other  branch  of  the  federal  legislature.  The 
senate,  which  is  strictly  federative,  votes  in  the  same  way.  The 
argument,  therefore,  proves  nothing,  because  it  proves  too 
much. 

The  second  argument  is,  that  the  States  are  not  equally 
represented,  but  each  one  has  a  representation  proportioned  to 
its  population.  There  is  no  reason,  apparent  to  me,  why  a 
league  may  not  be  formed  among  independent  sovereignties, 
giving  to  each  an  influence  in  the  management  of  their  com- 
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men  concerns,  proportioned  to  its  strength,  its  wealth,  or  the 
interest  which  it  has  at  stake.  This  is  but  simple  justice,  and 
the  rule  ought  to  prevail  in  all  cases,  except  where  higher  con- 
siderations disallow  it.  History  abounds  with  examples  of 
such  confederations,  one  of  which  I  will  cite.  The  States 
General  of  the  United  Provinces  were  strictly  a  federal  body. 
The  council  of  state  had  almost  exclusively  the  management 
and  control  of  all  their  military  and  financial  concerns ;  and  in 
that  body,  Holland  and  some  other  provinces  had  three  votes 
each,  whilst  some  had  two,  and  others  only  one  vote  each.  Yet 
it^never  was  supposed  that  for  this  reason  the  United  Provinces 
were  a  consolidated  nation,  A  sin2:le  example  *of  this 
L  J  sort  affords  a  full  illustration  of  the  subject,  and  renders 
all  farther  argument  superfluous. 

It  is  not,  however,  from  the  apportionment  of  its  powers,  nor 
from  the  modes  in  which  those  powers  are  exercised,  that  we 
can  determine  the  true  character  of  a  legislative  body,  in  the 
particular  now  under  consideration.  The  true  rule  of  decision 
is  found  in  the  manner  in  which  the  body  is  constituted,  and 
that,  we  have  already  seen,  is,  in  the  case  before  us,  federative, 
and  not  national. 

We  may  safely  admit,  however,  that  the  house  of  representa- 
tives is  not  federative,  and  yet  contend,  with  perfect  security, 
that  the  legislative  department  is  so.  Congress  consists  of  the 
house  of  representatives  and  senate.  Neither  is  a  complete 
legislature,  in  itself,  and  neither  can  pass  any  law  without  the 
concurrence  of  the  other.  And,  as  the  senate  is  the  peculiar 
representative  of  -the  States,  no  act  of  legislation  whatever  can 
be  performed,  without  the  consent  of  the  States.  They  hold, 
therefore,  a  complete  check  and  control  over  the  powers  of  the 
people  in  this  respect,  even  admitting  that  those  powers  are 
truly  and  strictly  represented  in  the  other  branch.  It  is  true 
that  the  check  is  mutual;  but  if  the  legislative  department 
were  national,  there  would  be  no  federative  feature  in  it.  It 
cannnot  be  replied,  Avith  equal  propriety,  that,  if  it  were  fede- 
rative, there  would  be  no  national  feature  in  it.  The  question 
is,  whether  or  not  the  States  have  preserved  their  distinct  sove- 
reign characters,  in  this  feature  of  the  Constitution.  If  they 
have  done  so,  in  any  part  of  it,  the  whole  must  be  considered 
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federative  ;  because  national  legislation  implies  a  unity ^  wliicli 
is  absolutely  inconsistent  Avitli  all  idea  of  a  confederation ; 
whereas,  there  is  nothing  to  prevent  the  members  of  a  confed- 
eration from  exerting  their  several  powers,  in  any  form  of  joint 
action  which  may  seem  to  them  proper. 

But  there  is  one  other  provision  of  the  Constitution  which 
appears  to  me  to  be  altogether  decisive  upon  this  point.  Each 
State,  whatever  be  its  population,  is  entitled  to  at  least  one 
representative.  It  may  so  happen  that  the  unrepresented 
surplus,  in  some  one  State,  may  be  greater  than  the  whole  popu- 
lation of  some  other  State ;  and  yet  such  latter  State  would  be 
entitled  to  a  representative.  Upon  what  principle  is  this  ? 
Surely,  if  the  house  of  representatives  were  national,  some- 
thing like  equality  would  be  found  in  the  constitution  of  it. 
Large  surpluses  would  not  be  arbitrarily  rejected  in  some 
places,  and  smaller  numbers,  not  equal  to  the  general  ratio,  be 
represented  in  others.  There  can  be  but  one  reason  for  this : 
As  the  Constitution  was  made  by  the  States,  the  true  principles 
of  the  confederation  could  "^not  be  preserved,  without  p^.,^-, 
giving  to  each  party  to  the  compact  a  place  and  influ-  '-  ^ 
ence  in  each  branch  of  the  common  legislature.  This  was  due 
to  their  perfect  equality  as  sovereign  States. 

The  Executive. — In  the  election  of  the  president  and  vice 
president,  the  exclusive  agency  of  the  States,  as  such,  is  pre- 
served with  equal  distinctness.  These  officers  are  chosen  by 
electors,  who  are  themselves  chosen  by  the  people  of  each 
State,  acting  by  and  for  itself,  and  in  such  mode  as  itself  may 
prescribe.  The  number  of  electors  to  which  each  State  is 
entitled  is  equal  to  the  whole  number  of  its  representatives  and 
senators.  This  provision  is  even  more  federative  than  that 
which  apportions  representation  in  the  house  of  representa- 
tives; because  it  adds  two  to  the  electors  of  each  State,  and,  so 
far,  places  them  upon  an  equality,  whatever  be  their  compara- 
tive population.  The  people  of  each  State  Yote  within  the 
State,  and  not  elsewhere ;  and  for  their  own  electors,  and  for 
no  others.  Each  State  prescribes  the  qualifications  of  its  ovm 
electors,  and  can  alone  compel  them  to  vote.  The  electors, 
when  chosen,  give  their  votes  within  their  respective  States, 


75  TEUE  NATUEE  AND  CHARACTER  OF 

and  at  such  times  and  places  as  the  States  may  respectively 
prescribe. 

There  is  not  the  least  trace  of  national  agency,  in  any  part 
of  this  proceeding.     The  federal  government  can  exercise  no 
rightful  power  in  the    choice    of  its   own   executive.     ^' The 
people  of  the  United  States  "  are  equally  unseen  in  that  impor- 
tant measure.     Neither  a   majority,  nor   the  "whole' of  them 
together,  can  choose  a  president,  except  in  their  character  of 
citizens  of  the  several  States.    Nay,  a  president  may  be  consti-: 
tutionally  elected,  ivitTi  a  decided  majority  of  thepeoiole  against 
Mm,     For  example,  New  York  has  forty-two  votes,  Pennsylva- 
nia  thirty,    Virginia   twenty-three,    Ohio   twenty-one.   North 
Carolina  fifteen,  Kentucky  fourteen,  and  South  Carolina  fif- 
teen.    These  seven  States  can  give  a  majority  of  all  the  votes, 
and  each  may  elect  its  own  electors  by  a  majority  of  only  one 
vote.     If  we  add  their  minorities  to  the  votes   of  the   other 
States,  (supposing  those  States  to  be  unanimous  against  the 
candidate,)  we  may  have  a  president  constitutionally  elected, 
Avith  less  than  half — perhaps  with  little  more  than  a  fourth — of 
the  people  in  his  favor.     It  is  true  that  he  may  also  be  consti- 
tutionally elected,   with  the  majority  of  the  States^  as  such 
against  him,  as  the  above  example  shows ;  because  the  States 
may,  as  before  remarked,  properly  agree,  by  the  provisions  of 
their  compact,  that  they  shall  possess  influence,  in  this  respect, 
proportioned  to  their  population.     But  there  is  no  mode,  con- 
sistent with  the  true  principles  of  free,  representative  govern- 
ment, by  which  a  minority  of  those  to  Avhom  "^^en  masse^ 
L        J  the  elective  franchise  is  confided  can  countervail  the  con- 
current and  opposing  action  of  the  majority.     If  the  president 
could  be  chosen  by  the  people  of  ^'  the  United  States  "  in  the 
aggregate,  instead  of  by  the  States,  it  is  difficult  to  imagine  a 
case  in  which  a  majority  of  those  people,  concurring  in  the 
same  vote,  could  be  overbalanced  by  a  minority. 

All  doubt  upon  this  point,  however,  is  removed  by  another 
provision  of  the  Constitution  touching  this  subject.  If  no  can- 
didate should  receive  a  majority  of  votes  in  the  electoral  col- 
leges, the  house  of  representatives  elects  the  president,  from 
the  three  candidates  who  have  received  the  largest  electoral 
vote.     In  doing  this  two-thirds  of  the  States  must  be  present 


OUR  FEDERAL  GOVERNMENT.  76 

by  their  representatives,  or  one  of  them,  and  then  they  vote  by 
States^  all  the  members  from  each  State  giving  one  vote^  and  a 
onajority  of  all  the  States  being  necessary  to  a  choice.  This  is 
precisely  the  rule  -which  prevailed  in  the  ordinary  legislation  of 
that  body,  under  the  articles  of  confederation,  and  which 
proved  its  federative  character,  as  strongly  as  any  other  pro- 
vision of  those  articles.  Why,  then,  should  this  federative 
principle  be  preserved,  in  the  election  of  the  president  by  the 
house  of  representatives,  if  it  was  designed  to  abandon  it,  in 
the  election  of  the  same  officer  by  the  electoral  colleges  ?  No 
good  reason  for  it  has  yet  been  assigned,  so  far  as  I  am  informed. 
On  the  contrary,  there  is  every  just  reason  to  suppose,  that 
those  who  considered  the  principle  safe  and  necessary  in  one 
form  of  election,  would  adhere  to  it  as  equally  safe  and 
necessary  in  every  other,  with  respect  to  the  same  public  trust. 
And  this  is  still  farther  proved  by  the  provision  of  the  Consti- 
tution relating  to  the  election  of  the  vice  president.  In  case  of 
the  death  or  constitutional  disability  of  the  president,  every 
executive  trust  devolves  on  him;  and,  of  course,  the  same 
general  principle  should  be  applied,  in  the  election  of  both  of 
them.  This  is  done  in  express  terms,  so  far  as  the  action  of 
the  electoral  colleges  is  contemplated.  But  if  those  colleges 
should  fail  to  elect  a  vice  president,  that  trust  devolves  on  the 
senate,  who  are  to  choose  from  the  two  highest  candidates. 
Here  the  federative  principle  is  distinctly  seen ;  for  the  senate 
is  the  representative  of  the  States. 

This  view  of  the  subject  is  still  farther  confirmed  by  the 
clause  of  the  Constitution  relating  to  impeachments.  The 
power  to  try  the  president  is  vested  in  the  senate  alone,  that  is, 
in  the  reiDresentatives  of  the  States.  There  is  a  strict  fitness 
and  propriety  in  this  ;  for  those  only,  whose  officer  the  president 
is,  should  be  entrusted  with  the  power  to  remove  him. 

*It  is  believed  to  be  neither  a  forced  nor  an  unreason-  r^nn-i 
able  conclusion  from  all  this,  that  the  executive  depart- 
ment is,  in  its  structure,  strictly  federative. 

The  Judiciary, — The  judges  are  nominated  by  the  president, 
and  approved  by  the  senate.  Thus  the  nominations  are  made 
by  a  federative  officer,  and  the  approval  and  confirmation  of 
them  depend  on  those  who  are  the  exclusive  representatives  of 
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the  States.  This  agency  is  manifestly  federative,  and  ^'  the 
people  of  the  United  States"  cannot  mingle  in  it,  in  any  form 
whatever. 

As  the  Constitution  is  federative  in  the  structure  of  all  three 
of  its  great  departments,  it  is  equally  so  in  the  poiuer  of  amend- 
ment. 

Congress  maypropos<3  amendmr^^s,  '*^  whenever  two-thirds  of 
both  houses  shall  deem  it  necessar  This  secures  the  States 
against  any  action  upon  the  subJL  the  people  at  large.     In 

like  manner,  congress  may  caW  convention  for  proposing 
amendments,  "  on  the  applicatlo  of  the  legislatures  of  two- 
thirds  of  the  several  States.  I  is  remarkable  that,  whether 
congress  or  the  States  act  upon  t^'~^  subject,  the  mme  proportion 
is  required  ;  not  less  than  two-tb  is  of  either  being  authorized 
to  act.  From  this  it  is  not  unr  .sonable  to  conclude,  that  the 
convention  considered  that  the'  ame  power  would  act  in  both 
cases ;  to  wit,  the  power  of  the  States,  who  might  effect  their 
object  either  by  their  separate  action  as  States,  or  by  the  action 
of  congress,  their  common  federa'tive  agent ;  but,  whether  they 
adopted  the  one  mode  or  the  other,  not  less  than  tw^o-tliirds  of 
them  should  be  authorized  to    -^^^  efficiently. 

The  amendments  thus  propf  rrd^^  shall  be  valid  to  all  intents 
and  purposes,  as  part  of  this  institution,  when  ratified  hy  the 
legislatures  of  three-fourths  of  the  several  States,  or  hy  conven- 
tions in  three-fourths  thereof^,  tis  the  one  or  the  other  mode  of 
ratification  may  be  proposed^by  congress."  It  is  the  act  of 
adoption  or  ratification  alone  which  makes  a  constitution.  In 
the  case  before  us,  the  States  alone  can  perform  that  act.  The 
language  of  the  Constitution  admits  of  no  doubt,  and  gives  no 
pretext  for  double  construction.  It  is  not  the  people  of  the 
United  States  in  the  aggregate,  merely  acting  in  their  several 
States,  who  can  ratify  amendments.  Three-fourths  of  the  seve- 
ral States  can  alone  do  this.  The  idea  of  separate  and  inde- 
pendent political  corporations  could  not  be  more  distinctly  con- 
veyed, by  any  form  of  words.  If  the  people  of  the  United 
States,  as  one  people,  but  acting  in  their  several  States,  could 
ratify  amendments,  then  the  very  language  of  the  Constitution 
requires  that  three-fourths  of  them  shall  '''concur  therein. 
Is  it  not,  then,  truly  wonderful  that  no  mode  has  yet 
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been  prescribed  to  ascertain  whether  three-fourths  of  them  do 
concur  or  not  ?  By  what  power  can  the  necessary  arrangement 
upon  this  point  be  effected?  In  point  of  fact,  amendments 
have  abeady  been  made,  in  strict  conformity  with  this  provision 
of  the  Constitution.  We  ask  our  author,  whether  three-fourths 
of  the  people  of  the  United  States  concurred  in  those  amend- 
ments or  not ;  and  if  they  d'd,  whence  does  he  derive  the  proof 
of  it? 

If  our  author,  and  th  ;cians  of  his  school,  be  correct  in 

the  idea,  that  the  Constlv  on  was  formed  by  "  the  people  of 
the  United  States,"  and  noc  )j  the  States,  as  such,  this  clause 
relating  to  amendments  pres  .ts  a  singular  anomaly  in  politics. 
Their  idea  is,  that  the  Stat^^  sovereignties  were  merged,  to  a 
certain  extent,  in  that  act,  a  that  the  government  established 
was  emphatically  the  govern  ^ent  of  the  people  of  the  United 
States.  And  yet,  those  sai  .people  can  neither  alter  nor 
amend  that  government !  In  order  to  perform  this  essential 
function,  it  is  necessary  to  ca-Jl  again  into  life  and  action  those 
very  State  sovereignties  which  were  supposed  to  be  merged  and 
dead,  by  the  very  act  of  creating  the  instrument  which  they  are 
required  to  amend  !  To  alter  ^- \  amend  a  government  requires 
the  same  extent  of  power  wh  ,  \  is  required  to  form  one ;  for 
every  alteration  or  amendment,  ,,  as  to  so  much,  a  new  govern- 
ment. And,  of  all  political  actri.  the  formation  of  a  constitution 
of  government  is  that  which  admits  and  implies,  the  most  dis- 
tinctly and  to  the  fullest  extent,  the  existence  of  absolute, 
unqualified,  unconditional  and  unlimited  sovereignty.  So  long, 
therefore,  as  the  power  of  amending  the  Constitution  rests 
exclusively  with  the  States,  it  is  idle  to  contend  that  they  are 
less  sovereign  now  than  they  were  before  the  adoption  of  that 
instrument. 

The  idea  which  I  am  endeavoring  to  enforce,  of  the  federa- 
tive character  of  the  Constitution,  is  still  farther  confirmed  by 
that  clause  of  the  article  under  consideration,  which  provides 
that  no  amendment  shall  be  made  to  deprive  any  State  of  its 
equal  suffrage  in  the  senate,  without  its  own  consent.  So 
strongly  were  the  States  attached  to  that  perfect  equality  which 
their  perfect  sovereignty  implied,  and  so  jealous  were  they  of 
every  attack  upon  it,  that  they  guarded  it,  by  an  express  pro- 
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vision  of  the  Constitution,  against  the  possibility  of  overthrow. 
All  other  rights  they  confided  to  that  power  of  amendment 
which  they  reposed  in  three-fourths  of  all  the  States;  hut  this 
they  refused  to  entrust,  except  to  the  separate,  independent 
r:^nq-,  and  sovereign  "^will  of  each  State;  giving  to  each,  in  its 
own  case,  an  absolute  negative  upon  all  the  rest.''' 
The  object  of  the  preceding  pages  has  been  to  show  that  the 
Constitution  is  federative,  in  the  power  which  framed  it ;  fede- 
rative in  the  power  which  adopted  and  ratified  it ;  federative  in 
the  power  which  sustains  and  keeps  it  alive ;  federative  in  the 
power  by  which  alone  it  can  be  altered  or  amended;  and  fede- 
rative in  the  structure  of  all  its  departments.  In  what  respect, 
then,  can  it  justly  be  called  a  consolidated  or  national  govern- 
ment ?  Certainly,  the  mere  fact  that,  in  particular  cases,  it  is 
authorized  to  act  directly  on  the  people,  does  not  disprove  its 
federative  character,  since  that  very  sovereignty  in  the  States, 
which  a  confederation  implies,  includes  within  it  the  right  of 
the  State  to  subject  its  own  citizens  to  the  action  of  the  com- 
mon authoritj'  of  the  confederated  States,  in  any  form  which 
may  seem  proper  to  itself.  Neither  is  our  Constitution  to  be 
deemed  the  less  federative,  because  it  was  the  object  of  those 
who  formed  it  to  establish  "a  government,"  and  one  effective 
for  all  the  legitimate  purposes  of  government.  Much  emphasis 
has  been  laid  upon  this  word,  and  it  has  even  been  thought,  by 
one  distinguished  statesman  of  Judge  Story's  school,  that  ours 
is  ''  a  government  proper,''  ^Yh.iGh.  I  presume  implies  that  it  is  a 
government  in  a  peculiarly  emphatic  sense.  ^  I  confess  that  I 
do  not  very  clearly  discern  the  difference  between  a  government 
and  a  government  proper.  Nothing  is  a  government  which  is 
not  properly  so ;  and  whatever  is  properly  a  government,  is  a 
government  proper.  But  whether  ours  is  a  ^'government  pro- 
per," or  only  a  simple  government,  does  not  prove  that  it  is  not 
a  confederation,  unless  it  be  true  that  a  confederation  cannot 
be  a  government.     For  myself,  I  am  unable  to  discover  why 

*  So  absolutely  is  the  federal  government  dependent  on  the  States  for  its 
existence  at  all  times,  that  it  may  be  absolutely  dissolved,  without  the  least 
violence,  by  the  simple  refusal  of  a  part  of  the  States  to  act.  If,  for  example, 
a  few  States,  having  a  majority  of  electoral  votes,  should  refuse  to  appoint 
electors  of  president  and  vice  president,  there  would  be  no  constitutional  exe- 
cutive, and  the  whole  machinery  of  the  government  would  stop. 
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States,  absolutely  sovereign,  may  not  create  for  themselves,  by 
compact,  a  common  government,  with  powers  as  extensive  and 
supreme  as  any  sovereign  people  can  confer  on  a  government 
established  by  themselves.  In  what  other  particular  ours  is  a 
consolidated  or  national  government,  I  leave  it  to  the  advocates 
of  that  doctrine  to  show. 

"We  come  now  to  a  more  particular  and  detailed  examination 
of  the  question,  ^'  Who  is  the  final  judge  or  interpreter  in  con- 
stitutional '''controversies?"  The  fourth  chapter  of  this  r^gA-i 
division  of  the  author's  work  is  devoted  to  this  enquiry ; 
and  the  elaborate  examination  which  he  has  given  to  the  sub- 
ject, shows  that  he  attached  a  just  importance  to  it.  The  con- 
clusion, however,  to  which  he  has  arrived,  leaves  still  unsettled 
the  most  difficult  and  contested  propositions  which  belong  to 
this  part  of  the  Constitution.  His  conclusion  is,  that,  '^  in  all 
questions  of  a  judicial  nature,"  the  supreme  court  of  the  United 
States  is  the  final  umpire;  and  that  the  States ,  as  well  as  indi- 
viduals, are  absolutely  bound  by  its  decisions.  His  reasoning 
upon  this  part  of  the  subject  is  not  new,  and  does  not  strike  me 
as  being  particularly  forcible.  Without  deeming  it  necessary 
to  follow  him  in  the  precise  order  of  his  argument,  I  shall  en- 
deavor to  meet  it  in  all  its  parts,  in  the  progress  of  this  exami- 
nation. Its  general  outline  is  this :  It  is  within  the  proper 
function  of  the  judiciary  to  interpret  the  laws  ;  the  Constitution 
is  the  supreme  law,  and  therefore  it  is  within  the  proper  func- 
tion of  the  judiciary  to  interpret  the  Constitution ;  of  course, 
it  is  the  province  of  the  federal  judiciary  to  interpret  the  Fede- 
ral Constitution.  And  as  that  Constitution,  and  all  laws  made 
in  pursuance  thereof,  are  the  supreme  law  of  the  land,  anything 
in  the  laws  or  constitution  of  any  State  to  the  contrary  not- 
withstanding, therefore,  the  interpretations  of  that  Constitu- 
tion, as  given  by  the  supreme  court,  are  obligatory,  final  and 
conclusive,  upon  the  people  and  the  States. 

Before  we  enter  upon  this  investigation,  it  is  proper  to  place 
the  proposition  to  be  discussed  in  terms  somewhat  more  definite 
and  precise  than  those  which  the  author  has  employed.  What, 
then,  is  meant  by  *^' final  judge  and  interpreter?"  In  the  ordi- 
nary acceptation  of  these  terms,  we  should  understand  by  them 
a  tribimal  having  lawful  cognizance  of  a  subject,   and  from 
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whose  decisions  there  is  no  appeal.  In  this  view  of  the  ques- 
tion there  can  be  no  difficulty  in  admitting  that  the  decisions  of 
the  supreme  court  are  final  and  conclusive.  Whatever  comes 
within  the  legitimate  cognizance  of  that  tribunal,  it  has  a  right 
to  decide,  whether  it  be  a  question  of  the  law,  or  of  the  Con- 
stitution ;  and  no  other  tribunal  can  reverse  its  decision.  The 
Constitution,  which  creates  the  supreme  court,  creates  no  other 
court  of  superior  or  appellate  jurisdiction  to  it;  and,  conse- 
quently, its  decisions  are  strictly  ^^  final.''  There  is  no  power 
in  the  same  government  to  which  that  court  belongs^  to  reverse 
or  control  it,  nor  are  there  any  means  therein  of  resisting  its 
authority.  So  far,  therefore,  as  the  Federal  Constitution  has 
provided  for  the  subject  at  all,  the  supreme  court  is,  beyond 
question,  the  final  judge  or  arbiter ;  and  this,  too,  whether  the 
jurisdiction  which  it  exercises  be  legitimate  or  usurped, 
r^i^ftll  '^The  terms  ^^constitutional  controversies"  are  still 
more  indefinite.  Every  controversy  which  is  submitted 
to  the  decision  of  a  judicial  tribunal,  whether  State  or  Federal, 
necessarily  involves  the  constitutionality  of  the  law  under  which 
it  arises.  If  the  law  be  not  constitutional,  the  court  cannot  en- 
force it,  and,  of  course,  the  question  whether  it  be  constitutional 
or  not,  necessarily  arises  in  every  case  to  which  the  court  is 
asked  to  apply  it.  The  very  act  of  enforcing  a  law  presupposes 
that  its  constitutionality  has  been  determined.  In  this  sense, 
every  court,  whether  State  or  federal,  is  the  ^' judge  or  arbiter 
of  constitutional  controversies,"  arising  in  causes  before  it ;  and 
if  there  be  no  appeal  from  its  decision,  it  is  the  ^^ final"  judge 
or  arbiter,  in  the  sense  already  expressed. 

Let  us  now  enquire  what  ^^constitutional  controversies"  the 
federal  courts  have  authority  to  decide,  and  how  far  its  decisions 
are  final  and  conclusive  against  all  the  world. 

The  third  article  of  the  Constitution  provides  that  "  The  ju- 
dicial powers  shall  extend  to  all  cases  in  law  and  equity,  arising 
under  this  Constitution,  the  laws  of  the  United  States,  and  the 
treaties  made,  or  which  shall  be  made,  under  their  authority  ;  to 
all  cases  affecting  ambassadors,  other  public  ministers  and  con- 
suls ;  to  all  cases  of  admiralty  and  maritime  jurisdiction  ;  to 
controversies  to  which  the  United  States  shall  be  a  party ;  to 
controversies  between  two  or  more  States ;  between  a  State  and 
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citizens  of  another  State ;  between  citizens  of  different  States ; 
between  citizens  of  the  same  State,  claiming  hmcls,  under  grants 
of  different  States;  and  between  a  State  and  the  citizens  thereof^ 
and  foreign  States,  citizens  or  subjects." 

The  eleventh  amendment  provides  that  ''The  judicial  power 
of  the  United  States  shall  not  be  construed  to  extend  to  any 
suit  in  law  or  equity,  commenced  or  prosecuted  against  one  of 
the  United  States,  by  citizens  of  another  State,  or  by  citizens 
or  subjects  of  any  foreign  State." 

It  will  be  conceded  on  all  hands  that  the  federal  courts  have 
no  jurisdiction  except  what  is  here  conferred.  The  judiciary^ 
as  a  part  of  the  federal  government,  derives  its  powers  only 
from  the  Constitution  which  creates  that  government.  The  term 
"  cases"  implies  that  the  subject  matter  shall  be  proper  for  ju- 
dicial decision  ;  and  the  farties  between  whom  alone  jurisdiction 
can  be  entertained,  are  specifically  enumerated.  Eeyond  these 
''cases"  and  these  j)arties  they  have  no  jurisdiction. 

There  is  no  part  of  the  Constitution  in  w^hich  the  framers  of 
it  have  displayed  a  more  jealous  care  of  the  rights  of  the  States^ 
than  in  the  "^limitations  of  the  judicial  power.  It  is  re-  r^..Qoi 
markable  that  no  power  is  conferred  except  what  is  ab- 
solutely necessary  to  carry  into  effect  the  general  design,  and 
accomplish  the  general  object  of  the  States,  as  independent^ 
confederated  States.  The  federal  tribunals  cannot  take  cogni- 
zance of  any  case  whatever  in  which  all  the  States  have  not  an 
equal  and  common  interest  that  a  just  and  impartial  decision 
shall  be  had.  A  brief  analysis  of  the  provisions  of  the  Con- 
stitution, will  make  this  sufficiently  clear. 

Cases  "  arising  under  the  Constitution"  are  those  in  which 
some  right  or  privilege  is  denied,  which  the  Constitution  con- 
fers, or  something  is  done,  which  the  Constitution  prohibits,  as 
expressed  in  the  Constitution  itself.  Those  which  arise  "under 
the  laws  of  the  United  States"  are  such  as  involve  rights  or  du- 
ties, which  result  from  the  legislation  of  congress.  Cases  of 
these  kinds  are  simply  the  carrying  out  of  the  compact  or  agree- 
ment made  between  the  States,  by  the  Constitution  itself,  and, 
of  course,  all  the  States  are  alike  interested  in  them.  For  this 
reason  alone,  if  there  w^ere  no  other,  they  ought  to  be  entrusted 
to  the  common  tribunals  of  all  the   States.     There  is  another 
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reason,  however,  equally  conclusive.  The  judicial  should  al- 
ways be  at  least  co-extensive  with  the  legislative  power ;  for  it 
would  be  a  strange  anomaly,  and  could  produce  nothing  but  dis- 
order and  confusion,  to  confer  on  a  government  the  power  to 
make  a  law,  without  conferring,  at  the  same  time,  the  right  to 
interpret,  and  the  power  to  enforce  it. 

Cases  arising  under  treaties,  made  under  the  authority  of  the 
United  States,  and  those  '^  affecting  ambassadors  and  other 
public  ministers  and  consuls,"  could  not  properly  be  entrusted 
to  any  other  than  the  federal  tribunals.  Treaties  are  made 
under  the  common  authority  of  all  the  States,  and  all,  alike, 
are  bound  for  the  faithful  observance  of  them.  Ambassadors 
and  other  public  ministers  and  consuls  are  received  under  the 
common  authority  of  all  the  States,  and  their  duties  relate  only 
to  matters  involving  alike  the  interests  of  all.  The  peace  of 
the  country,  and  the  harmony  of  its  relations  with  foreign  j)ow- 
ers,  depend,  in  a  peculiar  degree,  on  the  good  faith  with  which 
its  duties  in  reference  to  these  subjects  are  discharged.  Hence 
it  would  be  unsafe  to  entrust  them  to  any  other  than  their  own 
control ;  and  even  if  this  were  not  so,  it  would  be  altogether  in- 
congruous to  appeal  to  a  State  tribunal,  to  enforce  the  rights, 
the  obligations  or  the  duties  of  the  United  States.  For  like 
reasons,  cases  of  admiralty  and  maritime  jurisdiction  are  pro- 
perly entrusted  to  the  federal  tribunals. 

Controversies  to  which  the  United  States  shall  be  a  party 
should,  ^upon  general  principles,  belong  only  to  her  own 
L  J  courts.  There  would  be  neither  propriety  nor  justice  in 
permitting  any  one  State  to  decide  a  case  in  w^hich  all  the 
States  are  parties.  In  like  manner  those  between  two  or  more 
States — between  a  State  and  citizens  of  another  State,  where 
the  State  is  plaintiff — (it  cannot  he  sued) — and  between  citizens 
of  different  States,  could  not  be  entrusted  to  the  tribunals  of 
any  particular  State  interested,  or  whose  citizens  are  interested 
therein,  without  danger  of  injustice  and  partiality.  Jurisdiction 
is  given  to  the  federal  courts,  in  these  cases,  simply  because 
they  are  equally  interested  for  all  the  parties,  are  the  common 
courts  of  all  the  parties,  and  therefore  are  presumed  to  form  the 
only  fair  and  impartial  tribunal  between  them.  The  same 
reasoning  applies  to  cases  between  citizens  of  the  same  State^ 
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claiming  lands  under  grants  of  different  States.  Cases  of  this 
sort  involve  questions  of  the  sovereign  power  of  the  States,  and 
could  not,  with  any  show  of  propriety,  be  entrusted  to  the  de- 
cision of  either  of  them,  interested  as  it  would  be  to  sustain  its 
own  acts,  against  those  of  the  sister  State.  The  jurisdiction  in 
this  case  is  given  upon  the  same  principles  which  give  it  in  cases 
between  two  or  more  States. 

Controversies  between  a  State  or  the  citizens  thereof,  and 
foreign  States,  citizens  or  subjects,  depend  on  a  different  princi- 
ple, but  one  equally  affecting  the  common  rights  and  interests 
of  all  the  States.  A  foreign  State  cannot,  of  course,  be  sued ; 
she  can  appear  in  our  courts  only  as  plaintiff.  Yet,  in  whatever 
form  such  controversies,  or  those  affecting  the  citizens  of  a 
foreign  State,  may  arise,  all  the  States  have  a  deep  interest  that 
an  impartial  tribunal,  satisfactory  to  the  foreign  party,  should 
be  provided.  The  denial  of  justice  is  a  legitimate,  and  not  an 
unfruitful  cause  of  war.  As  no  State  can  be  involved  in  war 
without  involving  all  the  rest,  they  all  have  a  common  interest 
to  withdraw  from  the  State  tribunals  a  jurisdiction  which  may 
bring  them  within  the  danger  of  that  result.  All  the  States 
are  alike  bound  to  render  justice  to  foreign  States  and  their 
people ;  and  this  common  responsibility  gives  them  a  right  to 
demand  that  every  question  involving  it  shall  be  decided  by 
their  common  judicatory. 

This  brief  review  of  the  judicial  power  of  the  United  States, 
as  given  in  the  Constitution,  is  not  offered  as  a  full  analysis  of 
the  subject;  for  the  question  before  us  does  not  render  any 
such  analysis  necessary.  My  design  has  been  only  to  show  with 
what  extreme  reserve  judicial  power  has  been  conferred,  and 
with  what  caution  it  has  been  restricted  to  those  cases,  only, 
which  the  new  relation  between  the  States,  established  by  the 
Constitution,  rendered  absolutely  '''necessary.  In  all  p^g. -, 
the  cases  above  supposed,  the  jurisdiction  of  the  federal  L  J 
courts  is  clear  and  undoubted ;  and  as  the  States  have,  in  the 
frame  of  the  Constitution,  agreed  to  submit  to  the  exercise  of 
this  jurisdiction,  they  are  bound  to  do  so,  and  to  compel  their 
people  to  like  submission.  But  it  is  to  be  remarked,  that  they 
are  bound  only  hy  their  agreement,  and  not  heyond  it.  They 
are  under  no  obligation  to  submit  to  the  decisions  of  the  supreme 
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court,  on  subject  matter  not  properly  cognizable  before  it,  nor 
to  those  between  parties  not  responsible  to  its  jurisdiction. 
Who,  then,  is  to  decide  this  point  ?  Shall  the  supreme  court 
decide  it  for  itself,  and  against  all  the  world  ?  It  is  admitted 
that  every  court  must  necessarily  determine  every  question  of 
jurisdiction  which  arises  before  it,  and,  so  far,  it  must  of  course 
be  the  judge  of  its  own  powers.  If  it  be  a  court  of  the  last  re- 
sort, its  decision  is  necessarily  final,  so  far  as  those  authorities 
are  concerned,  which  belong  to  the  same  system  of  government 
with  itself.  There  is,  in  fact,  no  absolute  and  certain  limita- 
tion, in  any  constitutional  government,  to  the  powers  of  its  own 
judiciary;  for,  as  those  powers  are  derived  from  the  Constitu- 
tion, and  as  the  judges  are  the  interpreters  of  the  Constitution, 
there  is  nothing  to  prevent  them  from  interpreting  in  favor  of 
any  power  which  they  may  claim.  The  supreme  court,  there- 
fore, ma^  assume  jurisdiction  over  subjects  and  between  parties, 
not  allowed  by  the  constitution,  and  there  is  no  power  in  the 
federal  government  to  gainsay  it.  Even  the  impeachment  and 
removal  of  the  judges,  for  ignorance  or  corruption,  would  not 
invalidate  their  decisions  already  pronounced.  Is  there,  then, 
no  redress  ?  The  Constitution  itself  will  answer  this  question, 
in  the  most  satisfactory  manner. 

The  tenth  article  of  the  amendments  of  the  Constitution  pro- 
vides that  ''The  powers  not  delegated  to  the  United  States  by 
the  Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved 
to  the  States  respectively,  or  to  the  people."  The  powers  thus 
reserved,  are  not  only  reserved  against  the  federal  government 
in  whole,  but  against  each  and  every  department  thereof.  The 
judiciary  is  no  more  excepted  out  of  the  reservation  than  is  the 
legislature  or  the  executive.  Of  what  nature,  then,  are  those 
reserved  powers  ?  Not  the  powers,  if  any  such  there  be,  which 
are  possessed  by  all  the  States  together,  for  the  reservation  is 
to  ''the  States  respectively ;''  that  is,  to  each  State  separately 
and  distinctly.  Now  we  can  form  no  idea  of  any  power  pos- 
sessed by  a  St-^te  as  such,  and  independent  of  every  other  State, 
which  is  not,  in  its  nature,  a  sovereign  power.  Every  power  so 
reserved,  therefore,  must  be  of  such  a  character  that  each  State 
may  "^exercise  it,  without  the  least  reference  or  responsi- 
L        ^  bility  to  any  other  State  whatever. 
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We  have  already  seen  that  the  Constitution  of  the  United 
States  was  formed  by  the  States  as  sucli^  and  the  reservation 
above  quoted  is  an  admission  that,  in  performing  that  work, 
they  acted  as  independent  and  sovereign  States.  It  is  incident 
to  every  sovereignty  to  be  alone  the  judge  of  its  own  compacts 
and  agreements.  No  other  State  or  assemblage  of  States  has 
the  least  right  to  interfere  with  it,  in  this  respect,  and  cannot 
do  so  without  impairing  its  sovereignty.  The  Constitution  of 
the  United  States  is  but  the  agreement  which  each  State  has 
made,  with  each  and  all  the  other  States,  and  is  not  distin- 
guishable, in  the  principle  we  are  examining,  from  any  other  agree- 
ment between  sovereign  States.  Each  State,  therefore,  has  aright 
to  interpret  that  agreement  for  itself,  unless  it  has  clearly  waived 
that  right  in  favor  of  another  power.  That  the  right  is  not 
waived  in  the  case  under  consideration,  is  apparent  from  the 
fact  already  stated,  that  if  the  judiciary  be  the  sole  judges  of 
the  extent  of  their  own  powers,  their  powers  are  universal,  and 
the  enumeration  in  the  Constitution  is  idle  and  useless.  But  it 
is  still  farther  apparent  from  the  following  view. 

The  Federal  Government  is  the  creature  of  the  States.  It  is 
not  a  party  to  the  Constitution,  but  the  result  of  it — the  creation 
of  that  agreement  which  was  made  by  the  States  as  parties.  It 
is  a  mere  agent,  entrusted  with  limited  powers  for  certain  spe- 
cific objects;  which  powers  and  objects  are  enumerated  in  the 
Constitution.  Shall  the  agent  be  permitted  to  judge  of  the  ex- 
tent of  his  own  powers,  without  reference  to  his  constituent? 
To  a  certain  extent  he  is  compelled  to  do  this,  in  the  very  act 
of  exercising  them,  but  this  is  always  in  subordination  to  the 
authority  by  whom  his  powers  were  conferred.  If  this  were  not 
so,  the  result  would  be,  that  the  agent  would  possess  every  power 
which  the  constituent  could  confer,  notwithstanding  the  plainest 
and  most  express  terms  of  the  grant.  This  would  be  against  all 
principle  and  all  reason.  If  such  a  rule  should  prevail  in  re- 
gard to  government,  a  written  constitution  would  be  the  idlest 
thing  imaginable.  It  would  afford  no  barrier  against  the  usur- 
pations of  the  government,  and  no  security  for  the  rights  and 
liberties  of  the  people.  If  then  the  federal  government  has  no 
authority  to  judge,  in  the  last  resort,  of  the  extent  of  its  own 
powers,  with  what  propriety  can  it  be  said  that  a  single  depart- 


85  TRUE  NATURE  AND  CHARACTER  OE 

ment  of  that  government  may  do  so  ?  Nay,  it  is  said  that  this 
department  may  not  only  judge  for  itself,  but  for  the  other  de- 
partments also.  This  is  an  absurdity  as  pernicious  as  it  is 
"^ gross  and  palpable.  If  the  judiciary  may  determine  the 
L  J  powers  of  the  federal  government,  it  may  pronounce  them 
either  less  or  more  than  they  really  are.  That  government  at  least 
would  have  no  right  to  complain  of  the  decisions  of  an  umpire 
AYhich  it  had  chosen  for  itself,  and  endeavored  to  force  upon  the 
States  and  the  people.  Thus  a  single  department  might  deny  to 
both  the  others,  salutary  powers  which  they  really  possessed,  and 
which  the  public  interest  or  the  public  safety  might  require  them 
to  exercise ;  or  it  might  confer  on  them  powers  never  conceded, 
inconsistent  with  private  right,  and  dangerous  to  public  liberty. 
In  construing  the  powers  of  a  free  and  equal  government,  it 
is  enough  to  disprove  the  existence  of  any  rule,  to  show  that 
such  consequences  as  these  will  result  from  it.  Nothing  short 
of  the  plainest  and  most  unequivocal  language  should  reconcile 
us  to  the  adoption  of  such  a  rule.  No  such  language  can  be 
found  in  our  Constitution.  The  only  clause,  from  which  the 
rule  can  be  supposed  to  be  derived,  is  that  which  confers  juris- 
diction in  '^all  cases  arising  under  the  Constitution,  and  the 
laws  made  in  pursuance  thereof;  but  this  clause  is  clearly  not 
susceptible  of  any  such  construction.  Every  right  may  be  said 
to  be  a  constitutional  right,  because  no  right  exists  which  the 
Constitution  disallows ;  and  consequently  every  remedy  to  en- 
force those  rights  presents  ^^a  case  arising  under  the  Constitu- 
tion." But  a  construction  so  latitudinous  will  scarcely  be  con- 
tended for  by  any  one.  The  clause  under  consideration  gives 
jurisdiction  only  as  to  those  matters,  and  between  those  parties, 
enumerated  in  the  Constitution  itself.  Whenever  such  a  case 
arises,  the  federal  courts  have  cognizance  of  it;  but  the  right  to 
decide  a  case  arising  under  the  Constitution  does  not  necessarily 
imply  the  right  to  determine  in  the  last  resort  what  that  Con- 
stitution is.  If  the  federal  courts  should,  in  the  very  teeth  of 
the  eleventh  amendment,  take  jurisdiction  of  cases  '  commenced 
or  prosecuted  against  one  of  the  States  by  citizens  of  another 
State,"  the  decision  of  those  courts,  that  they  Aac?  jurisdiction, 
would  certainly  not  settle  the  Constitution  in  that  particular. 
The  State  would  be  under  no  obligation  to  submit  to  such  a  de- 


OUR   FEDERAL    GOVERNMENT.  86 

cision,  and  it  would  resist  it  by  virtue  of  its  sovereign  right  to 
decide  for  itself,  wliether  it  had  agreed  to  the  exercise  of  such  a 
jurisdiction  or  not. 

Considering  the  nature  of  our  system  of  government,  the 
States  ought  to  be,  and  I  presume  always  will  be,  extremely 
careful  not  to  interpose  their  sovereign  power  against  the  de- 
cisions of  the  supreme  court  in  any  case  where  that  court  clearly 
has  jurisdiction.     Of  this  character  are  the  cases  already  cited 
at  the  commencement   of  this  ^inquiry;  such,  for  ex- 
ample, as  those  between  two  States,  those  affecting  for-  *-        J 
eign  ministers,  those  of  admiralty  and  maritime  jurisdiction, 
&c.     As  to  all  these  subjects  the  jurisdiction  is  clear,  and  no 
State  can  have  any  interest  to  dispute  it.     The  decisions  of  the 
supreme  court,  therefore,   ought  to  be   considered  as  final  and 
conclusive,  and  it  would  be  a  breach  of  the  contract  on  the  part 
of  any  State  to  refuse  submission  to  them.      There  are,  how- 
ever, many  cases  involving  questions  of  the  powers  of  govern- 
ment. State  and  federal,  Avhich  cannot  assume  a  proper  form  for 
judicial  investigation.     Most  questions  of  mere  political  power, 
are  of  this  sort;  and  such  are  all  questions  between  a  State  and 
the  United  States.     As  to  these,  the   Constitution  confers  no 
jurisdiction  on  the  federal  courts,  and,  of  course,  it  provides  no 
common  umpire  to  whose  decision  they  can  be  referred.     In 
such  cases,  therefore,  the  State  must  of  necessity  decide  for  it- 
self.    But  there  are  also  cases  between  citizen  and  citizen, 
arising  under  the  law^s  of  the  United  States,  and  between  the 
United  States  and  the  citizen,  arising  in  the  same  way.     So  far 
as  the  federal  tribunals  have  cognizance  of  such  cases,  their  de- 
cisions are  final.     If  the  constitutionality  of  the   law  under 
which  the  case  arises,  should  come  into  question,  the  court  has 
authority  to  decide  it,  and  there  is  no  relief  for  the  parties,  in 
any  other  judicial  proceeding.     If  the  decision,  in  a  controversy 
between  the  United  States  and  a  citizen,  should  be  against  the 
United  States,  it  is,  of  course,  final  and  conclusive.     If  the  de- 
cision should  be  against  the  citizen,  his  only  relief  is  by  an  ap- 
peal to  his  own  State.     He  is  under  no  obligation  to  submit  to 
federal  decisions  at  all,  except  so  far  only  as  his  own  State  has 
commanded  him  to  do  so ;  and  he  has,  therefore,  a  perfect  right 
to  ask  his  State  whether  her  commands  extend  to  the  particular 
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case  or  not.  He  does  not  ask  whether  the  federal  court  has 
interpreted  the  law  correctly  or  not,  but  whether  or  not  she 
ever  consented  that  congress  should  pass  the  law.  If  congress 
had  such  power,  he  has  no  relief,  for  the  decision  of  the  highest 
federal  court  is  final ;  if  congress  had  not  such  power,  then  he 
is  oppressed  by  the  action  of  a  usurped  authority,  and  has  a 
right  to  look  to  his  own  State  for  redress.  His  State  may  in- 
terpose in  his  favor  or  not,  as  she  may  think  proper.  If  she 
does  not,  then  there  is  an  end  of  the  matter;  if  she  does,  then 
it  is  no  longer  a  judicial  question.  The  question  is  then  be- 
tween new  parties,  who  are  not  bound  by  the  former  decision  ; 
between  a  sovereign  State  and  its  own  agent ;  between  a  State 
and  the  United  States.  As  between  these  parties  the  federal 
tribunals  have  no  jurisdiction,  there  is  no  longer  a  com:^^n  um- 
pire to  whom  the  controversy  can  be  referred.  The  State  must 
of  "^necessity  judge  for  itself,  by  virtue  of  that  inherent, 
L  J  sovereign  power  and  authority,  which,  as  to  this  matter, 
it  has  never  surrendered  to  any  other  tribunal.  Its  decision, 
whatever  it  may  be,  is  binding  upon  itself  and  upon  its  own 
people,  and  no  farther. 

A  great  variety  of  cases  are  possible,  some  of  which  are  not 
unlikely  to  arise,  involving  the  true  construction  of  the  Federal 
Constitution,  but  which  could  not  possibly  be  presented  to  the 
courts,  in  a  form  proper  for  their  decision.  .  The  following  are 
examples. 

By  the  4th  section  of  the  4th  article  it  is  provided  that  ''Con- 
gress shall  guaranty  to  every  State  in  the  Union  a  republican 
form  of  government."  What  is  a  republican  form  of  govern- 
ment, and  how  shall  the  question  be  decided?  In  its  very  na- 
ture, it  is  a  political,  and  not  a  judicial  question,  and  it  is  not 
easy  to  imagine  by  what  contrivance  it  could  be  brought  before 
a  court.  Suppose  a  State  should  adopt  a  constitution  not  republi- 
can, in  the  opinion  of  congress ;  what  course  would  be  pursued  ? 
Congress  might,  by  resolution,  determine  that  the  Constitution  was 
not  republican,  and  direct  the  State  to  form  a  new  one.  And  sup- 
pose that  the  State  should  refuse  to  do  so,  on  the  ground  that  it  had 
already  complied  with  the  requisitions  of  the  Federal  Constitu- 
tion in  that  respect  ?  Could  congress  direct  an  issue  to  try  the 
question  at  the  bar  of  the  supreme  court  ?     This  would,  indeed, 
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be  an  odd  way  of  settling  the  rights  of  nations,  and  determin- 
ing the  extent  of  their  powers!  Besides,  who  would  be  parties 
to  the  issue;  at  whose  suit  should  the  State  be  summoned  to 
appear  and  answer?  Not  at  that  of  the  United  States,  because 
a  State  cannot  be  sued  by  the  United  States,  in  a  federal  court; 
not  at  that  of  any  other  State,  nor  of  any  individual  citizen, 
because  they  are  not  concerned  in  the  question.  It  is  obvious 
that  the  case  does  not  present  proper  subject  matter  for  judicial 
investigation ;  and  even  if  it  did,  that  no  parties  could  be  found 
authorized  to  present  the  issue. 

Again,  congress  has  authority  "to  provide  for  organizing, 
arming  and  disciplining  the  militia,  and  for  governing  such  part 
of  them  as  may  be  employed  in  the  service  of  the  United 
States ;  reserving  to  the  States,  respectively,  the  appointment 
of  the  officers,  and  the  authority  of  training  the  militia  accord- 
ing to  the  discipline  prescribed  by  congress."  Suppose  that 
congress  should  usurp  the  right  to  appoint  the  militia  officers, 
or  the  State  should  insist  on  training  the  militia  in  their  own 
way,  and  not  "according  to  the  discipline  prescribed  by  con- 
gress." How  could  this  matter  be  brought  before  the  supreme 
court?  and  even  if  properly  brought  there,  how  could  its  sen- 
tence be  executed? 

"^ Again.  Suppose  that  congress  should  enact  that  all  r^^oQ  -i 
the  slaves  of  the  country  should  immediately  be  free. 
This  is  certainly  not  impossible^  and  I  fear  not  even  improhahUj 
although  it  would  be  the  grossest  and  most  palpable  violation  of 
the  constitutional  rights  of  the  slaveholder.  This  would  cer- 
tainly produce  the  most  direct  conflict  between  the  State  and 
Federal  governments.  It  would  involve  a  mere  question  of 
political  power — the  question  whether  the  act  of  congress  for- 
bidding slavery,  or  the  laws  and  constitution  of  the  "State  allow- 
ing it,  should  prevail.  And  yet  it  is  manifest  that  it  presents 
no  subject  matter  proper  for  judicial  decision,  and  that  the 
parties  to  it  could  not  be  convened  before  the  supreme  court. 

These  examples  are  sufficient  to  show  that  there  is  a  large 
class  of  ''  constitutional  controversies,"  which  could  not  possi- 
bly be  brought  under  the  cognizance  of  any  judicial  tribunal, 
and  still  less  under  that  of  the  federal  courts.  As  to  these 
cases,  therefore,  each  State  must  of  necessity,  for  the  reasons 
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already  stated,  be  its  own  ''final  judge  or  interpreter."  They 
involve  the  mere  question  of  political  power,  as  between  the 
State  and  federal  governments ;  and  the  fact,  that  they  are 
clearly  withheld  from  the  jurisdiction  of  the  supreme  court, 
goes  far  to  prove  that  the  States  in  framing  the  Constitution 
did  not  design  to  submit  to  that  court  any  question  of  the  like 
kind,  in  whatever  form  or  between  whatever  parties  it  might 
arise,  except  so  far  only  as  the  parties  themselves  were 
concerned. 

Our  author  himself  does  not  contend  that  the  supreme  court 
is  the  "final  judge  or  interpreter"  in  all  cases  whatsoever; 
he,  of  course,  admits  that  no  court  can  decide  any  question 
which  is  not  susceptible  of  a  proper  form  for  judicial  enquiry. 
But  he  contends  that,  in  all  cases  of  which  the  supreme  court 
can  take  cognizance,  its  decisions  are  final,  and  absolutely 
binding  and  conclusive  in  all  respects,  to  all  purposes,  and 
against  the  States  and  their  people.  It  is  this  sweeping  con- 
clusion which  it  has  been  my  object  to  disprove.  I  can  see  in 
the  federal  courts  nothing  more  than  the  ordinary  functions  of 
the  judiciary  in  every  country.  It  is  their  proper  province  to 
interpret  the  laws;  but  their  decisions  are  not  binding,  except 
between  the  parties  litigant  and  their  privies.  So  far  as  they 
may  claim  the  force  of  authority^  they  are  not  conclusive^  even 
upon  those  who  pronounce  them,  and  certainly  are  not  so 
beyond  the  sphere  of  their  own  government.  Although  the 
judiciary  may,  and  frequently  do,  enlarge  or  contract  the 
powers  of  their  own  governments,  as  generally  understood,  yet 
they  can  never  enlarge  or  contract  those  of  other  governments, 
for  the  simple  reason,  that  other  governments  are  not  bound 
r^QOl  ^y  their  "^decisions.  And  so  in  our  own  systems.  There 
is  no  case  in  which  a  judicial  question  can  arise,  before 
a  federal  court,  between  a  State  and  the  federal  government. 
Upon  what  principle,  then,  are  the  States  bound  by  the  deci- 
sions of  the  federal  judiciary  ?  Upon  no  principle,  certainly, 
except  that,  as  to  certain  subjects,  they  have  agreed  to  be  so 
bound.  But  this  agreement  they  made  in  their  character  of 
sovereign  States,  not  with  the  federal  government,  but  with  one 
another.  As  sovereign  States  they  alone  are  to  determine  the 
nature  and  extent  of  that  agreement,  and,  of  course,  they  alone 
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are  to  determine  whether  or  not  they  have  given  the  federal 
courts  authority  to  bind  them  in  any  given  case.  This  prin- 
ciple has  frequently  been  asserted  by  the  States,  and  always 
successfully.* 

But  these  mere  technical  rules,  upon  which  we  have  hith- 
erto considered  the  subject,  are^  altogether  unworthy  of  its 
importance,  and  far  beneath  its  dignity.  Sovereign  nations  do 
not  ask  their  judges  what  are  their  rights,  nor  do  they  limit 
their  powers  by  judicial  precedents.  Still  less  do  they  entrust 
these  important  subjects  to  judicial  tribunals  not  their  own,  and, 
least  of  all,  to  the  tribunals  of  that  power  against  which  their 
own  power  is  asserted.  It  would  have  been  a  gross  inconsis- 
tency in  the  States  of  our  Union  to  do  this,  since  they  have 
shown,  in  every  part  of  their  compact  with  one  another,  the 
most  jealous  care  of  their  separate  sovereignty  and  independ- 
ence. It  is  true  they  have  agreed  to  be  bound  by  the  decisions 
of  federal  tribunals  in  certain  specified  cases,  and  it  is  not  to 
be  doubted  that,  so  long  as  they  desire  the  continuance  of  their 
present  union,  they  will  feel  themselves  bound,  in  every  case 
which  comes  plainly  within  their  agreement.  There  is  no 
necessity  to  call  in  the  aid  of  the  supreme  court  to  ascertain  to 
what  subjects,  and  how  far,  that  agreement  extends.  So  far  as 
it  is  plain,  it  will  be  strictly  observed,  as  national  faith  and 
honor  require ;  there  is  no  other  guarantee.  So  far  as  it  is 
not  plain,  or  so  far  as  it  may  be  the  will  and  pleasure  of  any 
State  to  deny  or  to  resist  it,  the  utter  impotency  of  courts  of 
justice  to  settle  the  difficulty  will  be  manifested  beyond  all 
doubt.  They  will  be  admonished  of  their  responsibility  to  the 
power  which  created  them.  The  States  created  them.  They 
are  but  an  emanation  of  the  sovereign  power  of  the  States,  and 
can  neither  limit  nor  control  that  power. 

Ordinarily,  the  judiciary  are  the  proper  interpreters  of  the 
powers  of  government,  but  they  interpret  in  subordination  to 
the  power  which  created  them.  In  governments  established  by 
an  aggregate  people,  *such  as  are  those  of  the  States, 
a  proper  corrective  is  always  found  in  the  people  them-  L  J 
selves.  If  the  judicial  interpretation  confer  too  much  or  too 
little  power  on  the  government,  a  ready  remedy  is  found  in  an 

*  Hunter  and  Martin^  Cohen  vs.  State  of  Virginia^  and  other  cases. 
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amendment  of  the  Constitution.  But  in  our  federal  system  the 
evil  is  without  remedy,  if  the  federal  courts  be  allowed  to  fix 
the  limits  of  federal  power  with  reference  to  those  of  the 
States.  It  would  place  every  thing  in  the  State  governments, 
except  their  mere  existence,  at  the  mercy  of  a  single  depart- 
ment of  the  federal  government.  The  maxim,  stare  decisis^  is 
not  always  adhered ,  to  by  our  courts ;  their  own  decisions  are 
not  held  to  be  absolutely  binding  upon  themselves.  They  may 
establish  a  right  to-day  and  unsettle  it  to-morrow.  A  decision 
of  the  supreme  court  might  arrest  a  State  in  the  full  exercise  of 
an  important  and  necessary  power,  which  a  previous  decision  of 
the  same  court  had  ascertained  that  she  possessed.  Thus  the 
powers  of  the  State  governments,  as  to  many  important  objects, 
might  be  kept  indeterminate  and  constantly  liable  to  change,  so 
that  they  would  lose  their  efficiency,  and  forfeit  all  title  to  con- 
fidence and  respect.  It  is  true,  that  in  this  case,  too,  there  is 
a  possible  corrective  in  the  power  to  amend  the  Constitution. 
But  that  power  is  not  with  the  aggrieved  State  alone  ;  it  could 
be  exerted  only  in  connexion  with  other  States,  whose  aid  she 
might  not  be  able  to  command.  And  even  if  she  could  com- 
mand it,  the  process  would  be  too  slow  to  afford  effectual  relief. 
It  is  impossible  to  imagine  that  any  free  and  sovereign  State 
ever  designed  to  surrender  her  power  of  self-protection  in  a 
case  like  this,  or  ever  meant  to  authorize  any  other  power  to 
reduce  her  to  a  situation  so  helpless  and  contemptible.* 

*  This  want  of  uniformity  and  fixedness,  in  the  decisions  of  courts,  renders 
the  supreme  court  the  most  unfit  umpire  that  could  be  selected,  between  the 
federal  government  and  the  States,  on  questions  involving  their  respective 
rights  and  powers.  Suppose  that  the  United  States  should  resolve  to  cut  a 
canal  through  the  territory  of  Virginia ;  and  being  resisted,  the  supreme  court 
should  decide  that  they  had  a  right  to  do  so.  Suppose  that,  when  the  work 
was  completed,  a  similar  attempt  should  be  made  in  Massachusetts  ;  and  being 
resisted,  the  same  court  should  decide  that  they  had  no  right  to  do  so.  The 
effect  would  be  that  the  United  States  would  possess  a  right  in  one  State, 
which  it  did  not  possess  in  another.  Suppose  that  Virginia  should  impose  a 
tax  on  the  arsenals,  dock -yards,  &c.  of  the  United  States  within  her  territory, 
and  that,  in  a  suit  to  determine  the  right,  the  supreme  court  should  decide  in 
favor  of  it.  Suppose  that  a  like  attempt  should  be  made  by  Massachusetts, 
and,  upon  a  similar  appeal  to  that  court,  it  should  decide  against  it ;  Virginia 
would  enjoy  a  right  in  reference  to  the  United  States,  which  would  be  denied 
to  Massachusetts.  Other  cases  may  be  supposed,  involving  like  consequences, 
and  showing  the  absurdity  of  submitting  to  courts  of  justice  the  decision  of 


OUR  TEDBRAL   GOVERNMENT.  91 

Yielding,  therefore,  to  the  supreme  court  all  the  "^juris-  p^^^., 
diction  and  authority  which  properly  belongs  to  it,  we  L  J 
cannot  safely  or  wisely  repose  in  it  the  vast  trust  of  ascertain- 
ing, defining  or  limiting  the  sovereign  powers  of  the  States. 

Let  us  now  follow  the  author  in  the  enquiry,  by  what,  rules 
shall  the  Constitution  be  interpreted  ?  Many  of  those  which 
he  has  given  are  merely  such  as  we  apply  to  every  instrument^ 
and  they  do  not,  therefore,  require  any  particular  examinatioUo 
The  principal  one,  and  that  from  which  he  deduces  many  others 
as  consequences,  is  this :  "  It  is  to  be  construed  as  a  frame  or 
fundamental  law  of  government,  established  by  the  people  of 
the  United  States,  according  to  their  own  free  pleasure  and 
sovereign  will.  In  this  respect,  it  is  in  no  wise  distinguishable 
from  the  constitutions  of  the  State  governments."  That  our 
Constitution  is  ''  a  frame  of  government "  will  scarcely  be 
denied  by  any  one,  and  this,  whether  it  be  in  its  nature  feder- 
ative or  consolidated.  It  is  also,  as  is  every  other  constitution 
of  government,  "  a  fundamental  law."  It  is  the  acknowledged 
basis  of  all  federal  power  and  authority,  the  sole  chart  by 
which  federal  officers  are  to  direct  their  course.  But  all  this 
leaves  the  enquiry  still  open,  what  is  this  fundamental  law, 
w^hat  is  the  course  indicated  by  this  chart  of  federal  power,  and 
how  is  it  to  be  ascertained  ?  The  author  seems  to  suppose  that 
a  full  answer  to  this  question  may  be  found  in  the  fact,  that 
this  frame  or  fundamental  law  of  government  was  established 
by  ''  the  people  of  the  United  States,  according  to  their  free 
pleasure  and  sovereign  will."  If  the  fact  were  really  so,  it 
would  undoubtedly  exert  an  important  influence,  and  would  go 
far  to  justify  his  construction  of  the  Constitution.  We  here 
discern  the  usefulness  and  necessity  of  that  historical  enquiry, 
which  has  just  been  finished.  From  that  enquiry  we  learn, 
distinctly  and  without  doubt,  that  the  Constitution  was  not 
established  by  "the  people  of  the  United  States,"  and  conse- 

controversies  between  governments,  involving  the  extent  and  nature  of  their 
powers. 

I  know  that  the  decisions  of  the  supreme  court  on  constitutional  questions 
have  been  very  consistent  and  uniform;  but  that  affords  no  proof  that  they 
will  be  so  through  all  time  to  come.  It  is  enough  for  the  purposes  of  the 
present  argument,  that  they  may  be  otherwise. 
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quently,  that  it  does  not  resemble  in  that  respect  the  constitu- 
tions of  the  States.  There  is  no  such  analogy  between  them, 
as  will  presently  be  shown,  as  to  require  that  they  should  be 
construed  by  the  same  rules.  The  Constitution  of  the  United 
States  is  to  be  considered  as  a  compact  or  confederation  between 
free^  independent  and  sovereign  States^  and  is  ^'to  be  con- 
L  -^  strued  as  such,  in  all  cases  where  its  language  is  doubt- 
ful. This  is  the  leading  and  fundamental  rule,  from  which  the 
following  may  be  deduced  as  consequences 

It  is  to  be  construed  strictly.  Our  author  supposes  that  the 
Constitution  of  the  United  States  ought  to  ''receive  as  favora- 
ble a  construction  as  those  of  the  States;"  that  it  is  to  be 
liberally  construed ;  that  doubtful  words  are  to  be  taken  most 
strongly  in  favor  of  the  powers  of  the  federal  government ;  and 
that  there  is  ''no  solid  objection  to  implied  powders."  All  these 
are  but  inferences  from  the  great  rule  wdiich  he  first  laid  down, 
to  wit,  that  the  Constitution  is  to  be  considered  as  a  frame  of 
government,  established  by  the  people  of  the  United  States. 
As  that  rule  cannot  apply,  because  the  fact  on  which  it  is 
founded  is  not  true,  it  would  seem  to  follow,  as  a  necessary  con- 
sequence, that  the  inferences  deduced  from  it  cannot  be  allowed. 
Nevertheless,  they  shall  receive  a  more  particular  consideration 
under  the  present  enquiry. 

According  to  the  principles  of  all  our  institutions,  sovereignty 
does  not  reside  in  any  government  whatever,  neither  State  nor 
federal.  Government  is  regarded  merely  as  the  agent  of  those 
who  create  it,  and  subject  in  all  respects  to  their  will.  In  the 
States,  the  sovereign  power  is  in  the  people  of  the  States  re- 
spectively ;  and  the  sovereign  powxr  of  the  United  States  would, 
for  the  same  reason,  be  in  "the  people  of  the  United  States," 
if  there  were  any  such  people,  known  as  a  single  nation,  and 
the  framers  of  the  federal  government.  We  have  already  seen, 
however,  that  there  are  no  such  people,  in  a  strict  political 
sense,  and  that  no  such  people  had  any  agency  in  the  formation 
of  our  Constitution,  but  that  it  was  formed  by  the  States y  em- 
phatically as  such.  It  would  be  absurd,  according  to  all  prin- 
ciples received  and  acknowledged  among  us,  to  say  that  the 
sovereign  power  is  in  one  party,  and  the  power  which  creates 
the  government  is  in  another.     The  true  sovereignty  of  the 
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United  States,  therefore,  is  in  the  States,  and  not  in  the  people 
of  the  United  States,  nor  in  the  federal  government.  That 
government  is  but  the  agent  through  whom  a  portion  of  this 
sovereign  power  is  exerted ;  possessing  no  sovereignty  itself, 
and  exerting  no  power,  except  such  only  as  its  constituents  have 
conferred  on  it.  In  ascertaining  what  these  powers  are,  it  is 
obviously  proper  that  we  should  look  only  to  the  grant  from 
which  they  are  derived.  The  agent  can  claim  nothing  for  itself, 
and  on  its  own  account.  The  Constitution  is  a  compact,  and 
the  parties  to  it  are  each  State,  with  each  and  every  other  State. 
The  federal  government  is  not  a  party,  but  is  the  mere  creature 

of  the  "^^agreement  between  the  States  as  parties.     Each 

.  r*941 

State  is  both  grantor  and  grantee,  receiving  from  each  ^        ^ 

and  all  the  other  States  precisely  what,  in  its  turn,  it  concedes 
to  each  and  all  of  them.  The  rule,  therefore,  that  the  words 
are  to  be  taken  most  strongly  in  favor  of  the  grantee,  cannot 
apply,  because,  as  each  State  is  both  grantor  and  grantee,  it 
would  give  exactly  as  much  as  it  would  take  away.  The  only 
mode,  therefore,  by  which  we  may  be  certain  to  do  no  injustice 
to  the  intentions  of  the  parties,  is  by  taking  their  tvords  as  the 
true  exponents  of  their  meaning. 

Our  author  thinks,  however,  that  a  more  liberal  rule  ought  to 
be  adopted,  in  construing  the  Constitution  of  the  United  States, 
because  'Hhe  grant  enures  solely  and  exclusively  for  the  benefit 
of  the  grantor  himself;"  and  therefore  he  supposes  that  '^no 
one  would  deny  the  propriety  of  giving  to  the  words  of  the  grant 
a  benign  and  liberal  interpretation."  Admit  that  it  is  so,  and 
it  would  seem  to  follow  that  ^' the  benefit  of  the  grantor"  re- 
quires that  we  should  take  from  him  as  little  as  possible,  and 
that  an  '^  interpretation  of  the  words  of  the  grant"  would  not  be 
^'benign  and  liberal"  as  to  him,  if  it  deprived  him  of  any  more 
of  his  rights  and  powers,  than  his  own  words  prove  that  he  in- 
tended to  relinquish.  It  is  evident  that  this  remark  of  the 
author  proceeds  upon  the  leading  idea,  that  the  people  of  the 
United  States  are  the  only  party  to  the  contract;  an  idea 
which,  we  have  already  seen,  can  by  no  means  be  justified  or 
allowed.  The  States  are  parties  ;  each  agreeing  with  each,  and 
all  the  rest,  that  it  will  exercise,  through  a  common  agent,  pre- 
cisely so  murii  of  its  sovereign  rights  and  powers,  as  will,  in  its 
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own  opinion,  be  beneficial  to  itself,  when  so  exercised.  The 
grant  ^'enures  to  the  sole  and  exclusive  benefit  of  the  grantor  ;" 
and  who  but  the  grantor  himself  shall  determine  what  benefit  he 
had  in  view,  and  how  far  the  grant  shall  extend,  in  order  to 
secure  it  ?  This  he  has  done,  in  the  case  before  us,  by  the  very- 
terms  of  the  grant.  If  you  hold  him  bound  by  any  thing  be- 
yond those  terms,  you  enable  others  to  decide  this  matter  for 
him,  and  may  thus  virtually  abrogate  his  contract,  and  substi- 
tute another  in  its  place. 

I  certainly  do  not  mean  to  say,  that  in  construing  the  Con-  - 
stitution,  we  should  at  all  times  confine  ourselves  to  its  strict 
letter.  This  would,  indeed,  be  sticking  in  the  harh^  to  the  worst 
possible  purpose.  Many  powers  are  granted  by  that  instrument, 
which  are  not  included  within  its  express  terms,  literally 
taken,  but  which  are,  nevertheless,  Avithin  their  obvious  mean- 
ing. The  strict  construction  for  which  I  contend,  applies  to  the 
intention  of  the  framers  of  the  Constitution ;  and  this  may  or 
may  not  require  a  strict  construction  of  their  words. 

^'There  is  no  fair  analogy  as  to  this  matter  between 
L  J  the  Federal  Constitution  and  those  of  the  States,  al- 
though the  author  broadly  asserts  that  they  are  not  ''  distin- 
guishable in  this  respect ;"  and  this  will  sufficiently  appear  from 
the  following  considerations : 

1.  The  entire  sovereignty  of  each  State  is  in  the  people 
thereof.  When  they  form  for  themselves  a  constitution  of 
government,  they  part  with  no  portion  of  their  sovereignty,  but 
merely  determine  what  portion  thereof  shall  lie  dormant,  what 
portion  they  will  exercise,  and  in  w^hat  modes  and  by  what 
agencies  they  will  exercise  it.  There  is  but  one  party  to  such 
a  government,  to  wit,  the  people  of  the  State.  Whatever  power 
their  government  may  possess,  it  is  still  the  power  of  the  peo- 
ple ;  and  their  sovereignty  remains  the  same.  So  far,  there- 
fore, there  is  ^^ no  solid  objection  to  implied  powers"  in  a  State 
constitution;  because,  by  employing  power. in  the  government, 
you  take  no  power  from  those  who  made  the  government. 

2.  As  government  is  the  agent  and  representative  of  the 
sovereign  power  of  the  people,  the  presumption  is,  that  they  in- 
tend to  make  it  the  agent  and  representative  of  all  their  power. 
In  every  frame  of  limited  government,  the  people  deny  to  them- 
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selves  the  exercise  of  some  portion  of  their  rights  and  powers, 
but  the  larger  portion  never  lies  thus  dormant,  In  this  case, 
therefore,  (viz. :  of  a  government  established  by  an  aggregate 
people,)  the  question  naturally  is,  not  what  powers  are  granted^ 
but  what  are  denied;  and  the  rule  of  strict  construction,  if 
applied  at  all,  should  be  applied  only  to  the  powers  denied. 
This  would  have  the  effect  of  enlarging  the  powers  of  govern- 
ment, by  limiting  the  restraints  imposed  on  it. 

3.  As  it  is  fair  to  presume  that  a  people  absolutely  sovereign, 
and  having  an  unlimited  right  to  govern  themselves  as  they 
please,  would  not  deny  to  themselves  the  exercise  of  any  power 
necessary  to  their  prosperity  and  happiness,  we  should  admit  all 
fair  and  reasonable  implications  in  favor  of  the  government,  be- 
cause, otherwise,  some  power  necessary  to  the  public  weal,  might 
be  dormant  and  useless. 

In  these  respects,  there  is  no  just  analogy  between  the  State 
constitutions  and  that  of  the  United  States. 

In  the  first  place,  the  Constitution  of  the  United  States  is 
not  a  frame  of  government  to  which  there  is  but  one  party. 
The  States  are  parties,  each  stipulating  and  agreeing  with  each 
and  all  the  rest.  Their  agreement  is,  that  a  certain  portion  of 
that  power  which  each  is  authorized  to  exercise  within  its  own 
limits  shall  be  exercised  by  their  common  agent,  within  the 
limits  of  all  of  them.  This  is  not  the  separate  power  of  each, 
but  the  joint  power  of  all.  In  proportion,  ^therefore,  as 
you  increase  the  powers  of  the  federal  government,  you  ^  -^ 
necessarily  detract  from  the  separate  powers  of  the  States.  We 
are  not  to  presume  that  a  sovereign  people  mean  to  surrender 
any  of  their  powers ;  still  less  should  we  presume  that  they 
mean  to  surrender  them,  to  he  exerted  over  themselves^  hy  a 
different  sovereignty.  In  this  respect,  then,  every  reasonable 
implication  is  against  the  federal  government. 

In  the  second  place,  the  Constitution  of  the  United  States  is 
not  the  primary  social  relation  of  those  who  formed  it.  The 
State  governments  were  already  organized,  and  were  adequate 
to  air  the  purposes  of  their  municipal  concerns.  The  federal 
government  was  established  only  for  such  purposes  as  the  State 
government  could  not  answer,  to  wit,  the  common  purposes  of 
all  the  States.     Whether,  therefore,  the  powers  of  that  govern- 
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ment  be  greater  or  less,  tlie  whole  po^^er  of  the  States,  (or  so 
much  thereof  as  they  design  to  exercise  at  all,)  is  represented, 
either  in  the  federal  goyernment  or  in  their  own.  In  this  re- 
spect, therefore,  there  is  no  necessity  to  imply  power  in  the 
federal  government. 

In  the  third  place,  whatever  power  the  States  have  not  dele- 
gated to  the  federal  government,  they  have  reserved  to  them- 
selves. Every  useful  faculty  of  government  is  found  either  in 
the  one  or  the  other.  Whatever  the  federal  government  cannot 
do  for  all  the  States,  each  State  can  do  for  itself,  subject  only 
to  the  restraints  of  its  own  constitution.  No  power,  therefore, 
is  dormant  and  useless,  except  so  far  only  as  the  States  volun- 
tarily decline  to  exert  it.  In  this  respect,  also,  there  is  no 
necessity  to  imply  power  in  the  federal  government. 

In  all  these  particulars  the  Federal  Constitution  is  clearly 
''distinguishable  from  the  constitutions  of  the  State  govern- 
ments." The  views  just  presented  support  this  obvious  dis- 
tinction, that  in  the  State  constitutions  every  power  is  granted 
which  is  not  denied ;  in  the  Federal  Constitution,  every  power 
is  denied  which  is  not  granted.  There  are  yet  other  views  of 
the  subject,  which  lead  us  to  the  same  conclusion. 

The  objects  for  which  the  federal  government  was  established, 
are  by  no  means  equal  in  importance  to  those  of  the  State  con- 
stitutions. It  is  difficult  to  imagine  any  necessity  for  a  federal 
government  at  all,  except  what  springs  from  the  relations  of  the 
States  to  foreign  nations.  A  union  among  them  is  undoubtedly 
valuable  for  many  purposes.  It  renders  them  stronger  and 
more  able  to  resist  their  enemies ;  it  attracts  to  them  the  re- 
spect of  other  countries,  and  gives  them  advantages  in  the 
formation  of  foreign  connexions  ;  it  facilitates  all  the  operations 
*of  war,  of  commerce,  and  of  foreign  diplomacy.  Eut 
*-  ^  these  objects,  although  highly  important,  are  not  so  im- 
portant as  those  great  rights  which  are  secured  to  us  by  the 
State  constitutions.  The  States  might  singly  protect  them- 
selves;  singly  form  their  foreign  connexions,  and  singly  regu- 
late their  commerce  ;  not  so  effectually,  it  is  true,  but  effectually 
enough  to  afford  reasonable  security  to  their  independence  and 
general  prosperity.  In  addition  to  all  this,  we  rely  exclusively 
on  the  State  governments  for  the  security  of  the  great  rights  of 
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life,  liberty  and  property.  All  the  valuable  and  interesting  re- 
lations of  the  social  state  spring  from  them.  They  give  validity 
to  the  marriage  tie ;  they  prescribe  the  limits  of  parental  au- 
thority ;  they  enforce  filial  duty  and  obedience ;  they  limit  the 
power  of  the  master,  and  exact  the  proper  duties  of  the  servant. 
Their  power  pervades  all  the  ranks  of  society,  restraining  the 
strong,  protecting  the  weak,  succoring  the  poor,  and  lifting  up 
the  fallen  and  helpless.  They  secure  to  all  persons  an  impar- 
tial administration  of  public  justice.  In  all  the  daily  business 
of  life,  we  act  under  the  protection  and  guidance  of  the  State 
governments.  They  regulate  and  secure  our  rights  of  property ; 
they  enforce  our  contracts  and  preside  over  the  peace  and  safety 
of  our  firesides.  There  is  nothing  dear  to  our  feelings  or  valua- 
ble in  our  social  condition,  for  which  we  are  not  indebted  to 
their  protecting  and  benignant  action.  Take  away  the  federal 
government  altogether,  and  still  we  are  free,  our  rights  are  still 
protected,  our  business  is  still  regulated,  and  we  still  enjoy  all 
the  other  advantages  and  blessings  of  established  and  well  or- 
ganized government.  But  if  you  take  away  the  State  govern- 
ments, what  have  you  left  ?  A  federal  government,  which  can 
neither  regulate  your  industry,  secure  your  property,  nor  pro- 
tect your  person  !  Surely  there  can  be  no  just  reason  for  steal- 
ing, by  liberal  constructions  and  implications,  from  these  bene- 
ficent State  governments,  any  portion  of  their  power,  in  order 
to  confer  it  on  another  government,  which,  from  its  very 
organization,  cannot  possibly  exert  it  for  equally  useful  pur- 
poses. A  strict  construction  of  the  Constitution  will  give  to 
the  federal  government  all  the  power  which  it  can  beneficially 
exert,  all  that  it  is  necessary  for  it  to  possess,  and  all  that  its 
framers  ever  designed  to  confer  on  it. 

To  these  views  of  the  subject  we  may  add,  that  there  is  a  na- 
tural and  necessary  tendency  in  the  federal  government  to 
encroach  on  the  rights  and  powers  of  the  States.  As  the  re- 
presentative of  all  the  States,  it  affords,  in  its  organization,  an 
opportunity  for  those  combinations  by  which  a  majority  of  the 
States  may  oppress  the  minority,  against  the  spirit  or  even  the 
letter  of  the  Constitution.  There  is  no  "^danger  that  j-  0,^0  -1 
the  federal  government  will  ever  be  too  weak.  Its 
means  of  aggrandizing  itself  are  so  numerous,  and  its  tempta- 
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tions  to  do  so  are  so  strong,  that  there  is  not  the  least  necessity 
to  im])ly  any  new  power  in  its  favor.  The  States,  on  the  con- 
trary, have  no  motive  to  encroach  on  the  federal  government, 
and  no  power  to  do  so,  even  if  they  desired  it.  In  order,  there- 
fore, to  preserve  the  just  balance  between  them,  we  should  in- 
cline, in  every  doubtful  case,  in  favor  of  the  States ;  confident 
that  the  federal  government  has  always  the  inclination,  and 
always  the  means,  to  maintain  itself  in  all  its  just  powers. 

The  Constitution  itself  suggests  that  it  should  be  strictly  and 
not  liberally  construed.  The  tenth  amendment  provides,  that 
'^  the  powers  not  delegated  to  the  United  States,  nor  prohibited 
to  the  States,  by  the  Constitution,  are  reserved  to  the  States  or 
the  people."  There  was  a  corresponding  provision  in  the  arti- 
cles of  confederation,  which  doubtless  suggested  this  amendment. 
It  was  considered  necessary,  in  order  to  prevent  that  latitude  of 
construction  which  was  contended  for  by  one  of  the  great  poli- 
tical parties  of  the  country,  and  much  dreaded  and  strenuously 
opposed  by  the  other.  In  the  articles  of  confederation  all 
''  rights,  jurisdictions  and  powers"  are  reserved,  except  only 
such  as  are  expressly  delegated ;  but  in  the  Constitution,  the 
word  ''  expressly"  is  omitted.  Our  author  infers  from  this  fact, 
that  it  was  the  intention  of  the  framers  of  the  tenth  amendment 
to  leave  ''  the  question,  whether  the  particular  power  which  is 
the  subject  of  contest  has  been  delegated  to  one  government  or 
prohibited  to  the  other,  to  depend  upon  a  fair  construction  of  the 
whole  instrument;"  doubtless  intending  b}^  the  word  ^^fair,"  a 
construction  as  liberal  as  would  be  applied  to  any  other  frame 
of  government.  This  argument  is  much  relied  on,  and  is  cer- 
tainly not  without  plausibility,  but  it  loses  all  its  force,  if  the 
omission  can  be  otherwise  satisfactorily  accounted  for.  The 
Constitution  provides  that  congress  shall  have  power  to  pass  all 
laws  which  shall  be  necessary  and  proper  for  carrying  into  effect 
the  various  powers  which  it  grants.  If  this  clause  confers  no 
additional  faculty  of  any  sort,  it  is  wholly  useless  and  out  of 
place ;  the  fact  that  it  is  found  in  the  Constitution  is  sufficient 
proof  that  some  effect  was  intended  to  be  given  to  it.  It  was 
contemplated  that,  in  executing  the  powers  expressly  granted, 
it  might  be  necessary  to  exert  some  power  not  enumerated^  and 
as  to  which  some  doubt  might,  for  that  reason,  be  entertained. 
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For  example,  the  power  to  provide  a  navy  is  not,  in  itself^  the 
power  to  build  a  dry  dock ;  but,  as  dry  docks  are  necessary  and 
proper  means  for  providing  a  navy,  congress  shall  have  power 
to  authorize  the  construction  of  them.     But  if   '''the  ^  .  ^^  ^ 
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word  ^'expressly"  had  been  used  in  the  tenth  amend-  ^  J 

ment,  it  would  have  created  a  very  rational  and  strong  doubt 
of  this.  There  would  have  been,  at  least,  an  apparent  repug- 
nance between  the  two  provisions  of  the  Constitution  ;  not  a  real 
one,  I  admit,  but  still  suiEciently  probable  to  give  rise  to  em- 
barrassing doubts  and  disputes.  Hence  the  necessity  of  omit- 
ting the  word  "  expressly,"  in  the  tenth  amendment.  It  left 
free  from  doubt  and  unaffected  the  power  of  congress  to  provide 
the  necessary  and  proper  means  of  executing  the  granted  powers, 
while  it  denied  to  the  federal  government  every  power  which 
was  not  granted.  The  same  result  was  doubtless  expected  from 
this  amendment  of  the  Constitution,  which  was  expected  from 
the  corresponding  provision  in  the  articles  of  confederation ;  and 
the  difference  in  the  terms  employed  is  but  the  necessary  con- 
sequence of  the  difference  in  other  provisions  of  the  two  systems. 
Strictly  speaking,  then,  the  Constitution  allows  no  implication 
in  favor  of  the  federal  government,  in  any  case  whatever. 
Every  power  which  it  can  properly  exert  is  a  granted  power. 
All  these  are  enumerated  in  the  Constitution,  and  nothing  can 
be  constitutionally  done,  beyond  that  enumeration,  unless  it  be 
done  as  a  means  of  executing  some  one  of  the  enumerated  powers. 
These  means  are  granted^  not  imxplied ;  they  are  given  as  the 
necessary  incidents  of  the  power  itself,  or,  more  properly  speak- 
ing, as  component  parts  of  it,  because  the  power  would  be  im- 
perfect, nugatory  and  useless,  without  them.  It  is  true,  that  in 
regard  to  these  incidental  powers,  some  discretion  must,  of  ne- 
cessity, be  left  with  the  government.  But  there  is  at  the  same 
time,  a  peculiar  necessity  that  a  strict  construction  should  be 
applied  to  them ;  because  that  is  the  precise  point  at  which  the 
government  is  most  apt  to  encroach.  Without  some  strict,  de- 
finite and  fixed  rules  upon  the  subject,  it  would  be  left  under 
no  restraint,  except  what  is  imposed  by  its  own  wisdom,  integ- 
rity and  good  faith.  In  proportion  as  a  power  is  liable  to  be 
abused,  should  we  increase  and  strengthen  the  checks  upon  it. 
And  this  brings  us  to  the  enquiry,  what  are  these  incidental 
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powers,   and  by   what  rules  are  they  to  be  ascertained  and 
defined  ? 

The  only  source  from  which  these  incidental  powers  are  de- 
rived is  that  clause  of  the  Constitution  which  confers  on  congress 
the  power  "  to  make  all  laws  which  are  necessary  and  proper 
for  carrying  into  execution  the  foregoing  powers,  and  all  other 
powers  vested  by  this  Constitution  in  the  government  of  the 
United  States,  or  in  any  department  or  officer  thereof."  The 
true  character  of  this  clause  cannot  be  better  given  than  in  the 
words  of  the  author  himself:  ^' It  neither  "^^enlarges 
L  J  any  power  specifically  granted,  nor  is  it  a  grant  of  any 

new  power  to  congress.  But  it  is  merely  a  declaration,  for  the 
removal  of  all  uncertainty^  that  the  means  of  carrying  into  exe- 
cution, those  otherwise  granted,  are  included  in  the  grant." 
His  general  reasoning  upon  the  subject  is  very  lucid,  and,  to  a 
certain  extent,  correct  and  convincing.  He  contends  that  the 
word  '^necessary  "  is  not  to  be  taken  in  its  restricted  sense,  as 
importing  absolute  and  indispensable  necessity,  but  is  to  be 
understood  in  the  sense  of  '' convenient,"  '•  useful,"  ^'requi- 
site;" as  being  such  that,  without  them,  'Hhe  grant  ivould  be 
nugatory."  The  dangerous  latitude  implied  by  this  construc- 
tion, he  thinks  sufiiciently  restrained  by  the  additional  word 
"  proper,"  which  implies  that  the  means  shall  be  "  constitu- 
tional and  bona  fide  appropriate  to  the  end."  In  all  this  he  is 
undoubtedly  correct ;  but  the  conclusion  which  he  draws  from 
it,  cannot  be  so  readily  admitted.  ''If,"  says  he,  "there  be 
any  general  principle  which  is  inherent  in  the  very  definition  of 
government,  and  essential  to  every  step  of  the  progress  to  be 
■made  by  that  of  the  United  States,  it  is  that  every  power  vested 
ill  the  government  is,  in  its  nature,  sovereign,  and  includes,  by 
force  of  the  term,  a  right  to  employ  all  the  means  requisite, 
and  fairly  applicable  to  the  attainment  of  the  end  of  such 
power,  unless  they  are  excepted  in  the  Constitution,  or  are 
immoral,  or  are  contrary  to  the  essential  objects  of  political 
society."  This  is  by  no  means  a  legitimate  conclusion  from 
his  own  fair  and  forcible  reasoning.  The  doctrine  here  is,  in 
efi'ect,  that  the  federal  government  is  absolutely  unrestricted  in 
the  selection  and  use  of  the  means  of  executing  its  own  powers, 
except  only  so  far  as  those  means  are  excepted  in  the  Constitu- 
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tion.  Whether  or  not  thej  are  "  requisite,"  "  fairly  applicable 
to  the  attainment  of  the  end  of  such  power,"  "immoral  or  con- 
trary to  the  essential  objects  of  political  society,"  all  these  are 
questions  which  the  government  alone  can  decide,  and,  of 
course,  as  their  own  judgment  and  discretion  are  their  only 
rule,  they  are  under  no  sort  of  limitation  or  control  in  these 
respects.  The  standards  of  political  morality,  of  public  con- 
venience and  necessity,  and  of  conformity  to  the  essential 
objects  of  society,  are  quite  too  fluctuating  and  indeterminate 
to  be  relied  on,  by  a  free  people,  as  checks  upon  the  power  of 
their  rulers.  The  only  real  restriction,  then,  which  the  author 
proposes  in  the  above  passage,  is  that  which  may  be  found  in 
the  fact,  that  the  proposed  means  are  ''excepted  "  in  the  Con- 
stitution ;  and  this  is  directly  contrary  to  the  letter  and  spirit 
of  that  instrument.  The  federal  government  possesses  no 
power  which  is  not  "  delegated  ;"  "  the  powers  not  delegated  to 
the  United  States  by  the  Constitution,  nor  prohibited  by  ^ 
'^it  to  the  States,  are  reserved  to  the  States  respectively,  L  J 
or  to  the  people."  The  author's  idea  is,  that  every  thing  is 
granted  which  is  not  excepted ;  whereas,  the  language  of  the 
tenth  amendment  is  express,  that  every  thing  is  excepted  which 
is  not  granted.  If  the  word-  "excepted"  is  to  be  understood 
in  this  sense,  the  author's  idea  is  correct ;  but  this  does  not 
accord  with  the  general  scope  of  his  opinions  and  reasoning. 
He  approaches  much  nearer  to  the  true  rule  in  the  following 
passage.  "  Let  the  end  be  legitimate ;  let  it  be  within  the 
scope  of  the  Constitution;  and  all  means  which  are  appropri- 
ate, which  are  plainly  adapted  to  the  end,  and  which  are  not 
prohibited,  but  are  consistent  with  the  letter  and  spirit  of  the 
instrument,  are  constitutional."  The  Avords  in  italics,  are  all 
important  in  the  matter,  and  give  to  the  passage  a  meaning 
wholly  different  from  that  of  the  passage  first  quoted. 

The  author's  error  is  equally  great,  and  far  more  dangerous, 
in  supposing  that  the  means  of  executing  its  powers  are  con- 
ferred on  the  government.  The  general  proposition  is  true,  as 
he  has  stated  it ;  but  it  is  not  true  in  the  application  which  he 
has  made  of  it  to  our  government.  He  regards  the  tenth 
amendment  as  altogether  unnecessary,  and  tells  us,  in  express 
terms,  that  the  powers  of  the  government  would  be  exactly  the 
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same  with  or  without  it.  This  is  a  great  and  obvious  mistake. 
The  tenth  amendment  was  wisely  incorporated  into  the  Consti- 
tution, for  the  express  purpose  of  denying  to  the  government 
that  unbounded  discretion,  in  the  selection  and  use  of  its  means, 
for  which  he  contends.  The  power  to  make  all  laws  necessary 
and  proper  for  carrying  into  effect  the  granted  powers  is  con- 
ferred on  eongress  alone;  it  is  exclusively  a  legislative  power. 
So  far,  therefore,  as  the  government  is  concerned,  it  derives  no 
power  from  this  clause ;  and  the  same  is  true  of  its  several 
departments.  They  have  no  discretion  in  the  selection  of  any 
incidental  means  of  executing  their  several  trusts.  If  they 
need  the  use  of  such  means,  they  must  apply  to  congress  to 
furnish  them ;  and  it  is  discretionary  with  that  body,  whether 
to  furnish  them  or  not.  All  this  is  perfectly  clear  from  the 
very  language  of  the  Constitution,  and  the  propriety  of  such  a 
provision  must  be  apparent  to  every  one.  If  power  could  be 
implied  in  favor  of  such  a  government  as  ours,  it  would,  if 
nothing  were  said  to  the  contrary,  be  implied  in  favor  of  every 
department  and  officer  thereof,  to  the  execution  of  whose  duties 
it  might  seem  to  be  necessary.  This  would  be  a  wide  extent 
of  discretion,  indeed ;  so  wide,  that  it  would  render  all  the  lim- 
itations of  the  Constitution  nugatory  and  useless.  It  is  pre- 
r*1 09 1  ^^^^^J  ^^^^^  result  which  was  intended  to  be  "^prevented 
by  the  clause  in  question.  The  States  were  unwilling 
to  entrust  such  a  discretion  either  to  the  government,  or  to  the 
several  departments  or  officers  thereof.  They  were  willing  to 
confer  it  on  congress  alone ;  on  the  legislative  department,  the 
more  immediate  representatives  of  the  States  and  their  people, 
who  would  be  most  apt  to  discharge  the  trust  properly,  because 
they  had  the  least  temptation  to  abuse  it.  It  is  not  true,  then, 
as  our  author  supposes,  or,  at  least,  it  is  not  true  of  our  system, 
that  "  every  power  in  the  government  is,  in  its  nature,  sove- 
reign, and  includes,  by  force  of  the  term,  a  right  to  employ  all 
the  means  requisite,  and  fairly  applicable  to  the  attainment  of 
the  ends  of  such  power,  unless  they  are  excepted  in  the  Consti- 
tution, or  forbidden  by  some  consideration  of  public  morals,  or 
by  their  unsuitableness  to  the  proper  objects  of  government." 
In  our  government,  the  means  are  at  the  disposal  of  one  depart- 
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ment  only,  wliich  may  either  grant  or  withliold  tliem  at  its 
pleasure, 

Whatj  tlien,  are  the  proper  limitations  of  the  power  of  con- 
gress in  this  respect  ?  This  has  always  been  a  subject  of  great 
difficulty,  and  of  marked  difference  of  opinion,  among  politi- 
cians. I  cannot  hope  that  I  shall  be  able  perfectly  to  disem- 
barrass it ;  but  I  think,  nevertheless,  that  there  are  a  few  plain 
rules,  the  propriety  of  which  all  will  admit,  and  which  may 
materially  aid  us  in  the  formation  of  a  sound  opinion  upon  the 
subject. 

In  the  first  place,  then,  it  is  to  be  observed  that  congress  has 
no  power  under  this  clause  of  the  Constitution,  except  to  pro- 
vide the  means  of  ex  he  granted  powers.  It  is  not 
enough  that  the  means  i  are  sufficient  to  that  end  ;  they 
must  be  adopted  bona  fia  a  vieiv  to  accomplish  it.  Con- 
gress have  no  right  to  use  iv  3  accomplishment  of  one  pur- 
pose, means  ostensibly  provi.  for  another.  To  do  so  would 
be  a  positive  fraud,  and  a  man  ^t  usurpation ;  for,  if  the  pur- 
pose be  lawful,  it  may  be  acco:  plished  by  its  own  appropriate 
means,  and  if  it  be  unlawful,  it  should  not  be  accomplished  at 
all.  It  is  quite  obvious  that,  without  this  check,  congress  may, 
by  indirection,  accomplish  almost  any  forbidden  object ;  for 
among  the  great  variety  of  means  adapted  to  carry  out  the 
granted  powers,  some  may  be  found  equally  calculated  to  effect, 
either  by  their  direct  or  their  indirect  action,  purposes  of  a 
wholly  different  character  and  tendency.  It  is,  therefore,  of 
the  utmost  importance  to  the  preservation  of  the  true  princi- 
ples of  the  Constitution,  that  strict  'faith  should  be  kept  upon 
this  point. 

In  the  second  place,  the  means  provided  must  not  only  be 
"necessary,"  but  they  must  also  be  "proper."  If  the  word 
"necessary"  "^'stood  alone,  it  would  be  susceptible  of  a  r>!<-|OQ-j 
very  extended  meaning,  and  would  probably  be  consid- 
ered as  embracing  powers  which  it  never  was  in  the  contempla- 
tion of  the  framers  of  the  Constitution  to  grant.  It  was  neces- 
sary, then,  to  limit  and  restrain  it  by  some  other  word,  and  the 
word  "proper"  was  very  happily  selected.  This  word  requires 
that  the  means  selected  shall  be  strictly  constitutional.  In 
ascertaining  this,  we  must  have  regard  not  only  to  the  express 
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provisions  of  the  Constitution,  but  also  to  the  general  nature 
and  character  of  our  institutions.  Ours  is  a  free  government, 
which  implies  that  it  is  also  an  equal  government ;  it  therefore 
authorizes  the  employment  of  no  liil^ns  for  the  execution  of  its 
powers,  except  such  as  are  consi^^'  'at  Avith  the  spirit  of  liberty 
and  equality.  Ours  is  a  confede: X'^  \id  government;  it  therefore 
authorizes  no  means  which  are\.  i Consistent  Avith  the  distinct^ 
sovereignty  of  the  States,  the  cc  [derating  powers.  Ours  is  ' 
a  government  of  ''delegated"  powers,. limited  and  specifically 
enumerated ;  it  therefore  authorizes  bo  means  which  involve,  in 
the  use  of  them,  any  distinct  substantive  power,  not  granted. 
This  single  rule,  if  fairly  and  ]  -  „  "^v  observed,  will  go  far  to 
remove  many  serious  difficultie  point,  and  will  deprive 

the  federal  government  of  ma:,  tant  powers  which  it  has 

hitherto  exercised,  and  which  .11  claimed  for  it,  by  our 

author,  and  the  whole  politic?  -  jl  to  which  he  belongs.    The 

propriety,  and,  indeed,  the  ab  A)  necessity  of  the  rule,  appear 
to  me  to  be  obvious.  If  pov-  ^'  lot  granted  might  be  used  as 
means  of  executing  the  grar.  |  powers,  it  is  manifest  that  no 
power  whatever  could  be  consi  li  td  as  denied.  It  is  not  enough 
that  there  is  no  apparent  unco  i  itutionality  in  the  use  of  such 
means,  in  the  particular  cas;.  If  they  involve  a  principle 
which  will  authorize  the  usei'^  '  ungranted  powers  in  any  other 
case,  they  are  forbidden  by  tlij  Constitution,  n To  illustrate  this 
idea  by  an  example.  Congress  has  power  to  regulate  commerce 
among  the  several  States.  This  is  supposed  by  some  to  give 
them  power  to  open  channels  of  commerce,  by  making  roads, 
cutting  canals,  fee,  through  the  territories  of  the  States.  But 
this  is  a  substantive  poweivixi  itself,  not  granted  to  the  United 
States,  but  reserved  to  the  States  respectively,  and  therefore  is 
not  allowed  as  a  means  of  J  regulating  commerce  among  the 
States.  Let  us  suppose,  however,  that  the  opening  of  roads 
and  cutting  of  canals  are  the  ve7'y  best  means  of  facilitating 
and  regulating  commerce  among  the  States,  and  that  there  is 
nothing  in  the  language  of  the  Constitution  to  forbid  it ;  we 
are  still  to  enquire  what  farther  powers  would  be  necessarily 
implied,  as  incidents,  of  this.  We  find  that  the  power  to  open 
r^'1 04 1  ^  YOSiA  through  a  "^ State,  implies  the  power  to  keep  it 
in  repair ;  to  impose  fines  and  penalties  on  those  who 
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injure  it,  and,  consequently,  to  enforce  those  fines  and  penalties 
by  the  exercise  of  a  jurisdiction  over  it.  We  find  also,  that 
the  power  to  make  such  a  road,  implies  the  power  to  locate  it ; 
and,  as  there  is  nothing  t^'  t:fntrol  the  discretion  of  congress 
in  this  respect,  there  \  ;-^^  /  ig  to  forbid  them  to  locate  their 
road,  upon  the^-^  of  ^  Stat  i,naij  or  along  the  whole  course 
of  a  St^.ie  turnpike.  The  e  ^  of  this  would  be  to  transfer 
to  the  United  States,  agai'  ^,  the  consent,  of  the  State,  and 
without  compensation,  improvements  made  by  the  State  within 
her  own  territ^,^.  and  at  her  own  expense.  Nay,  the  suprem- 
acy claimed  for  the  powers  of  congress  in  this  respect  would, 
upon  the  same  principle,  n  V,  ,ize  them  to  run  a  road  through 
the  centre  of  a  State  cii'-ecuting  tP  cover  half  her  territory  with 
roads  and  canals,  over  'idopted  .c  State  could  exert  neither 
jurisdiction  nor  control,  h^  with  rovements  of  individuals  too, 
and  of  corporate  bodies  madi^'or  th<j  the  authority  of  State  laws, 
would  thus  be  held  at  the  mer'ded  the  United  States.  When 
we  see,  then,  that  this  mean^  ifesegulating  commerce  among 
the  States  would  necessarily;  ilairty  these  vast  and  forbidden 
powers,  we  shonld  unhesitati^  i  ^  reject  them  as  unconstitu- 
tional. This  single  Instance^  i  ^en  by  way  of  example  and 
illustration,  presents  a  rule  whi.  .^  if  strictly  adhered  to  in  all 
analogous  cases,  would  go  far  to  ^^  move  the  difficulties,  and  to 
prevent  the  -contests,  which  so  '  ten-  arise  on  this  part  of  the 
Constitution. 

These  few  simple  rules  are,  in  their  nature,  technical,  and 
may  at  all  times  be  .easily  applied,  if  congress  will  observe  good 
faith  in  the  exercise  of  its  powers.  There  is  another  of  a  more 
enlarged  and  liberal  character,  wuich  the  word  ''proper"  sug- 
gests, and  which,  if  applied  with  sound  judgment,  perfect 
integrity  and  impartial  justice,  wiL  render  all  others  compara- 
tively unnecessary.  It  exacts  of  congress  an  extended  and 
fair  view  of  the  relations  of  all  the  States,  and  a  strictly  impar- 
tial regard  to  their  respective  rights  and  interests.  Although 
the  direct  action  of  a  granted  power,  by  the  means  also  granted 
in  the  Constitution,  may  be  both  unequal  and  nnjust,  those 
means  would,  nevertheless,  be  perfectly  constitutional.  Such 
injustice  and  inequality  would  be  but  the  necessary  consequence 
of  that  imperfection,  which  characterizes  every  human  institu- 
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tion,  and  to  which  those  who  undertake  to  prescribe  specific 
rules  to  themselves,  are  bound  to  submit.  But  when  congress 
are  called  on  to  provide  new  means  of  executing  a  granted 
power,  none  are  ^'proper,"  and  ''herefore  none  are  constitu- 
r*10^1^^^^^^  ^^^^^^^  operate  unf  1^^^--^  ">T^d  unjustly,  *among 
'-  -*  the  States  or  the  peop~  ^'     It  is  true  CL^t  perfect  and 

exact  equality  in  this  respect  is  ^^^  ^^  be  expected;  be.',  n,  near 
approach  to  it  will  always  be  mat'^?  hy  a  wise  and  fair  legisla- 
tion. Great  and  obvious  injustice  and  inequality  may  at  all 
times  be  avoided.  No  ^'means''  which  inYv^bre  these  conse- 
quences can  possibly  bo  considered  ^'proper,"  either  in  a 
moral,  or  in  a  constitutional  sense.  It  requires  no  high  intel- 
lectual faculty  to  apply  this  rule ;  simple  integrity  is  all  that  is 
required. 

I  have  not  thought  it  necessary  to  follow  the  author  through 
his  extended  examination  of  what  he  terms  the  incidental  powers 
of  congress,  arising  under  the  clause  of  the  Constitution  we  are 
examining.  It  would  be  indeed  an  endless  task  to  do  so ;  for  I 
am  unable  to  perceive  that  he  proposes  any  limit  to  them  at  alL 
Indeed,  he  tells  us  in  so  many  words,  that  ^^upon  the  whole, 
the  result  of  the  most  careful  examination  of  this  clause  is,  that 
if  it  does  not  enlarge,  it  cannot  be  construed  to  restrain  the 
powers  of  congress,  or  impair  the  right  of  the  legislature  to  ex- 
ercise its  best  judgment  in  the  selection  of  measures  to  carry 
into  execution  the  constitutional  powers  of  the  national  govern- 
ment.'* This  is,  indeed,  a  sweep  of  authority,  boundless  and 
unrestricted.  The  '^best  judgment"  of  congress  is  the  only 
limit  proposed  to  its  powers,  whilst  there  is  nothing  to  control 
that  judgment,  nor  to  correct  its  errors.  Government  is  aban- 
doned emphatically  to  its  own  discretion ;  for  even  if  a  correc- 
tive be  supposed  to  exist  with  the  people,  that  corrective  can 
never  be  applied  in  behalf  of  an  oppressed  minority.  Are  the 
rules  which  I  have  proposed  indeed  nothing?  Is  no  effect 
whatever  to  be  given  to  this  word  "proper,"  in  this  clause  of 
the  Constitution?  Can  the  author  possibly  be  right  in  suppos- 
ing that  the  Constitution  would  be  the  same  without  it  as  with 
it;  and  that  the  only  object  of  inserting  it  was  "the  desire  to 
remove  all  possible  doubt  respecting  the  right  to  legislate  on 
that  vast  mass  of  incidental  powers  which  must  be  involved  in 
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the  Constitution,  if  that  instrument  be  not  a  splendid  pageant, 
or  a  delusive  phantom  of  sovereignty?"  It  was,  indeed,  the 
object  of  the  framers  of  the  Constitution  'Ho  remove  all  pos- 
sible doubt"  from  this  subject.  They  desired  neither  a  splen- 
did pageant  nor  a  splendid  government.  They  knew  that  with- 
out this  restriction  ours  would  be  both ;  and  as  powerful  as 
splendid.  They  did  not  design  that  any  power  with  which  they 
thought  proper  to  clothe  it  should  be  inoperative,  for  want  of 
means  to  carry  it  into  execution ;  but  they  never  designed  to 
give  it  the  boundless  field  of  its  own  mere  will,  for  the  selection 
of  those  means.  Having  specifically  enumerated  its  powers,  as 
far  as  was  practicable,  "^they  never  designed  to  involve 
themselves  in  the  absurdity  of  removing,  by  a  single  ^  -* 

clause,  every  restriction  which  they  had  previously  imposed. 
They  meant  to  assure  their  agent  that,  while  none  of  the  powers 
with  which  they  had  thought  proper  to  clothe  it  should  be  nu- 
gatory, none  of  them  should  be  executed  by  any  means  which 
were  not  both  '^necessary"  and  ^^proper." 

The  lovers  of  a  strong  consolidated  government  have  labored 
strenuously,  and  I  fear  with  too  much  success,  to  remove  every 
available  restriction  upon  the  powers  of  congress.  The  tendency 
of  their  principles  is  to  establish  that  legislative  omnipotence 
which  is  the  fundamental  principle  of  the  British  Constitution, 
and  which  renders  every  form  of  written  constitution  idle  and 
useless.  They  sufi'er  themselves  to  be  too  much  attracted  by 
the  splendors  of  a  great  central  power.  Dazzled  by  these 
splendors,  they  lose  sight  of  the  more  useful,  yet  less  ostenta- 
tious purposes  of  the  State  governments,  and  seem  to  be  uncon- 
scious that,  in  building  up  this  huge  temple  of  federal  power, 
they  necessarily  destroy  those  less  pretending  structures  from 
which  alone  they  derive  shelter,  protection  and  safety.  This  is 
the  ignis  fatuus  which  has  so  often  deceived  nations,  and  be- 
trayed them  into  the  slough  of  despotism.  On  all  such,  the  im- 
pressive warning  of  Patrick  Henry,  drawn  from  the  lessons  of 
all  experience,  would  be  utterly  lost.  ''  Those  nations  who  have 
gone  in  search  of  grandeur,  power  and  splendor,  have  also  fallen 
a  sacrifice  and  been  the  victims  of  their  own  folly.  While  they 
acquired  those  visionary  blessings,  they  lost  their  freedom." 
The  consolidationists  forget  these  wholesome  truths,  in  their 
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eagerness  to  invest  the  federal  government  with  every  power 
which  is  necessary  to  realize  their  visions  in  a  great  and  splendid 
nation.  Hence  they  do  not  discriminate  between  the  several 
classes  of  federal  powers,  but  contend  for  all  of  them,  with  the 
same  blind  and  devoted  zeal.  It  is  remarkable  that,  in  the  ex- 
ercise of  all  those  functions  of  the  federal  government  which 
concern  our  foreign  relations,  scarcely  a  case  can  be  supposed, 
requiring  the  aid  of  any  implied  or  incidental  power,  as  to  which 
any  serious  doubt  can  arise.  The  powers  of  that  government, 
as  to  all  such  matters,  are  so  distinctly  and  plainly  pointed  out 
in  the  very  letter  of  the  Constitution,  and  they  are  so  ample  for 
all  the  purposes  contemplated,  that  it  is  only  necessary  to  un- 
derstand them  according  to  their  plain  meaning,  and  to  exercise 
them  according  to  their  acknowledged  extent.  No  auxiliaries 
are  required ;  the  government  has  only  to  go  on  in  the  execution 
of  its  trusts,  with  powers  at  once  ample  and  unquestioned.  It 
is  only  in  matters  which  concern  our  domestic  policy,  that  any 
serious  ^struggle  for  federal  power  has  ever  arisen,  or 
L  J  is  likely  to  arise.     Here,  that  love  of  splendor  and  dis- 

play, which  deludes  so  large  a  portion  of  mankind,  unites  with 
that  self-interest  by  which  all  mankind  are  swayed,  in  aggran- 
dizing the  federal  government,  and  adding  to  its  powers.  He 
who  thinks  it  better  to  belong  to  a  splendid  and  showy  govern- 
ment, than  to  a  free  and  happy  one,  naturally  seeks  to  surround 
all  our  institutions  with  a  gaudy  pageantry,  which  belongs  only 
to  aristocratic  or  monarchical  systems.  But  the  great  struggle 
is  for  those  various  and  extended  powers,  from  the  exercise  of 
which  avarice  may  expect  its  gratiiBcations.  Hence  the  desire 
for  a  profuse  expenditure  of  public  money,  and  hence  the 
thousand  schemes  under  the  name  of  internal  improvements,  by 
means  of  which  hungry  contractors  may  plunder  the  public 
treasury,  and  wily  speculators  prey  upon  the  less  skilful  and 
cunning.  And  hence,  too,  another  sort  of  legislation,  the  most 
vicious  of  the  whole,  which,  professing  a  fair  and  legitimate  ob- 
ject of  public  good,  looks,  really^  only  to  the  promotion  of  pri- 
vate interests.  It  is  thus  that  classes  are  united  in  supporting 
the  powers  of  government,  and  an  interest  is  created  strong 
enough  to  carry  all  measures,  and  sustain  all  abuses. 

Let  it  be  borne  in  mind  that,  as  to  all  these  subjects  of  do- 
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mestic  concern,  there  is  no  absolute  necessity  that  the  federal 
government  should  possess  any  power  at  all.  They  are  all  such 
as  the  State  governments  are  perfectly  competent  to  manage ; 
and  the  most  competent,  because  each  State  is  the  best  judge  of 
■what  is  useful  or  necessary  to  itself.  There  is,  then,  no  room  to 
complain  of  any  want  of  power  to  do  whatever  the  interests  of 
the  people  require  to  be  done.  This  is  the  topic  upon  which  our 
author  has  lavishly  expended  his  strength.  Looking  upon  gov- 
ernment as  a  machine  contrived  only  for  the  public  good,  he 
thinks  it  strange  that  it  should  not  be  supposed  to  possess  all  the 
faculties  calculated  to  answer  the  purposes  of  its  creation.  And 
surely  it  would  be  strange,  if  it  were,  indeed,  so  defectively  con- 
structed. But  the  author  seems  to  forget  that  in  our  system  the 
federal  government  stands  not  alone.  That  is  but  a  part  of  the 
machine ;  complete  in  itself,  certainly,  and  perfectly  competent, 
.  without  borrowing  aid  from  any  other  source,  to  work  out  its 
own  part  of  the  general  result.  But  it  is  not  competent  to  work 
out  the  whole  result.  The  State  governments  have  also  their 
part  to  perform,  and  the  two  together  make  the  perfect  work. 
Here,  then,  are  all  the  powers  which  it  is  necessary  that  govern- 
ment should  possess;  not  lodged  in  one  place,  but  distributed; 
not  the  power  of  the  State  governments,  nor  of  the  federal  gov- 
ernment, but  the  aggregate  of  their  several  and  "^respec-  ^^^  ^q-, 
tive   powers.     In  the  exercise  of  those  functions  which  ^  ^ 

the  State  governments  are  forbidden  to  exercise,  the  federal 
government  need  not  look  beyond  the  letter  of  its  charter  for 
any  needful  power ;  and  in  the  exercise  of  any  other  function, 
there  is  still  less  necessity  that  it  should  do  so ;  because,  what- 
ever power  that  government  does  not  plainly  possess,  is  plainly 
possessed  by  the  State  governments.  I  speak,  of  course,  of 
such  powers  only  as  may  be  exercised  either  by  the  one  or  the 
other,  and  not  of  such  as  are  denied  to  both.  I  mean  only  to 
say,  that  so  far  as  the  States  and  the  people  have  entrusted 
power  to  government  at  all,  they  have  done  so  in  language  plain 
and  full  enough  to  render  all  implication  unnecessary.  Let  the 
federal  government  exercise  only  such  power  as  plainly  belongs 
to  it,  rejecting  all  such  as  is  even  doubtful,  and  it  will  be  found 
that  our  system  will  work  out  all  the  useful  ends  of  government, 
harmoniously  and  without  contest,  and  without  dispute,  and 
without  usurpation. 
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I  have  thus  finished  the  examination  of  the  political  part  of 
these  commentaries,  and  this  is  the  only  object  with  which  this 
review  was  commencedc  There  are,  however,  a  few  topics  yet 
remaining,  of  great  public  concern,  and  which  ought  not  to  be 
omitted.  Some  of  these,  as  it  seems  to  me,  have  been  pre- 
sented by  the  author  in  false  and  deceptive  lights,  and  others 
of  them,  from  their  intrinsic  importance,  cannot  be  too  often 
pressed  upon  public  attention.  I  do  not  propose  to  examine 
them  minutely,  but  simply  to  present  them  in  a  few  of  their 
strongest  lights. 

In  his  examination  of  the  structure  and  functions  of  the  house 
of  representatives,  the  author  has  given  his  views  of  that  clause  of 
the  Constitution  which  allows  representation  to  three-fifths  of  the 
slaves.  He  considers  the  compromise  upon  this  subject  as  unjust  in 
principle,  and  decidedly  injurious  to  the  people  of  the  non-slave- 
holding  States.  He  admits  that  an  equivalent  for  this  supposed 
concession  to  the  South  was  intended  to  be  secured  by  another 
provision,  which  directs  that  '^Representatives  and  direct  taxes 
shall  be  apportioned  among  the  several  States,  according  to 
their  respective  numbers ;"  but  he  considers  this  provision 
"more  specious  than  solid ;  for  while  in  the  levy  of  taxes  it  ap- 
portions them  on  three-fifths  of  persons  not  free,  it  on  the  other 
hand,  really  exempts  the  other  two-fifths  from  being  taxed  at 
all  as  property.  Whereas,  if  direct  taxes  had  been  apportioned, 
as  upon  principle  they  ought  to  be,  according  to  the  real  value 
of  property  within  the  State,  the  whole  of  the  slaves  would  have 
been  taxable  as  property.  But  a  far  more  striking  inequality 
has  been  disclosed  '^by  the  practical  operations  of  the 
L  J  government.     The  principle  of  representation  is  con- 

stant and  uniform ;  the  levy  of  direct  taxes  is  occasional  and 
rare.  In  the  course  of  forty  years,  no  more  than  three  direct 
taxes  have  been  levied,  and  those  only  under  very  extraordinary 
and  pressing  circumstances.  The  ordinary  expenditures  of  the 
government  are,  and  always  have  been,  derived  from  other 
sources.  Imposts  upon  foreign  importations  have  supplied,  and 
will  generally  supply,  all  the  common  wants;  and  if  these 
should  not  furnish  an  adequate  revenue,  excises  are  next  re- 
sorted to,  as  the  surest  and  most  convenient  mode  of  taxation. 
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Direct  taxes  constitute  the  last  resort;  and,  as  might  have  been 
foreseen,  would  never  be  laid  until  other  resources  had  failed." 
This  is  a  very  imperfect,  and,  as  it  seems  to  me,  not  a  very  can- 
did view  of  a  grave  and  important  subject.    It  would  have  been 
well  to  avoid  it  altogether,  if  it  had  been  permitted ;  for  the 
public  mind  needs  no  encouragement  to  dwell,  with  unpleasant 
reflections,  upon  the  topics  it  suggests.     In  an  examination  of 
the  Constitution  of  the  United  States,  however,  some  notice  of 
this  peculiar  feature  of  it  was  unavoidable ;  but  we  should  not 
have  expected  the  author  to  dismiss  it  with  such  criticism  only 
as  tends  to  show  that  it  is  imjust  to  his  own  peculiar  part  of 
the  country.    '  It  is  manifest  to  every  one  that  the  arrangement 
rests  upon  no  particular  principle,  but  is  a  mere  compromise 
between   conflicting  interests  and  opinions.     It  is  much  to  be 
regretted  that  it  is  not  on  all  hands  acquiesced  in  and  approved^ 
upon  that  ground ;  for  no  public  necessity  requires  that  it  should 
be  discussed,  and  it  cannot  now  be   changed  without  serious 
danger  to  the  whole  fabric.     The  people  of  the  slave-holding 
States  themselves  have  never  shown  a  disposition  to  agitate  the 
question  at  all,  but,  on  the  contrary,  have  generally  sought  to 
avoid  it.     It  has,  however,  always  ''been  complained  of  as  a 
grievance,"  by  the  non-slaveholding  States,  and  that  too  in 
language  which  leaves  little  doubt  that  a  wish  is  very  generally 
entertained  to  change  it.     A  grave  author,  like  Judge  Story^ 
who  tells  the  people,  as  it  were  ex  cathedra^  that  the  thing  is 
unjust  in  itself,  will  scarcely  repress  the  dissatisfaction,  which 
such  an  announcement,  falling  in  with  preconceived  opinions^ 
will  create,  by  a  simple  recommendation  to  acquiesce  in  it  as  a 
compromise,   tending   upon  the  whole  to  good  results.     His 
remarks  may  render  the  public  mind  more  unquiet  than  it  now 
is ;  they  can  scarcely  tranquillize  or  reconcile  it.     For  myself, 
I  am  very  far  from  wishing  to  bring  the  subject  into  serious 
discussion,  with  any  view  to  change;  but  I  cannot  agree  that 
an  arrangement,  obviously  injurious  to  the  South,  should  be 

"^held  up  as  giviup'  her  advantages  of  which  the  North  has 

\       ^     ^  '  PllOl 

reason  to  complam.  "-  -• 

I  will  not  pause  to  inquire  whether  the  rule  apportioning 
representatives  according  to  numbers,  which,  after  much  con- 
test, was  finally  adopted  by  the  convention,  be  the  correct  one 
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or  not.  Supposing  tliat  it  is  so,  tlie  rule  whicli  apportions 
taxation  in  the  same  way,  follows  as  matter  of  course.  The 
difficulties  under  which  the  convention  seem  to  have  labored, 
in  regard  to  this  subject,  may  well  excite  our  surprise,  at  the 
present  day.  If  the  North  really  supposed  that  they  conceded 
any  thing  to  the  South,  by  allowing  representation  to  three- 
fifths  of  their  slaves,  they  were  certainly  but  poorly  compen- 
sated for  the  concession,  by  that  provision  of  the  Constitution 
which  apportions  taxation  according  to  representation.  This 
principle  was  universally  acknowledged  throughout  the  United 
States,  and  is,  in  fact,  only  a  modification  of  the  great  princi- 
ple upon  which  the  revolution  itself  was  based.  That  taxation 
should  be  apportioned  to  representation,  results  from  the  feder- 
ative character  of  our  government ;  and  the  fact  that  this  rule 
w^as  adopted,  sustains  the  views  which  have  been  presented, 
upon  this  point.  It  would  have  been  indeed  strange,  if  some 
one  State,  having  only  half  the  representatives  of  its  neighbor 
State,  might  yet  have  been  subjected  to  twice  the  amount  of 
taxation ;  Delaware,  for  instance,  with  her  one  representative,^ 
to  twice  the  taxes  of  Pennsylvania,  with  her  twenty-eight.  A 
different  rule  from, that  which  prevails  might  subject  the  weaker 
States  to  intolerable  oppression.  A  combination  among  a  few 
of  the  strongest  States  might,  by  a  little  management,  throw 
the  whole  burthen  of  taxation  upon  the  others,  by  selecting 
only  such  subjects  of  taxation  as  they  themselves  did  not  pos- 
sess, or  which  they  possessed  only  to  a  comparatively  small 
extent.  It  never  would  have  answered  to  entrust  the  power  of 
taxation  to  congress,  without  some  check  against  these  and 
similar  abuses,  and  no  check  could  have  been  devised,  more 
effective  or  more  appropriate  than  the  provision  now  under  con- 
sideration. All  the  States  were  interested  in  it ;  and  the  South 
much  more  deeply  than  the  North.  The  slaves  of  the  South 
afibrd  the  readiest  of  all  possible  subjects  for  this  sort  of  prac- 
tice ;  and  it  would  be  going  too  far  to  say  that  they  would  not, 
at  some  day  or  other,  be  selected  for  it,  if  this  provision  of  the 
Constitution  did  not  stand  in  the  way.  The  Southern  States 
would  certainly  never  have  adopted  the  Constitution,  without 
some  such  guaranty  as  this,  against  those  oppressions  to  which 
their  peculiar  institutions  exposed  them  ;  and  the  weaker  States, 
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whether  north  or  south,  would  never  have  adopted  it,  because  it 
might  lead  to  "^their  utter  annihilation  in  the  confede- 
racy. This  provision  of  the  Constitution,  therefore,  can  *-  ^ 
scarcely  be  considered  as  an  equivalent  for  any  thing  conceded 
by  some  of  the  States  to  others.  It  resulted  necessarily  from 
the  very  nature  of  their  union :  it  is  an  appropriate  and  neces- 
sary feature  in  every  confederacy  between  sovereign  States. 
We  ought,  then,  to  regard  that  provision  of  the  Constitution, 
which  allows  representation  to  only  three-fifths  of  the  slaves, 
as  a  eoncession  made  hy  the  South ;  and  one  for  which  they 
received  no  equivalent,  except  in  the  harmony  which  it  served 
to  produce. 

Reverting  to  the  rule,  that  representation  shall  be  appor- 
tioned to  population,  and  supposing  that  all  parties  acquiesce  in 
the  propriety  of  it,  upon  what  principle  is  the  rule  itself  founded? 
We  have  already  seen  that  the  whole  country  had  adopted  the 
principle,  that  taxation  should  be  apportioned  to  representa- 
tion, and,  of  course,  in  fixing  the  principle  of  representation, 
the  question  of  taxation  was  necessarily  involved.  There  is  no 
perfectly  just  rule  of  taxation,  but  property  ;  every  man  should 
contribute  to  the  support  of  the  government,  according  to  his 
ability,  that  is,  according  to  the  value  of  that  property  to  which 
government  extends  its  protection.  But  this  rule  never  can  be 
applied  in  practice  ;  because  it  is  impossible  to  discover  what  is 
the  amount  of  the  property,  either  of  individuals  or  nations. 
In  regard  to  states,  population  is  the  best  measure  of  this 
value  which  can  be  found,  and  is,  in  most  cases,  a  sufficiently 
accurate  one.  Although  the  wealth  of  a  state  cannot  be  ascer- 
tained, its  people  can  be  easily  counted,  and  hence  the  number 
of  its  people  gives  the  best  rule  for  its  representation,  and  con- 
sequently, for  its  taxation. 

The  population  of  a  state  is  received  as  the  best  measure  of 
the  value  of  its  property,  because  it  is  in  general  true,  that 
the  greater  the  number  of  people,  the  greater  is  the  amount 
of  productive  industry.  But  of  what  consequence  is  it,  hy 
ivhat  sort  of  people  this  amount  of  production  is  afforded  ?  It 
was  required  that  each  State  of  our  Union  should  contribute  its 
due  proportion  to  the  common  treasury ;  a  proportion  ascertained 
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by  the  number  of  its  people.  Of  what  consequence  is  it,  whether 
this  contribution  be  made  by  the  labor  of  slaves,  or  by  that  of 
freemen?  All  that  the  States  had  a  right  to  require  of  one 
another  was,  that  each  should  contribute  its  allotted  proportion ; 
but  no  State  had  a  right  to  enquire  from  what  particular  sources 
that  contribution  arose.  Each  State  having  a  perfect  right  to 
frame  its  own  municipal  regulations  for  itself,  the  other  States 
had  no  right  to  subject  her  to  any  disabilities  or  disadvantages 
on  account  of  them.  If  Massachusetts  had  a  right  to  object  to 
.  the  representation  *of  the  slaves  of  Virginia,  Virginia 
L  "^  -J  had  the  same  right  to  object  to  the  representation  of  the 
apprentices,  the  domestic  servants,  or  even  the  mechanics  of 
Massachusetts.  The  peculiar  private  condition  and  relations 
of  the  people  of  a  State  to  one  another  could  not  properly  be 
enquired  into  by  any  other  State.  That  is  a  subject  which 
each  State  regulates  for  itself;  and  it  cannot  enter  into  the 
question  of  the  influence  which  such  State  ought  to  possess,  in 
the  common  government  of  all  the  States.  It  is  enough  that  the 
State  brings  into  the  common  stock  a  certain  amount  of  wealth, 
resulting  from  the  industry  of  her  people.  Whether  those 
people  be  men  or  w^omen,  bond  or  free,  or  bound  to  service  for 
a  limited  time  only,  is  the  exclusive  concern  of  the  State  itself, 
and  is  a  matter  with  which  the  other  States  cannot  intermeddle, 
without  impertinence,  injustice  and  oppression.  So  far,  then, 
from  limiting  representation  to  three-fifths  of  the  slaves,  they 
ought  all  to  be  represented,  for  all  contribute  to  the  aggregate 
of  the  productive  industry  of  the  country.  And,  even  then, 
the  rule  would  operate  injuriously  upon  the  slave-holding 
States ;  for,  if  the  labor  of  a  slave  be  as  productive  as  that  of 
a  free  man,  (and  in  agriculture  it  is  so,)  the  cost  of  supporting 
him  is  much  less.  Therefore,  of  the  same  amount  of  food  and 
clothing,  raised  by  the  two  classes,  a  greater  surplus  will 
remain  of  that  of  the  slave,  and  of  course  a  greater  amount 
subject  to  the  demands  of  the  public  necessities. 

The  remarks  of  John  Adams,  delivered  in  convention,^  are 
very  forcible  upon  this  point.  According  to  Mr.  Jefferson's 
report  of  them,  he  observed,  "  that  the  numbers  of  people  are 

■^'  Mr.  Ajjams  was  not  a  member  of  the  convention.  This  speech  was  made 
in  congress  in  deliberating  on  the  articles  of  confederation. — [Ed.] 
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taken  as  an  index  of  the  wealth  of  the  state,  and  not  as  sub- 
jects of  taxation;  that,  as  to  this  matter  it  was  of  no  conse- 
quence by  what  name  you  called  your  people,  whether  by  that 
of  freemen  or  of  slaves;  that  in  some  countries  the  laboring 
poor  are  called  freemen,  in  others  they  are  called  slaves ;  but 
that  the  difference,  as  to  the  state,  was  imaginary  only.  What 
matters  it  whether  a  landlord,  employing  ten  laborers  on  his 
farm,  gives  them  annually  as  much  money  as  will  buy  them  the 
necessaries  of  life,  or  gives  them  those  necessaries  at  short 
hand?  The  ten  laborers  add  as  much  wealth  to  the  state, 
increase  its  exports  as  much,  in  the  one  case  as  in  the  other. 
Certainly  five  hundred  freemen  produce  no  more  profits,  no 
greater  surplus  for  the  payment  of  taxes,  than  five  hundred 
slaves.  Therefore  the  State,  in  which  are  the  laborers  called 
freemen,  should  be  taxed  no  more  than  that  in  which  are  the 
laborers  called  slaves.  Suppose  by  an  extraordinary  operation 
of  nature  or  of  law,  one-half  the  laborers  of  a  State  could,  in 
the  course  of  one  night,  be  transformed  into  slaves,  would  the 
State  be  "^made  poorer  or  less  able  to  pay  taxes?  r-^^^^-. 
That  the  condition  of  the  laboring  poor  in  most  coun-  ^  J 

tries,  that  of  the  fishermen  particularly  of  the  Northern  States, 
is  as  abject  as  that  of  slaves.  It  is  the  number  of  laborers 
which  produces  the  surplus  for  taxation,  and  numbers  therefore, 
indiscriminately,  are  the  fair  index  to  wealth." 

It  is  obvious  that  these  remarks  were  made  for  a  very  different 
purpose  from  that  which  I  have  in  view.  The  subject  then  be- 
fore the  convention  was  the  proper  rule  of  taxation,  and  it  was  Mr. 
Adams'  purpose  to  show  that,  as  to  that  matter,  slaves  should  be 
considered  only  as  people^  and,  consequently,  as  an  index  of 
the  amount  of  taxable  wealth.  The  convention  had  not  then  de- 
termined that  representatives  and  direct  taxes  should  be  regu- 
lated by  the  same  ratio.  When  they  did  determine  this,  the  re- 
marks of  Mr.  Adams  seem  to  me  conclusive,  to  show  that  repre- 
sentation of  all  the  slaves  ought  to  have  been  allowed ;  nor  do 
I  see  how  those  who  held  his  ojoinions  could  possibly  have  voted 
otherwise.  If  slaves  are  people^  as  forming  the  measure  of  na- 
tional wealth,  and  consequently  of  taxation,  and  if  taxation 
and  representation  be  placed  upon  the  same  principle,  and 
regulated  by  the  same  ratio,  then  that  slaves  are  people,  in 
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fixing  tlie  ratio  of  representation,  is  a  logical  sequztur  wliicli  no 
one  can  possibly  deny. 

But  it  is  objected  that  slaves  are  property^  and,  for  that  rea- 
son, are  not  more  entitled  to  representation  than  any  other 
species  of  property.  But  they  are  also  people^  and,  upon  ana- 
logous principles,  are  entitled  to  representation  as  people.  It 
is  in  this  character  alone  that  thq  non-slave-holding  States  have 
a  right  to  consider  them,  as  has  already  been  shown,  and  in  this 
character  alone  is  it  just  to  consider  them.  We  ought  to  pre- 
sume that  every  slave  occupies  a  place  which,  but  for  his  pres- 
ence, -would  be  occupied  by  a  free  white  man ;  and,  if  this  were 
so,  every  one,  and  not  three-fifths  only,  would  be  represented. 
But  the  States  who  hold  no  slaves  have  no  right  to  complain 
that  this  is  not  the  case  in  other  States,  so  long  as  the  labor  of 
the  slave  contributes  as  much  to  the  common  stock  of  productive 
industry,  as  the  labor  of  the  white  man.  It  is  enough  that  a 
State  possesses  a  certain  number  of  people,  of  living,  rational 
beings.  We  are  not  to  enquire  whether  they  be  black,  or  white, 
or  tawny,  nor  what  are  their  peculiar  relations  among  one  an- 
other. If  the  slave  of  the  south  be  property,  of  what  nature  is 
that  property,  and  what  kind  of  interest  has  the  owner  in  it  ? 
He  has  a  right  to  the  profits  of  the  slave's  labor.  And  so,  the 
master  of  an  indented  apprentice  has  a  right  to  the  profits  of 
his  labor.  It  is  true,  one  holds  the  right  for  the  life  of  the 
r  ^114.1  ^-^^^'^j  ^^^  *^^^  other  only  for  a  time  limited  in  the  ap- 
prentices' indentures  ;  but  this  is  a  difi'erence  only  in 
the  extent,  and  not  in  the  nature  of  the  interest.  It  is  also 
true,  that  the  owner  of  a  slave  has,  in  most  States,  a  right  to 
sell  him ;  but  this  is  only  because  the  laws  of  the  State  autho- 
rize him  to  do  so.  And,  in  like  manner,  the  indentures  of  an 
apprentice  may  be  transferred  if  the  laws  of  the  State  will  al- 
low it.  In  all  these  respects,  therefore,  the  slave  and  the  in- 
dented apprentice  stand  upon  precisely  the  same  principle.  To 
a  certain  extent,  they  are  both  property,  and  neither  of  them 
can  be  regarded  as  a  free  man ;  and  if  the  one  be  not  entitled 
to  representation,  the  other  also  should  be  denied  that  right. 
Whatever  be  the  difference  of  their  relations  to  the  separate 
members  of  the  community,  in  the  eye  of  that  community  they 
are  both  people.     Here,  again,  Mr.  Adams  shall  speak  for  me  ; 
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and  our  country  has  produced  few  men  wlio  could  speak  more 
wisely.  "  A  slave  may  indeed,  from  the  custom  of  speech,  be 
more  properly  called  the  wealth  of  his  master,  than  the  free  la- 
borer might  be  called  the  wealth  of  his  employer ;  but  as  to  the 
State,  both  are  equally  its  wealth,  and  should  therefore  equally 
add  to  the  quota  of  its  tax."  Yes  ;  and,  consequently,  they 
should  equally  add  to  the  quota  of  its  representation. 

Our  author  supposes  that  it  is  a  grea.t  advantage  to  the  slave- 
holding  States  tliat,  while  three-fifths  of  the  slaves  are  entitled 
to  representation,  two-^i\h^  are  exempted  from  taxation.  Why 
confine  it  to  three-fifths  ?  Suppose  that  none  of  them  were  en- 
titled to  representation,  the  only  consequence  would  be,  that 
the  State  would  have  fewer  representatives,  and,  for  that  reason, 
would  have  a  less  amount  of  taxes  to  pay.  In  this  case,  all  the 
slaves  Avould  be  exempted  from  taxation ;  and,  according  to  our 
author,  the  slave-holding  States  would  have  great  reason  to  be 
content  with  so  distinguishing  an  advantage.  And,  for  the 
same  reason,  every  other  State  would  have  cause  to  rejoice  at 
the  diminution  of  the  number  of  its  people,  for  although  its  re- 
presentation would  thereby  be  decreased,  its  taxes  would  be 
decreased  in  the  same  proportion.  This  is  the  true  mode  of 
testing  the  author's  position.  It  will  be  found  that  every  State 
values  the  right  of  representation  at  a  price  infinitely  beyond 
the  amount  of  direct  taxes  to  which  that  right  may  subject  it ; 
and,  of  course,  the  Southern  States  have  little  reason  to  be 
thankful  that  two-fifths  of  their  slaves  are  exempted  from  taxa- 
tion, since  they  lose,  in  consequence  of  it,  the  right  of  repre- 
sentation to  the  same  extent.  The  author,  however,  seems  to 
have  forgotten  this  connexion  between  representation  and  taxa- 
tion ;  he  looks  only  at  the  sources  whence  the  Union  may  draw 
wealth  from  *the  South,  without  enquiring  into  the  r  ^k-i  -i  c-i 
principles  upon  which  her  representation  may  be  en- 
larged. He  thinks  that  direct  taxes  ought  to  be  apportioned, 
"-  according  to  the  real  value  of  property  within  the  State;"  in 
which  case  "  the  whole  of  the  slaves  would  have  been  taxable 
as  property."  I  have  already  remarked  that  this  is,  indeed, 
the  true  rule ;  but  it  is  wholly  impracticable.  It  would  be  alike 
impossible  to  fix  a  satisfactory  standard  of  valuation,  and  to 
discover  the  taxable  subjects.     No  approximation  to  the  truth 
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could  be  hoped  for,  without  a  host  of  officers,  whose  compensa- 
tions would  consume  a  large  proportion  of  the  tax,  while,  from 
the  very  nature  of  their  duties,  they  would  be  forced  into  minute 
examinations,  inconsistent  with  the  freedom  of  our  institutions, 
harassing  and  vexatious  in  their  details,  and  leading  inevitably 
to  popular  resistance  and  tumult.  And  this  process  must  be  gone 
through  at  every  new  tax ;  for  the  relative  wealth  of  the  States 
would  be  continually  changing.  Hence,  population  has  been 
selected  as  the  proper  measure  of  the  wealth  of  the  States. 
But,  upon  our  author's  principle,  the  South  would  be,  indeed, 
little  better  off  than  the  lamb  in  the  embrace  of  the  wolf.  The 
slaves  are  easily  found;  they  can  neither  be  buried  under 
ground,  nor  hid  in  the  secret  drawers  of  a  bureau.  They  are 
peculiar^  too,  to  a  particular  region ;  and  other  regions,  having 
none  of  them,  would  yet  have  a  voice  in  fixing  their  value  as 
subjects  of  taxation.  That  they  would  bear  something  more 
than  their  due  share  of  this  burthen,  is  just  as  certain  as  that 
man,  under  all  circumstances,  will  act  according  to  his  nature. 
In  the  mean  time,  not  being  considered  as  people^  they  would 
have  no  right  to  be  heard  in  their  own  defence,  through  their 
representatives  in  the  federal  councils.  On  the  other  hand,  the 
non-slave-holding  States  would  be  represented  in  proportion  to 
the  whole  numbers  of  their  people,  and  would  be  taxed  only 
according  to  that  part  of  their  wealth  which  they  might  choose 
to  disclose,  or  which  they  could  not  conceal.  And  in  the  esti- 
mate of  this  wealth,  their  people  would  not  be  counted  as  taxa- 
ble subjects,  although  they  hold  to  their  respective  States  pre- 
cisely the  same  relation,  as  laborers  and  contributors  to  the 
common  treasury,  as  is  held  by  the  slaves  of  the  South  to  their 
respective  States.  The  rule,  then,  which  considers  slaves  only 
as  property  to  be  taxed,  and  not  as  people  to  be  represented, 
is  little  else  than  a  rule  imposing  on  the  Southern  States  almost 
the  entire  burthens  of  the  government,  and  allowing  to  them 
only  the  shadow  of  influence  in  the  measures  of  that  govern- 
ment. 

The  truth  is,  the  slave-holding  States  have  always  contributed 

more  than  their  just  proportion  to  the  wealth  and  strength  of 

r  '-^1 1  fi1  ^'^^  country,  "^and  not  less  than  their  just  proportion  to 

its  intelligence  and  public  virtue.     This  is  the  only 
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perfectly  just  measure  of  political  influence  ;  but  it  is  a  meas- 
ure wliich  cannot  be  applied  in  practice.  We  receive  i^opula- 
tion  as  the  best  practicable  substitute  for  it;  and  as  all  people^ 
whatever  be  their  private  and  peculiar  conditions  and  relations, 
are  presumed  to  contribute  their  share  to  the  stock  of  general 
wealth,  intelligence  and  virtue,  they  are  all  entitled  to  their  re- 
spective shares  of  influence  in  the  measures  of  government.  The 
slave-holding  States,  therefore,  had  a  right  to  demand  that  all 
their  slaves  should  be  represented ;  they  yielded  too  much  in 
agreeing  that  only  three-fifths  of  them  should  possess  that 
right.  I  cannot  doubt  that  this  would  have  been  conceded  by 
the  convention,  had  the  principle,  that  representatives  and  direct 
taxes  should  be  apportioned  according  to  the  same  ratio,  been 
then  adopted  into  the  Constitution.  It  would  have  been  per- 
ceived that,  while  the  representation  of  the  Southern  States  would 
thus  have  been  increased,  their  share  of  the  public  taxes  would 
have  been  increased  in  the  same  proportion ;  and  thus  they 
would  have  stood,  in  all  respects,  upon  the  same  footing  with 
the  other  States.  The  Northern  States  would  have  said  to  them, 
''  Count  your  people ;  it  is  of  no  consequence  to  us  what  is  their 
condition  at  home ;  they  are  laborers^  and  therefore  they  con- 
tribute the  same  amount  of  taxable  subjects,  whether  black  or 
white,  bond  or  free.  We  therefore  recognize  them  as  people^ 
and  give  them  representation  as  such.  All  that  we  require  is, 
that  when  we  come  to  lay  direct  taxes,  they  shall  be  regarded 
as  people  still,  and  you  shall  contribute  for  them  precisely  as 
we  contribute  for  our  people."  This  is  the  plain  justice  of  the 
case ;  and  this  alone  would  be  consistent  with  the  great  princi- 
ples which  ought  to  regulate  the  subject.  It  is  a  result  which  is 
no  longer  attainable,  and  tliQ  South  will,  as  they  ought  to  do, 
acquiesce  in  the  arrangement  as  it  now  stands.  But  they  have 
reason  to  complain  that  grave  authors,  in  elaborate  works  de- 
signed to  form  the  opinions  of  rising  generations,  should  so  treat 
the  subject  as  to  create  an  impression  that  the  Southern  States 
are  enjoying  advantages  under  our  Constitution,  to  which  they 
are  not  fairly  entitled,  and  which  they  owe  only  to  the  liberality 
of  the  other  States;  for  the  South  feels  that  these  supposed  ad- 
vantages are,  in  fact,  sacrifices,  which  she  has  made  only  to  a 
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spirit  of  conciliation  and  harmonj^,  and  wlilcli  neitlier  justice 
nor  sound  principle  would  ever  have  exacted  of  her. 

The  most  defective  part  of  the  Federal  Constitutionj  beyond 
all  question,  is  that  -vyhich  relates  to  the  executive  depart- 
ment. It  is  impossible  to  read  that  instrument,  without 
r^^-t-ini  being  forcibly  struck  with  "^the  loose  and  unguarded 
"^  terms  in  which  the  powers  and  duties  of  the  President 
are  pointed  out.  So  far  as  the  legislature  is  concerned,  the 
limitations  of  the  Constitution  are,  perhaps,  as  precise  and 
strict  as  they  could  safely  have  been  made ;  but  in  regard  to 
the  executive,  the  convention  appear  to  have  studiously  selected 
such  loose  and  general  expressions,  as  would  enable  the  Presi- 
dent, by  implication  and  construction,  either  to  neglect  his  du- 
ties, or  to  enlarge  his  powers.  We  have  heard  it  gravely  as- 
serted in  congress,  that  whatever  power  is  neither  legislative  nor 
judiciary,  is,  of  course,  executive,  and,  as  such,  belongs  to  the 
President,  under  the  Constitution!  How  far  a  majority  of  that 
body  would  have  sustained  a  doctrine  so  monstrous,  and  so  ut- 
terly at  war  with  the  whole  genius  of  our  government,  it  is  im- 
possible to  say;  but  this,  at  least,  we  know,  that  it  met  with  no 
rebuke  from  those  who  supported  the  particular  act  of  executive 
power,  in  defence  of  which  it  was  urged.  Be  this  as  it  may,  it 
is  a  reproach  to  the  Constitution,  that  the  executive  trust  is  so 
ill-defined,  as  to  leave  any  plausible  pretence,  even  to  the  insane 
zeal  of  party  devotion,  for  attributing  to  the  President  of  the 
United  States  the  powers  of  a  despot;  powers  which  are  wholly 
unknown  in  any  limited  monarchy  in  the  world. 

It  is  remarkable  that  the  Constitution  is  wholly  silent  in  re- 
gard to  the  power  of  removal  from  office.  The  appointing  power 
is  in  the  President  and  senate;  the  President  nominating,  and 
the  senate  confirming;  but  the  power  to  remove  from  office 
seems  never  to  have  been  contemplated  by  the  convention  at 
all,  for  they  have  given  no  directions  whatever  upon  the  subject. 
The  consequence  has  been  precisely  such  as  might  have  been 
expected,  a  severe  contest  for  the  possession  of  that  power,  and 
the  ultimate  usurpation  of  it,  by  that  department  of  the  govern- 
ment to  which  it  ought  never  to  be  entrusted.  In  the  absence 
of  all  precise  directions  upon  the  subject,  it  would  seem  that  the 
power  to  remove  ought  to  attend  the  power  to  appoint;  for 
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those  wliose  duty  it  is  to  fill  the  offices  of  the  country  with  compe- 
tent incumbents,  cannot  possibly  execute  that  trust  fully  and  well, 
unless  they  have  power  to  correct  their  own  errors  and  mistakes, 
by  removing  the  unworthy,  and  substituting  better  men  in  their 
places.  This,  I  have  no  doubt,  is  the  true  construction  of  our 
Constitution.  It  was  for  a  long  time  strenuously  contended  for 
by  a  large  party  in  the  country,  and  was  finally  yielded,  rather 
to  the  confidence  which  the  country  reposed  in  the  virtues 
of  Washington,  than  to  any  conviction  that  it  was  properly  an 
executive  power,  belonging  only  to  the  President.  It  is  true  of 
Washington  alone  of  all  the  truly  "^ great  of  the  earth,  that 
he  never  inflicted  an  injury  upon  his  country,  except  only  L  J 

such  as  proceeded  from  the  excess  of  his  own  virtues.  His  known 
patriotism,  wisdom  and  purity,  inspired  us  with  a  confidence  and  a 
feeling  of  security  against  the  abuses  of  power,  which  has  led 
to  the  establishment  of  many  precedents,  dangerous  to  public 
liberty  in  the  hands  of  any  other  man.  Of  these,  the  instance 
before  us  is  not  the  least  important.  The  power  to  remove  from 
office  is,  in  effect,  the  power  to  appoint  to  office.  What  does  it 
avail  that  the  senate  must  be  consulted  in  appointing  to  office, 
if  the  President  may,  the  very  next  moment,  annul  the  act  by 
removing  the  person  appointed !  The  senate  has  no  right  to 
select;  they  can  do  nothing  more  than  confirm  or  reject  the 
person  nominated  by  the  President.  The  President  may  nomi- 
nate his  own  devoted  creatures;  if  the  senate  should  disapprove 
any  one  of  them,  he  has  only  to  nominate  a/uother,  and  another, 
and  another;  for  there  is  no  danger  that  the  list  will  be  ex- 
hausted, until  the  senate  will  be  persuaded  or  worried  into  com- 
pliance. And  when  the  appointment  is  made,  the  incumbent 
knows  that  he  is  a  mere  tenant  at  will,  and  necessarily  becomes 
the  mere  tool  and  slave  of  the  man  at  whose  sole  pleasure  he 
eats  his  daily  bread.  Surely,  it  is  a  great  and  alarming  defect 
in  our  Constitution,  that  so  vast  and  dangerous  a  power  as  this 
should  be  held  by  one  man.  Nothing  more  is  required  to  place 
the  liberties  of  the  country  at  the  feet  of  the  President,  than  to 
authorize  him  to  fill,  and  to  vacate  and  to  fill  again,  at  his  sole 
will  and  pleasure,  all  the  offices  of  the  country. 

The  necessary  consequence  of  enabling  the  President  to  re- 
move from  office  at  his  mere  pleasure  is,  that  the  officer  soon 
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learns  to  consiclei'  himself  the  officer  of  the  President,  and  not 
of  the  country.  The  nature  of  his  responsibility  is  changed ; 
he  answers  not  to  the  people  for  his  conduct,  for  he  is  beyond 
their  reach ;  he  looks  only  to  the  President,  and,  satisfied  with 
Ms  approval,  is  regardless  of  every  thing  else.  In  fact,  his 
office,  however  obscure  it  may  be,  soon  comes  to  be  considered 
only  a  part  of  the  great  executive  poAver  lodged  in  the  President. 
The  President  is  the  village  postmaster,  the  collector  of  the 
customs,  the  marshal,  and  every  thing  else ;  and  the  incumbents 
of  those  offices  are  but  Ms  agents,  through  whom,  for  the  sake 
of  convenience,  he  exercises  so  much  of  his  gigantic  powers. 
One  step  farther,  and  the  agency  of  the  senate  in  these  appoint- 
ments will  be  no  longer  invoked.  A  little  more  of  that  con- 
struction and  implication  to  which  the  looseness  of  the  Constitu- 
tion, on  this  point,  holds  out  the  strongest  invitation,  and  the 
President  will  say  to  the  senate,  ''  This  collector  ship  is  a  part  of 
the  great  executive  trust  which  is  lodged  in  *me ; 
L  J  I  have  a  right  to  discharge  it  in  person,  if  I  please, 

and,  consequently,  I  have  a  right  to  discharge  it  by  my  own 
agent.  It  is  my  duty  to  see  that  the  laws  are  executed ;  and 
if  I  do  so,  that  is  all  that  the  country  can  require  of  me.  I 
have  a  right  to  do  so  in  my  own  way."  There  is  no  extrava- 
gance in  this  supposition ;  nothing  in  the  past  history  of  the 
country  which  teaches  us  to  consider  it  an  improbable  result. 
Who  does  not  perceive  that  the  claims  which  have  already  been 
made,  in  behalf  of  executive  power  upon  this  very  point,  must  of 
necessity  change  the  whole  nature  and  spirit  of  our  institutions  ? 
Their  fundamental  principle  is,  that  all  power  is  in  the  people^ 
and  that  public  officers  are  but  their  trustees  and  servants,  re- 
sponsible to  them  for  the  execution  of  their  trusts.  And  yet, 
in  the  various  ramifications  of  the  executive  power,  in  the  thou- 
sand agencies  necessary  to  the  convenience  and  interests  of  the 
people,  which  belong  to  that  department,  there  is,  in  effect,  no 
responsibility  whatever.  The  injured  citizen  can  make  his 
complaint  only  to  the  President,  and  the  President's  creature 
knows  that  he  is  perfectly  secure  of  his  protection,  because  he 
has  already  purchased  it  by  slavish  subserviency.  Is  it  enough 
that  the  President  himself  is  responsible  ?  We  shall  soon  see 
that  his  responsibility  is  nominal  only;  a  mere  formal  mockery. 
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And  responsible  for  what  ?  Will  you  impeach  the  President 
because  a  postmaster  has  robbed  the  public  mail,  or  a  collector 
of  the  customs  stolen  the  public  money  ?  There  is  absurdity  in 
the  very  idea.  Will  you  impeach  him  because  he  does  not  re- 
move these  unfaithful  agents,  and  appoint  others  ?  He  will  tell 
you  that,  according  to  the  construction  which  has  been  given  to 
the  Constitution,  and  in  which  you  yourselves  have  acquiesced, 
that  matter  depends  solely  on  his  own  will,  and  you  have  no 
right  to  punish  him  for  what  the  Constitution  authorizes  him  to 
do.  What  then  is  the  result?  The  President  claims  every 
power  which,  by  the  most  labored  constructions,  and  the  most 
forced  implications,  can  be  considered  as  executive.  No  matter 
in  how  many  hands  they  are  distributed,  he  wields  them  all ; 
and  when  we  call  on  him  to  answer  for  an  abuse  of  those  powers, 
he  gravely  tells  us,  that  his  agents  have  abused  them,  and  not 
he.  And  when  we  call  on  those  agents  to  answer,  they  impu- 
dently reply,  that  it  is  no  concern  of  ours,  they  will  answer  to 
the  President!  Thus  powers  may  be  multiplied  and  abused 
without  end,  and  the  people,  the  real  sovereigns,  the  deposi- 
taries of  all  power,  can  neither  check  nor  punish  them ! 

This  subj  ect  certainly  calls  loudly  for  public  attention.  We  ought 
not  to  lose  sight  of  the  rapid  progress  we  have  made  in  the  decline 

of  "^public  virtue.     It  becomes  us  to  understand  that  we  ^  . ,  ^^ ., 

r   1201 
have,  no  longer,  Washingtons  among  us,  to  whose  pure  ^  -• 

hands  the  greatest  powers  may  be  safely  entrusted.  We  are 
now  in  that  precise  stage  of  our  progress,  when  reform  is  not 
impossible,  and  when  the  practical  operation  of  the  government 
has  shown  us  in  what  particulars  reform  is  necessary.  If  we 
regard  our  government,  not  as  the  mere  institution  of  the  hour, 
but  as  a  system  which  is  to  last  through  many  successive  gen- 
erations, protecting  and  blessing  them,  it  becomes  us  to  correct 
its  faults,  to  prune  its  redundancies,  to  supply  its  defects,  to 
strengthen  its  weak  points,  and  check  its  tendency  to  run  into 
irresponsible  power.  If  this  be  not  speedily  done,  it  requires 
no  prophet's  eye  to  see  that  it  will  not  be  done  at  all.  And 
whenever  this  great  and  necessary  work  shall  be  undertaken,  the 
single  reform  which  is  here  suggested  will  accomplish  half  that 
is  required. 

Another  striking  imperfection  of  the  Constitution,  as  respects 
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the  executive  department,  is  found  in  the  veto  power.  The 
right  to  forbid  the  people  to  pass  whatever  laws  they  please,  is 
the  right  to  deprive  them  of  self-government.  It  is  a  power 
which  can  never  be  entrusted  to  one  man,  or  any  number  of 
men  short  of  the  people  themselves,  without  the  certain  destruc- 
tion of  public  liberty.  It  is  true  that  each  department  of  the 
government  should  be  armed  w^ith  a  certain  power  of  self-pro- 
tection against  the  assaults  of  the  other  departments ;  and  the 
executive,  probably,  stands  most  in  need  of  such  protection. 
But  the  veto  power,  as  it  stands  in  the  Constitution,  goes  far 
beyond  this  object.  It  is,  in  effect,  a  power  in  the  executive 
department  to  forbid  all  action  in  any  other.  It  ^  is  true  that, 
notwithstanding  the  veto  of  the  President,  a  law  may  still  be 
passed,  j)rovided  two-thirds  of  each  house  of  congress  agree 
therein ;  but  it  is  obvious  that  the  cases  are  very  rare,  in  which 
such  concurrence  could  be  expected.  In  cases  of  plain  necessity 
or  policy  the  veto  would  not  be  applied ;  and  those  of  doubtful 
necessity  or  policy  would  rarely  be  carried  by  a  majority  so 
large  as  two-thirds  of  each  house.  And  yet  in  these  it  may  be 
just  as  important  that  the  public  will  should  be  carried  out,  as 
in  cases  of  less  doubt  and  difficulty.  It  may  be,  also,  that  a 
President  may  oppose  the  passage  of  laws  of  the  plainest  and 
most  pressing  necessity.  And  if  he  should  do  so,  it  would  cer- 
tainly give  him  a  most  improper  power  over  the  people,  to  en- 
able him  to  prevent  the  most  necessary  legislation,  with  only 
one-third  of  each  house  of  congress  in  his  favor.  There  is  some- 
thing incongruous  in  this  union  of  legislative  and  executive 
powers  in  the  same  man.     Perhaps  it  is  proper  that  there  should 

be  a  power  somewhere,   to  check  hasty  and  "^ill-con- 
r*1211  '^ 

L  J  sidered  legislation,  and  that  power  may  be  as  well  en- 

trusted to  the  President  as  to  any  other  authority.  But  it  is 
not  necessary  that  it  should  be  great  enough  to  prevent  all  le- 
gislation, nor  to  control  in  any  respect  the  free  exercise  of  the 
legislative  will.  It  would  be  quite  enough  for  the  security  of 
the  rights  of  the  executive,  and  quite  enough  to  ensure  tempe- 
rate and  wise  legislation,  to  authorize  the  President  merely  to 
send  back  to  the  legislature  for  reconsideration  any  law  which 
he  disapproved.  By  thus  affording  to  that  body  time  and  op- 
portunity for  reflection,  with  all  the  additional  lights  which  the 
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President  liimself  conld  throw  upon  the  subject,  we  should  have 
every  reasonable  security  for  the  due  exercise  of  the  legislative 
wisdom,  and  a  fair  expression  of  the  public  will.  But  if,  after 
all  this,  the  legislature,  in  both  its  branches,  should  still  adhere 
to  their  opinion,  the  theory  and  the  sound  practice  of  all  our 
institutions  require  that  their  decision  should  be  binding  and 
final. 

But  the  great  defect  of  the  Constitution  in  relation  to  this 
department  is,  that  the  responsibility  of  the  President  is  not 
duly  secured.  I  am  sensible  of  the  great  difficulty  which 
exists  in  arranging  this  subject  properly.  It  is  scarcely  pos- 
sible to  lodge  the  power  of  impeachment  any  where,  without 
subjecting  it  to  the  danger  of  corrupting  influences  ;  and  it  is 
equally  difficult  so  to  limit  the  extent  and  direct  the  exercise  of 
that  power,  as  to  reconcile  a  proper  responsibility  in  the  officer, 
with  a  proper  independence  and  sense  of  security,  in  the  dis- 
charge of  his  duties.  The  power  to  try  impeachments  is  cor- 
rectly lodged  with  the  senate,  the  representative  of  the  States ; 
for,  as  the  government,  with  all  its  offices,  was  created  by  the 
States,  the  States  alone  should  have  the  right  to  try  and  to 
remove  the  delinquent  incumbents.  But  in  the  exercise  of  this 
power,  the  concurrence  of  too  large  a  proportion  is  made  neces- 
sary to  conviction.  The  same  reasoning  applies  here  which 
was  applied  to  the  veto  power.  Nothing  short  of  the  most 
flagrant  and  indisputable  guilt  will  ever  subject  a  president  to 
removal  by  impeachment.  He  must  be,  indeed,  but  little  prac- 
ticed in  the  ways  of  men,  or  strangely  misled  and  infatuated,  if, 
with  all  the  means  which  his  office  places  within  his  control,  he 
cannot  bring  over  at  least  one-third  of  the  senate  to  his  support. 

It  is  scarcely  to  be  supposed  that  a  man  elected  by  the  suf- 
frages of  a  majority  of  the  States  would,  within  the  short 
period  of  four  years,  so  far  forfeit  his  standing  with  the  public, 
as  not  to  retain  the  confidence  of  at  least  one-third  of  them. 
Besides,  he  has  abundant  means  of  influencing  the  conduct  of 
his  triers,  however  strong  may  be  public  opinion  against  him. 
To  require,  therefore,  the  concurrence  of  two-thirds  "^'of 
the  senators  present,  is,  in  effect,  to  render  the  whole  ^  -• 

process  an  idle  form.     It  might  not  be  safe,  however,  to  repose 
this  high  trust  in  a  bare  majority.     The  object  to  be  attained 
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is,  on  the  one  hand,  to  make  the  number  authorized  to  convict 
so  large,  as  to  afford  a  reasonable  assurance  that  there  will  be 
no  conviction  without  clear  proof  of  guilt,  and,  on  the  other, 
to  make  it  so  small,  as  to  afford  equal  assurance  that  the  guilty 
will  not  escape.  I  do  not  pretend  to  suggest  how  large  the 
majority  ought  to  be,  in  order  to  ensure  this  result;  but  it  is 
perfectly  certain  that,  as  the  matter  now  stands,  in  nine-tenths 
of  the  cases  in  which  the  power  may  be  called  into  exercise,  it 
will  be  found  utterly  unavailing  for  any  good  purpose.  Indeed, 
it  can  scarcely  fail  to  be  extremely  mischievous ;  for  a  charge 
of  guilt  preferred,  and  not  sustained,  will  always  strengthen 
the  President,  by  enlisting  public  sympathy  in  his  favor,  and 
will  thus  indirectly  sanction  the  very  abuse  for  which  he  was 
subjected  to  trial.  A  President  tried  and  acquitted  will  always 
be  more  powerful  than  he  would  have  been,  had  he  done  nothing 
to  bring  his  conduct  into  question. 

There  is  a  species  of  responsibility  to  which  the  President  is 
subjected,  in  the  fact  that  the  people  may  refuse  to  re-elect 
him.  This  will  certainly  be  felt  in  some  degree,  by  those  Pre- 
sidents for  whom  a  re-election  possesses  greater  charms  than 
any  possible  abuse  of  power.  But  this  is,  under  any  circum- 
stances, a  feeble  security  to  the  people ;  and  it  will  be  found 
of  no  value  whatever,  as  soon  as  the  government  shall  have 
approached  a  little  nearer,  than  at  present,  to  the  confines  of 
absolute  power.  Besides,  the  reasoning  could  not  apply  to  a 
President  in  his  second  term,  and  who,  according  to  the  esta- 
blished usage,  could  not  expect  to  be  re-elected.  This  is  the 
period  through  which  he  may  revel  in  all  the  excesses  of  usurped 
authority,  without  responsibility,  and  almost  without  check  or 
control. 

The  re-eligibility  of  the  President,  from  term  to  term,  is  the 
necessary  source  of  numberless  abuses.  The  fact  that  the  same 
President  may  be  elected,  not  for  a  second  term  only,  but  for  a 
third,  or  fourth,  or  twentieth,  will  ere  long  suggest  to  him  the 
most  corrupting  uses  of  his  powers,  in  order  to  secure  that 
object.  At  present  there  is  no  danger  of  this.  Presidents  are 
now  made,  not  by  the  free  suffrages  of  the  people,  but  by  party 
management ;  and  there  are  always  more  than  one  in  the  suc- 
cessful party,  who  are  looking  to  their  own  turn  in  the  presi- 
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dential  office.  It  is  too  early  yet  for  a  monopoly  of  that  high 
honor ;  but  the  time  will  come,  ^yhen  the  actual  incumbent  will 
find  means  to  buy  off  opposition,  and  to  ensure  a  continuance  in 
office,  by  prostituting  the  trusts  which  belong  to  it.  This  is 
so  obviously  within  ^the  natural  course  of  things,  that 
it  may  well  excite  our  surprise  that  the  convention  L  -^  J 
should  haye  left  the  public  liberty  wholly  unguarded,  at  so 
assailable  a  point.  It  is  surely  a  plain  dictate  of  wisdom,  and 
a  necessary  provision  in  every  free  government,  that  there 
should  be  some  definite  limit  to  the  duration  of  executive  power, 
in  the  same  hands.  We  cannot  hope  to  be  free  from  the  cor- 
ruptions which  result  from  an  abuse  of  presidential  power  and 
patronage,  until  that  officer  shall  be  eligible  only  for  one  term 
— a  long  term  if  you  please — and  until  he  shall  be  rendered 
more  easily  and  directly  responsible  to  the  power  which  appoints 
him. 

Regarding  this  work  of  Judge  Story  as  a  whole,  it  is  impos- 
sible not  to  be  struck  with  the  laborious  industry  which  he  has 
displayed,  in  the  collection  and  preparation  of  his  materials. 
He  does  not  often  indulge  himself  in  speculations  upon  the 
general  principles  of  government,  but  confines  himself,  with 
great  strictness,  to  the  particular  form  before  him.  Consider- 
ing him  as  a  mere  lawyer,  his  work  does  honor  to  his  learning 
and  research,  and  will  form  a  very  useful  addition  to  our  law 
libraries.  But  it  is  not  in  this  light  only  that  we  are  to  view 
it.  The  author  is  a  politician^  as  well  as  a  lawyer,  and  has 
taken  unusual  pains  to  justify  and  recommend  his  own  peculiar 
opinions.  This  he  has  done,  often  at  the  expense  of  candor 
and  fairness,  and,  almost  invariably,  at  the  expense  of  historical 
truth.  "We  may  well  doubt,  therefore,  whether  his  book  will 
not  produce  more  evil  than  good,  to  the  country;  since  the  false 
views  which  it  presents,  of  the  nature  and  character  of  our 
government,  are  calculated  to  exert  an  influence  over  the  public 
mind,  too  seriously  mischievous  to  be  compensated  by  any  new 
lights  which  it  sheds  upon  other  parts  of  our  Constitution. 
Indeed,  it  is  little  else  than  a  labored  panegyric  upon  that  in- 
strument. Having  made  it,  by  forced  constructions,  and  strange 
misapprehensions  of  history,  to  conform  to  his  own  heau  ideal 
of  a  perfect  government,  he  can  discern  in  it  nothing  that  is 
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deficient,  nothing  that  is  superfluous.  And  it  is  his  particular 
pleasure  to  arm  it  with  strong  powers,  and  surround  it  with 
imposing  splendors.  In  his  examination  of  the  legislative  de- 
partment, he  has  displayed  an  extraordinary  liberality  of  con- 
cession, in  this  respect.  There  is  not  a  single  important  power 
ever  exercised  or  claimed  for  congress,  which  he  does  not  vin- 
dicate and  maintain.  The  long  contested  powers  to  protect 
manufactures,  to  construct  roads,  with  an  endless  list  of  similar 
objects  to  which  the  public  money  may  be  applied,  present  no 
serious  difficulty  to  his  mind.  An  examination  of  these  several 
subjects,  in  detail,  would  swell  this  review  beyond  its  proper 
limits,  and  is  rendered  ^unnecessary  by  the  great  prin- 
L  ^  ciples  which  it  has  been  my  object  to  establish.     I 

allude  to  them  here,  only  as  illustrating  the  general  character 
of  this  book,  and  as  showing  the  dangerous  tendency  of  its 
political  principles.  It  is,  indeed,  a  strong  argument  in  favor 
of  federal  power ;  and  when  we  have  said  this,  we  have  given 
it  the  character  which  the  author  will  most  proudly  recognize. 
And  it  is  not  for  the  legislature  alone,  that  these  unbounded 
powers  are  claimed ;  the  other  departments  come  in  for  a  full 
share  of  his  favor.  Even  when  he  is  forced  to  condemn,  he 
does  it  with  a  censure  so  faint,  and  so  softened  and  palliated, 
as  to  amount  to  positive  praise. 

It  is  too  late  for  the  people  of  these  States  to  indulge  them- 
selves in  these  undiscriminating  eulogies  of  their  Constitution. 
We  have,  indeed,  every  reason  to  admire  and  to  love  it,  and  to 
place  it  far  above  every  other  system,  in  all  the  essentials  of 
good  government.  Still,  it  is  far  from  being  perfect,  and  we 
should  be  careful  not  to  suifer  our  admiration  of  what  is  un- 
doubtedly good  in  it,  to  make  us  blind  to  what  is  as  undoubtedly 
evil.  When  we  consider  the  difficulties  under  which  the  con- 
vention labored,  the  great  variety  of  interests  and  opinions 
which  it  was  necessary  for  them  to  reconcile,  it  is  matter  of 
surprise  that  they  should  have  framed  a  government  so  little 
liable  to  objection.  But  the  government  which  they  framed  is 
not  that  which  our  author  has  portrayed.  Even  upon  the 
guarded  principles  for  Avhich  I  have  contended  in  this  review, 
the  action  of  the  whole  system  tends  too  strongly  towards  con- 
solidation.    Much  of  this  tendency,  it  is  true,  might  be  cor•^ 
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rected  by  ordinary  legislation;  but,  even  then,  there  would 
remain  in  the  federal  government  an  aggregate  of  powers, 
which  nothing  but  an  enlightened  and  ever-vigilant  public 
opinion  could  confine  within  safe  limits.  But  if  our  author's 
principles  be  correct,  if  ours  be,  indeed,  a  consolidated  and  not 
a  federative  system,  I,  at  least,  have  no  praises  to  bestow  on  it. 
Monarchy  in  form,  open  and  acknowledged,  is  infinitely  pre- 
ferable to  monarchy  in  disguise. 

The  principle  that  ours  is  a  consolidated  government  of  all 
the  people  of  the  United  States,  and  not  a  confederation  of 
sovereign  States,  must  necessarily  render  it  little  less  than 
omnipotent.  That  principle,  carried  out  to  its  legitimate  results, 
will  assuredly  render  the  federal  government  the  strongest  in 
the  world.  The  powers  of  such  a  government  are  supposed  to 
reside  in  a  majority  of  the  people  ;  and,  as  its  responsibility  is 
only  to  the  people,  that  majority  may  make  it  whatever  they 
please.  To  whom  is  that  majority  itself  responsible  ?  Upon 
the  theory  that  it  possesses  all  the  powers  of  the  government, 
*there  is  nothing  to  check,  nothing  to  control  it.  In  a  p^^^^  -, 
population  strictly  homogeneous  in  interests,  character  *-  -• 

and  pursuits,  there  is  no  danger  in  this  principle.  "We  adopt  it 
in  all  our  State  governments,  and  in  them  it  is  the  true  prin- 
ciple ;  because  the  majority  can  pass  no  law  which  will  not  affect 
themselves,  in  mode  and  degree,  precisely  as  it  affects  others. 
But  in  a  country  so  extensive  as  the  United  States,  with  great 
differences  of  character,  interests  and  pursuits,  and  with  these 
differences,  too,  marked  by  geographical  lines,  a  fair  opportu- 
nity is  afforded  for  the  exercise  of  an  oppressive  tyranny,  by 
the  majority  over  the  minority.  Large  masses  of  mankind  are 
not  apt  to  be  swayed,  except  by  interest  alone ;  and  wherever 
that  interest  is  distinct  and  clear,  it  presents  a  motive  of  action 
too  strong  to  be  controlled.  Let  it  be  supposed  that  a  certain 
number  of  States,  containing  a  majority  of  the  people  of  all 
the  States,  should  find  it  to  their  interest  to  pass  laws  oppres- 
sive to  the  minority,  and  violating  their  rights  as  secured  by  the 
Constitution.  What  redress  is  there,  upon  the  principles  of  our 
author?  Is  it  to  be  found  in  the  federal  tribunals?  They  are 
themselves  a  part  of  the  oppressing  government,  and  are,  there- 
fore, not  impartial  judges  of  the  powers  of  that  government. 
10 
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Is  it  to  be  found  in  the  virtue  and  intelligence  of  the  people  ? 
This  is  the  author's  great  reliance.  He  acknowledges  that  the 
system,  as  he  understands  it,  is  liable  to  great  abuses ;  but  he 
supposes  that  the  virtue  and  intelligence  of  the  people  will, 
under  all  circumstances,  prove  a  sufficient  corrective.  Of  what 
people  ?  Of  that  very  majority  who  have  committed  the  injustice 
complained  of,  and  who,  according  to  the  author's  theory,  are 
the  sole  judges  whether  they  have  power  to  do  it  or  not,  and 
whether  it  be  injustice  or  not.  Under  such  a  system  as  this,  it  is 
a  cruel  mockery  to  talk  of  the  rights  of  the  minority.  If  they 
possess  rights,  they  have  no  means  to  vindicate  tliem.  The 
majority  alone  possess  the  government ;  they  alone  measure,  its 
powers,  and  wield  them  without  control  or  responsibility.  This 
is  despotism  of  the  worst  sort,  in  a  system  like  ours.  More 
tolerable,  by  far,  is  the  despotism  of  one  man,  than  that  of  a 
party,  ruling  without  control,  consulting  its  own  interests,  and 
juvStifying  its  excesses  under  the  name  of  republican  liberty. 
Free  government,  so  far  as  its  protecting  power  is  concerned,  is 
made  for  minorities  alone. 

But  the  system  of  our  author,  while  it  invites  the  majority  to 
tyrannize  over  the  minority,  and  gives  the  minority  no  redress, 
is  not  safe  even  for  that  majority  itself.  It  is  a  system  un- 
balanced, unchecked,  without  any  definite  rules  to  prevent  it 
from  running  into  abuse,  and  becoming  a  victim  to  its  ovrn  ex- 
cesses. The  separation  and  complete  ^independence  of 
L  -I  the  several  departments  of  the  government  is  usually 
supposed  to  afford  a  sufficient  security  against  an  undue  enlarge- 
ment of  the  powers  of  any  one  of  them.  This  is  said  to  be  the 
only  real  discovery  in  politics,  which  can  be  claimed  by  modern 
times ;  and  it  is  generally  considered  a  very  great  discovery, 
and,  perhaps,  the  only  contrivance  by  which  public  liberty  can 
be  preserved.  The  idea  is  wholly  illusory.  It  is  true,  that 
public  liberty  could  scarcely  exist  without  such  separation,  and, 
for  that  reason,  it  was  wisely  adopted  in  our  systems.  But  we 
should  not  rely  on  it,  with  too  implicit  a  confidence,  as  afford- 
ing in  itself,  any  adequate  barrier  against  the  encroachments  of 
power,  or  any  adequate  security  for  the  rights  and  liberties  of 
the  people.  I  have  little  faith  in  these  balances  of  government ; 
because  there  is  neither  knowledge  nor  wisdom  enough  in  man 
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to  render  them  accurate  and  permanent.  In  spite  of  every  pre- 
caution against  it,  some  one  department  will  acquire  an  imdiie 
preponderance  over  the  rest.  The  first  excesses  are  apt  to  be 
committed  by  the  legislature ;  and,  in  a  consolidated  govern- 
ment, such  as  the  author  supposes  ours  to  be,  there  is  a  peculiar 
proneness  to  this.  In  all  free  governments,  the  democratic 
principle  is  continually  extending  itself.  The  people  being 
possessed  of  all  power,  and  feeling  that  they  are  subject  to 
no  authority  except  their  own,  learn,  in  the  end,  to  consider  the 
very  restraints  which  they  have  voluntarily  imposed  upon  them- 
selves, in  their  constitution  of  government,  as  the  mere  creatures 
of  their  own  will,  which  their  own  will  may  at  any  time  destroy. 
Hence  the  legislature,  the  immediate  representatives  of  the 
popular  vfill,  naturally  assume  upon  themselves  every  power 
which  is  necessary  to  carry  that  will  into  effect.  This  is  not 
liberty.  True  political  liberty  demands  many  and  severe  re- 
straints ;  it  requires  protection  against  itself,  and  is  no  longer 
safe,  when  it  refuses  to  submit  to  its  own  self-imposed  discipline. 
But  whatever  power  the  legislature  may  assume,  they  seldom 
retain  it  long.  They  win  it,  not  for  themselves,  but  for  the 
executive.  All  experience  proves  that  this  is  a  usual  result,  in 
every  form  of  free  government.  In  every  age  of  the  world,  the 
few  have  found  means  to  steal  power  from  the  many.  But 
in  our  government,  if  it  be  indeed  a  consolidated  one,  such  a 
result  is  absolutely  inevitable.  The  powers  which  are  expressly 
lodged  in  the  executive,  and  the  still  greater  powers  which  are 
assumed,  because  the  Constitution  does  not  expressly  deny  them, 
a  patronage  which  has  no  limit,  and  acknowledges  no  responsi- 
bility, all  these  are  quite  enough  to  bring  the  legislature  to  the 
feet  of  the  executive.  Every  new  power,  therefore,  which  is 
assumed  by  the  federal  government^  does  but  add  "^so 
much  to  the  powers  of  the  President.  One  by  one,  the  ^  ,  -I 
powers  of  the  other  departments  are  swept  away,  or  are  wielded 
only  at  the  will  of  the  executive.  This  is  not  speculation ;  it  is 
history ;  and  those  who  have  been  so  eager  to  increase  the 
powers,  and  to  diminish  the  responsibilities,  of  the  federal 
government,  may  knov/,  from  their  own  experience,  that  they 
have  labored  only  to  aggrandize  the  executive  department,  and 
raise  the  President  above  the  people.    That  officer  is  not,  by  the 
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Constitution,  and  never  was  designed  to  be,  anything  more  than 
a  simple  executive  of  the  laws ;  but  the  principle  which  con- 
solidates all  power  in  the  federal  government  clothes  him  with 
royal  authority,  and  subjects  every  right  and  every  interest  of 
the  people  to  his  will.  The  boasted  halance^  which  is  supposed 
to  be  found  in  the  separation  and  independence  of  the  depart- 
ments, is  proved,  even  by  our  own  experience,  apart  from  all 
reasoning,  to  afford  no  sufficient  security  against  this  accumula- 
tion of  powers.  It  is  to  be  feared  that  the  reliance  which  we 
place  on  it  may  serve  to  quiet  our  apprehensions,  and  render  us 
less  vigilant,  than  we  ought  to  be,  of  the  progress,  sly,  yet  sure, 
which  a  vicious  and  cunning  President  may  make  towards  abso- 
lute power. 

And  let  us  not  sleep  in  the  delusion  that  we  shall  derive  all 
needful  security  from  our  own  'intelligence  and  virtue."  The 
people  may,  indeed,  preserve  their  liberties  forever,  if  they  will 
take  care  to  be  always  virtuous,  always  wise,  and  always  vigilant. 
And  they  will  be  equally  secure,  if  they  can  assure  themselves 
that  the  rulers  they  may  select  will  never  abuse'  their  trust,  but 
will  always  understand  and  always  pursue  the  true  interests  of 
the  people.  But,  unhappily,  there  are  no  such  people,  and  no 
such  rulers.  A  government  must  be  imperfect,  indeed,  if  it 
require  such  a  degree  of  virtue  in  the  people  as  renders  all 
government  unnecessary.  Government  is  founded,  not  in  the 
virtues,  but  in  the  vices  of  mankind ;  not  in  their  knowledge 
and  wisdom,  but  in  their  ignorance  and  folly.  Its  object  is  to 
protect  the  weak,  to  restrain  the  violent,  to  punish  the  vicious, 
and  to  compel  all  to  the  performance  of  the  duty  which  man 
owes  to  man  in  a  social  state.  It  is  not  a  self-acting  machine, 
which  will  go  on  and  perform  its  work  without  human  agency ; 
it  cannot  be  separated  from  the  human  beings  who  fill  its  places, 
set  it  in  motion,  and  regulate  and  direct  its  operations.  So  long 
as  these  are  liable  to  err  in  judgment,  or  to  fail  in  virtue,  so 
long  will  government  be  liable  to  run  into  abuses.  Until  all 
men  shall  become  so  perfect  as  not  to  require  to  be  ruled,  all 
governments  professing  to  be  free  will  require  to  be  watched, 
guarded,  checked  and  controlled.  To  do  this  effectually  requires 
more  than  "^we  generally  find  of  public  virtue  and  pub- 
L  J  lie  intelligence.    A  great  majority  of  mankind  are  much 
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more  sensible  to  their  interests  than  to  their  rights.  Whenever 
the  people  can  be  persuaded  that  it  is  their  greatest  interest  to 
maintain  their  rights,  then,  and  then  only,  will  free  government 
be  safe  from  abuses. 

Looking  to  our  own  federal  government,  apart  from  the 
States,  and  regarding  it,  as  our  author  would  have  us,  as  a  con- 
solidated government  of  all  the  people  of  the  United  States,  we 
shall  not  find  in  it  this  salutary  countervailing  interest.  In  an 
enlarged  sense,  it  is,  indeed,  the  greatest  interest  of  all  to  sup- 
port that  government  in  its  purity;  for,  although  it  is  un- 
doubtedly defective  in  many  important  respects,  it  is  much  the 
best  that  has  yet  been  devised.  Unhappily,  however,  the 
greatest  interest  of  the  whole  is  not  felt  to  6e,  although  in  truth 
it  is,  the  greatest  interest  of  all  the  parts.  This  results  from 
the  fact,  that  our  character  is  not  homogeneous,  and  our 
pursuits  are  wholly  diflferent.  Rightly  understood,  this  fact 
should  tend  to  bind  us  the  more  closely  together,  by  showing  us 
our  dependence  upon  each  other ;  and  it  should  teach  us  the 
necessity  of  watching,  with  the  greater  jealousy,  every  departure 
from  the  strict  principles  of  our  union.  It  is  a  truth,  however, 
no  less  melancholy  than  incontestable,  that  if  this  ever  was  the 
view  of  the  people,  it  has  ceased  to  be  so.  And  it  could  not  be 
otherwise.  Whatever  be  the  theory  of  our  Constitution,  its 
practice  J  of  late  years,  has  made  it  a  consolidated  government ; 
the  government  of  an  irresponsible  majority.  If  that  majority 
can  find,  either  in  the  pursuits  of  their  own  peculiar  industry, 
or  in  the  oflSces  and  emoluments  which  flow  from  the  patronage 
of  the  government,  an  interest  distinct  from  that  of  the  minority, 
they  will  pursue  that  interest,  and  nothing  will  be  left  to  the 
minority  but  the  poor  privilege  of  complaining.  Thus  the 
government  becomes  tyrannous  and  oppressive,  precisely  in 
proportion  as  its  democratic  principle  is  extended ;  and  instead 
of  the  enlarged  and  general  interest  which  should  check  and 
restrain  it,  a  peculiar  interest  is  enlisted,  to  extend  its  powers 
and  sustain  its  abuses.  Public  virtue  and  intelligence  avail 
little,  in  such  a  condition  of  things  as  this.  That  virtue  falls 
before  the  temptations  of  interest  which  you  present  to  it,  and 
that  intelligence,  thus  deprived  of  its  encouraging  hopes,  serves 
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only  to  point  out  new  objects  of  unlawful  pursuit,  and  suggest 
new  and  baser  methods  of  attaining  them. 

This  result  could  scarcely  be  brought  about,  if  the  federal 
government  were  allowed  to  rest  on  the  principles  upon  which 
I  have  endeavored  to  place  it.  The  checking  and  controlling 
influences  which  "^afford  safety  to  public  liberty,  are  not 
L  J  to  be  found  in  the  government  itself.  The  people  can- 
not always  protect  themselves  against  their  rulers ;  if  they  could, 
no  free  government,  in  past  times,  would  have  been  overthrown. 
Power  and  patronage  cannot  easily  be  so  limited  and  defined,  as 
to  rob  them  of  their  corrupting  influences  over  the  public  mind. 
It  is  truly  and  wisely  remarked  by  the  Federalist,  that  ^"^  a  power 
over  a  man's  subsistence  is  a  power  over  his  will."  As  little  as 
possible  of  this  power  should  be  entrusted  to  the  federal  govern- 
ment, and  even  that  little  should  be  watched  by  a  power  au- 
thorized and  competent  to  arrest  its  abuses.  That  power  can 
be  found  only  in  the  States.  In  this  consists  the  great,  su- 
periority of  the  federative  system  over  every  other.  In  that 
system,  the  federal  government  is  responsible,  not  directly  to 
the  people  en  masse,  but  to  the  people  in  their  character  of  dis- 
tinct political  corporations.  However  easy  it  may  be  to  steal 
power  from  the  people,  governments  do  not  so  readily  jneld  it  to 
one  another.  The  confederated  States  confer  on  their  common 
government  only  such  power  as  they  themselves  cannot  sepa- 
rately exercise,  or  such  as  can  be  better  exercised  by  that 
government.  They  have,  therefore,  an  equal  interest,  to  give 
it  power  enough,  and  to  prevent  it  from  assuming  too  much. 
In  their  hands  the  power  of  interposition  is  attended  with  no 
danger ;  it  may  be  safely  lodged  where  there  is  no  interest  to 
abuse  it. 

Under  a  federative  system,  the  people  are  not  liable  to  be 
acted  on,  (at  least,  not  to  the  same  extent,)  by  those  influences 
which  are  so  apt  to  betray  and  enslave  them,  under  a  consoli- 
dated government.  Popular  masses,  acting  under  the  excite- 
ments of  the  moment,  are  easily  led  into  fatal  errors.  History 
is  full  of  examples  of  the  good  and  great  sacrificed  to  the  hasty 
judgments  of  infuriated  multitudes,  and  of  the  most  fatal  pub- 
lic measures  adopted  under  the  excitements  of  the  moment. 
How  easy  is  it  for  the  adroit  and  cunning  to  avail  themselves 
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of  such,  occasions,  and  how  impossible  is  it,  for  a  people  so 
acted  on,  to  watch  their  rulers  wisely,  and  guard  themselves 
against  the  encroachments  of  power  ?  In  a  federative  system, 
this  danger  is  avoided,  so  far  as  their  common  government  is 
concerned.  The  right  of  interposition  belongs,  not  to  the  peo- 
ple in  the  aggregate,  but  to  the  people  in  separate  and  compa- 
ratively small  subdivisions.  And  even  in  these  subdivisions, 
they  can  act  only  through  the  forms  of  their  own  separate 
governments.  These  are  necessarily  slow  and  deliberate,  afford- 
ing time  for  excitement  to  subside,  and  for  passion  to  cool. 
Having  to  pass  through  their  own  governments,  before  they 
can  reach  that  of  the  United  States,  they  are  forbidden  to  act, 
until  they  have  "^had  time  for  reflection,  and  for  the  p^.  oq  -, 
exercise  of  a  cool  and  temperate  judgment.  Besides, 
they  are  taught  to  look,  not  to  one  government  only,  for  the 
protection  and  security  of  their  rights,  and  not  to  feel  that  they 
owe  obedience  only  to  that.  Conscious  that  they  can  find,  in 
their  own  State  governments,  protection  against  the  Throngs  of 
the  federal  government,  their  feeling  of  dependence  is  less 
oppressive,  and  their  judgments  more  free.  And  while  their 
efforts  to  throw  off  oppression  are  not  repressed  by  a  feeling 
that  there  is  no  power  to  which  they  can  appeal,  these  efforts 
are  kept  under  due  restraints,  by  a  consciousness  that  they 
cannot  be  unwisely  exerted,  except  to  the  injury  of  the  people 
themselves.  It  is  difficult  to  perceive  how  a  federal  govern- 
ment, established  on  correct  principles,  can  ever  be  overthrown, 
except  by  external  violence,  so  long  as  the  federative  principle 
is  duly  respected  and  maintained.  All  the  requisite  checks  and 
balances  will  be  found,  in  the  right  of  the  States  to  keep  their 
common  government  within  its  proper  sphere ;  and  a  sufficient 
security  for  the  due  exercise  of  that  right  is  afforded  by  the 
fact,  that  it  is  the  interest  of  the  States  to  exercise  it  discreetly. 
So  far  as  our  own  government  is  concerned,  I  venture  to  pre- 
dict that  it  will  become  absolute  and  irresponsible,  precisely  in 
proportion  as  the  rights  of  the  States  shall  cease  to  be  respect- 
ed, and  their  authority  to  interpose  for  the  correction  of  federal 
abuses  shall  be  denied  and  overthrown. 

It  should  be  the  object  of  every  patriot  in  the  United  States 
to  encourage  a  high  respect  for  the  State  governments.     The 
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people  should  be  taught  to  regard  them  as  their  greatest  inte- 
rest, and  as  the  first  objects  of  their  duty  and  aiFection.  Main- 
tained in  their  just  rights  and  powers,  they  form  the  true 
balance-wheel,  the  only  effectual  check  upon  federal  encroach- 
ments. And  it  possesses  as  a  check  these  distinguishing 
advantages  over  every  other,  that  it  can  never  be  applied  with- 
out great  deliberation  and  caution,  that  it  is  certain  in  its 
effects,  and  that  it  is  but  little  liable  to  abuse.  It  is  true  that 
a  State  may  use  its  power  for  improper  purposes,  or  on  impro- 
per occasions ;  but  the  federal  government  is,  to  say  the  least 
of  it,  equally  liable  to  dangerous  errors  and  violations  of  trust. 
Shall  we  then  leave  that  government  free  from  all  restraint, 
merely  because  the  proper  countervailing  power  is  liable  to 
abuse  ?  Upon  the  same  principle,  we  should  abandon  all  the 
guards  and  securities,  which  we  have  so  carefully  provided  in 
the  Federal  Constitution  itself.  ,  The  truth  is,  all  checks  upon 
government  are  more  or  less  imperfect ;  for  if  it  were  not  so, 
government  itself  would  be  perfect.  But  this  is  no  reason  why 
we  should  abandon  it  to  its  own  will.  We  have  only  to  apply 
r*1  m  1  ^^  ^^^  subject  our  '^'best  discretion  and  caution,  to  con- 
fer no  more  power  than  is  absolutely  necessary,  and  to 
guard  that  power  as  carefully  as  we  can.  Perfection  is  not  to 
be  hoped  for ;  but  an  approximation  to  it,  sufficiently  near  to 
afford  a  reasonable  security  to  our  rights  and  liberties,  is  not 
unattainable.  In  the  formation  of  the  federal  government  we 
have  been  careful  to  limit  its  powers,  and  define  its  duties.  Our 
object  was  to  render  it  such  that  the  people  should  feel  an 
interest  in  sustaining  it  in  its  purity,  for  otherwise  it  could  not 
long  subsist.  Upon  the  same  principle,  we  should  enlist  the 
same  interest  in  the  wise  and  proper  application  of  those  checks, 
which  its  unavoidable  imperfections  render  necessary.  That 
interest  is  found  in  the  States.  Having  created  the  federal 
government  at  their  own  free  will,  and  for  their  own  uses,  why 
should  they  seek  to  destroy  it  ?  Having  clothed  it  with  a  cer- 
tain portion  of  their  own  powers,  for  their  own  benefit  alone, 
why  should  they  desire  to  render  those  powers  inoperative  and 
nugatory  ?  The  danger  is,  not  that  the  States  will  interpose 
too  often,  but  that  they  will  rather  submit  to  federal  usurpa- 
tions, than  incur  the  risk  of  embarrassing  that  government,  by 
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any  attempts  to  check  and  control  it.  Flagrant  abuses  alone, 
and  such,  as  public  liberty  cannot  endure,  will  ever  call  into 
action  this  salutary  and  conservative  power  of  the  States. 

But  whether  this  check  be  the  best  or  the  worst  in  its  nature, 
it  is  at  least  one  which  our  system  allows.  It  is  not  found 
ivithin  the  Constitution  but  exists  independent  of  it.  As  that 
Constitution  was  formed  by  sovereign  States,  they  alone  are 
authorized,  whenever  the  question  arises  between  them  and  their 
common  government,  to  determine,  in  the  last  resort,  what 
powers  they  intended  to  confer  on  it.  This  is  an  inseparable 
incident  of  sovereignty ;  a  right  which  belongs  to  the  States, 
simply  because  they  have  never  surrendered  it  to  any  other 
power.  But  to  render  this  right  available  for  any  good  pur- 
pose, it  is  indispensably  necessary  to  maintain  the  States  in 
their  proper  position.  If  their  people  suifer  them  to  sink  into 
the  insignificance  of  mere  municipal  corporations,  it  will  be 
vain  to  invoke  their  protection  against  the  gigantic  power  of 
the  federal  government.  This  is  tiie  point  to  which  the  vigi- 
lance of  the  people  should  be  chiefly  directed.  Their  highest 
interest  is  at  home  ;  their  palladium  is  their  own  State  govern- 
ments. They  ought  to  know  that  they  can  look  nowhere  else 
with  perfect  assurance  of  safety  and  protection.  Let  them  then 
maintain  those  governments,  not  only  in  their  rights,  but  in 
their  dignity  and  influence.  Make  it  the  interest  of  their  peo- 
ple to  serve  them ;  an  interest  strong  enough  to  resist  all  the 
temptations  of  federal  ofiice  and  "^patronage.  Then  p^w  09  -^ 
alone  will  their  voice  be  heard  with  respect  at  Wash- 
ington ;  then  alone  will  their  interposition  avail  to  protect  their 
own  people  against  the  usurpations  of  the  great  central  power. 
It  is  vain  to  hope  that  the  federative  principle  of  our  govern- 
ment can  be  preserved,  or  that  any  thing  can  prevent  it  from 
running  into  the  absolutism  of  consolidation,  if  we  suffer  the 
rights  of  the  States  to  be  filched  away,  and  their  dignity  and 
influence  to  be  lost,  through  our  carelessness  or  neglect. 
11 


MARTIAL  LAW. 


NO.  I. 

K  OT  that  martial  law  ordained  by  Congress  for  the  government  of  the 
army  and  navy,  but  that  usurped  power  over  private  citizens,  assumed 
by  military  men  in  derogation  of  civil  authority.  It  is  to  this  mode  of 
martial  law,  and  the  extraordinary  doctrines  concerning  it,  recently 
avowed  by  eminent  men,  that  I  propose  to  invite  the  public  attention. 
Those  doctrines  as  avowed  by  Mr.  Adams,  General  Jackson,  Mr.  Bu- 
chanan, Mr.  Berrien,  and  other  Senators  ;  also,  by  a  minority  of  a 
committee  of  the  House  of  Representatives,  and  practically  acted  on 
by  the  Rhode  Island  Legislature,  it  is  my  purpose  to  arraign  at  the  great 
bar  of  public  opinion,  for  national  censure  and  condemnation. 

It  must  be  matter  of  surprise  to  all  whose  regard  for  civil  liberty  is 
not  merged  in  the  ephemeral  and  comparatively  unimportant  party 
strifes  of  the  day,  that  it  should  be  left  to  an  anonymous  writer  in  a 
newspaper  to  make  the  effort  to  awaken  public  attention  to  the  import- 
ance  of  those  doctrines,  and  to  fasten  public  censure  u23on  them.  If 
perpetual  vigilance  be  indeed  the  price  of  freedom,  the  modern  appre- 
ciation of  its  value  must  be  slight,  when  its  sentinels  are  all  asleep,  none 
found  to  give  the  alarm  when  such  doctrines  are  preached  in  the  capitol 
and  attempted  to  be  enforced  by  a  State  Legislature.  The  debate  in 
the  Senate,  which  elicited  the  avowal  of  some  of  the  most  obnoxious  of 
them,  called  forth  the  expression  of  abundant  sympathy  on  the  one  side 
for  the  reputation  of  General  Jackson,  and  on  the  other  for  the  reputa- 
tion of  Judge  Hall;  whilst  but  little  interest  was  manifested  from  any 
quarter  about  a  vital  principle  of  Government,  involved  in  the  discussion, 
of  immeasurably  more  importance  than  the  reputations  or  even  the  lives 
of  a  thousand  General  Jacksons  and  Judge  Halls — that  is,  as  to  the 
right  to  proclaim  martial  law  in  this  country. 

There  has  been  no  instance  of  martial  law  in  England  for  the  last 
hundred  and  fifty  years,  and  none  in  this  country  since  the  Declaration 
of  Independence,  but  that  given  by  General  Jackson  at  New  Orleans. 
Washington  carried  the  country  successfully  ^through  the  seven  years' 
war  of  the  Revolution,  amidst  spies  and  traitors,  without  finding  a  ne- 
cessity, or  feeling  himself  authorized,  to  resort  to  such  means.  Balti- 
more, an  open,  unfortified  city,  and  every  way   very   similarly   circum- 

(1) 


stanced  to  New  Orleans,  was  successfully  defended  during  the  last  war 
by  the  spontaneous  efforts  of  its  citizens,  who  voluntarily  rendered  more 
service  in  the  way  of  personal  exertion,  than  could  have  been  extorted 
by  any  amount  of  coercion.  This,  too,  amidst  daily  denunciations  from 
the  Federal  press  against  the  President  for  corruption,  in  getting  the 
country  into  the  w^ar,  and  for  imbecility  in  carrying  it  on ;  denunciations 
that  never  ceased  until  the  press  itself  stopped — that  is,  when  the 
editors  and  their  workmen,  with  the  alacrity  of  all  other  citizens, 
shouldered  their  muskets  to  meet  the  enemy  in  the  field.  Indeed  the 
whole  idea  of  extracting,  by  coercion  from  freemen,  the  most  effective 
resistance  against  foreign  invasion  is  based  upon  a  wrong  conception  of 
the  genius  of  a  republic.  All  history  proves  that  the  patriotism  and 
public  spirit  of  a  republic  are  more  eifective  in  calling  forth  in  the  hour 
of  need  the  utmost  energies  of  a  State,  than  all  the  coercive  powers  of 
the  most  absolute  despotism. 

>i<  ^  j}i  >!<  ^c  :^  :^  ^ 

The  first  in  order  of  time,  as  also  in  magnitude  of  error,  in  promul- 
gating the  new  doctrine  concerning  martial  law,  was  Mr.  Adams.  In  a 
speech,  delivered  at  the  late  session  of  Congress,  he  said  : 

"  When  your  country  is  actually  in  war,  whether  it  be  a  war  of  inva- 
sion or  a  war  of  insurrection.  Congress  has  power  to  carry  on  the  war, 
and  must  carry  it  on  according  to  the  laws  of  war  ;  and,  by  the  laws  of 
war,  an  invaded  country  has  all  its  laws  and  municipal  regulations  swept 
by  the  board,  and  martial  law  takes  the  place  of  them, 

"  This  power  in  Congress  has,  perhaps,  never  been  called  into  exer- 
cise under  the  present  Constitution.  But  when  the  laws  of  war  are  in 
force,  what,  I  ask,  is  one  of  those  laws  ?  It  is  this  :  that  when  a  coun- 
try is  invaded,  and  two  hostile  armies  are  met  in  martial  array,  the 
commanders  of  both  armies  have  power  to  emancipate  all  the  slaves  in 
the  invaded  territory. 

"  And  here,  I  recur  again  to  the  example  of  General  Jackson.  What 
are  you  now  about  in  Congress  ?  You  are  about  passing  a  law  to  refund 
to  General  Jackson  the  amount  of  a  certain  fine  im^posed  upon  him  by  a 
judge  under  the  laws  of  Louisiana.  You  are  going  to  refund  him  the 
money  with  interest,  and  this  you  are  going  to  do  because  the  imposi- 
tion of  the  fine  was  unjust.  And  why  was  it  unjust  ?  Because  General 
Jackson  was  acting  under  the  laws  of  war,  and  because  the  moment  you 
place  a  military  commander  in  a  district  that  is  the  theatre  of  war,  the 
laws  of  war  apply  to  that  district. 

^'  I  might  furnish  a  thousand  proofs  to  show  that  the  pretensions  of 
gentlemen  to  the  sanctity  of  their  municipal  institutions,  under  a  state 
of  actual  invasion  and  actual  war,  whether  servile,  civil,  or  foreign,  is 
wholly  unfounded,  and  that  the  laws  of  war  do  in  all  such  cases  take 
precedence.  I  lay  this  down  as  the  law  of  nations.  I  say  the  military 
authority  takes  for  the  time  the  place  of  all  municipal  institutions  and 
of  slavery  among  the  rest,  and  that  under  that  state  of  things,  so  far 
from  its  being  true,  that  the  States  where  slavery  exists  have  the  exclu- 
sive management  of  the  subject,  not  only  the  President  of  the  United 
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States,  but  the  commander  of  the  army,  has  power  to  order  the  univer- 
sal emancipation  of  the  slaves.  I  have  given  here  more  in  detail  a 
principle  which  I  have  asserted  on  this  floor  before  now,  and  of  which  I 
have  no  more  doubt  than  that  you,  sir,  occupy  that  chair." 

Next  in  order  of  time  in  the  preaching  of  this  modern  heresy,  were 
opinions  expressed  in  the  Senate  by  various  Senators,  pending  the 
question  of  the  restitution  of  General  Jackson's  fine.  My  limits  will 
not  permit  special  notice  of  any  but  those  of  Mr.  Buchanan  and  Mr. 
Berrien.  They  are  selected  as  having  participated  most  largely  in  the 
discussion  ;  as  having  taken  opposite  sides  on  the  question  pending ;  as 
being  of  opposite  party  politics  ;  as  being  those  who,  from  their  intelli- 
gence, we  had  most  right  to  expect  better  things,  and  as  those  who  are 
probably  best  able  to  vindicate  their  errors.     Mr.  Buchanan  said : 

"  In  my  opinion  the  General  was  completely  justified  in  retaining 
Louallier,  and  in  sending  Judge  Hall  out  of  the  city^  to  prevent  him 
from  issuing  other  writs  of  habeas  corjmSo 

'^  The  Senator  says  Judge  Hall  was  bound  to  administer  the  law,  and 
on  an  appeal  to  him  he  was  bound  to  issue  his  writ  of  habeas  corpus, 
Nov^  here  the  Senator  and  himself  were  at  issue  ;  for  he  denied  the  pre- 
mises even  on  the  Senator's  own  showing.  If  General  Jackson  did  no 
more  than  his  duty  in  declaring  martial  law,  the  moment  the  declaration 
was  made,  the  official  functions  of  Judge  Sail  ceased^  with  regard  to  his 
power  of  issuing  writs  of  habeas  corpus^  which  might  interfere  with  the 
defence  of  the  Giij,  As  soon  as  martial  laio  was  in  force^  every  citizen 
of  'New  Orleans^  lohether  sustaining  an  official  character  or  not^  ivas 
hound  to  submit  to  it;  and  during  its  continuance  Judge  Hall  was  no 
more  than  any  other  citizen,  and  could  have  no  more  right  to  violate  it 
than  any  other  citizen.  For  it  was  quite  a  plain  case,  that  if  martial 
law  did  not  supersede  and  put  in  abeyance  the  civil  power,  it  would  be 
wholly  inefficient  in  attaining  the  only  objects  for  which  alone  it  could 
be  tolerated  or  justified."  He  also  contended  that  it  was  exclusively  in 
the  discretion  of  General  Jackson,  and  not  with  the  civil  authorities,  to 
say  when  martial  law  should  cease. 

Mr.  Berrien  said  :  ^'  General  Jackson  was  perfectly  excusable,  under 
all  the  circumstances  of  the  case,  in  declaring  martial  law,  and  that  he 
was  equally  excusable  in  disobeying  the  writ  of  habeas  corpus.  Under 
similar  circumstances,  he  himself  would  have  done  exactly  what  General 
Jackson  did,  with  respect  to  declaring  martial  law  and  refusing  to  obey 
the  writ  of  habeas  corpus  ;  but  to  avoid  collision  with  the  civil  power, 
lie  vfould  have  sent  the  prisoner  out  of  reach  of  civil  authority,  and  he 
certainly  never  would  have  arrested  Judge  Hall  for  vfhat  he  did." 

Shortly  after  the  utterance  of  these  and  similar  opinions,  and  no 
doubt  influenced  by  them,  the  Legislature  of  Rhode  Island  was  guilty 
of  the  egregious  folly  of  passing  an  act  attempting  to  authorize  the  Gov- 
ernor to  proclaim  martial  law  over  that  State,  who  also  was  silly  enough 
to  proclaim  it,  for  the  purpose  of  suppressing  a  contemptible  rebellion. 

I  have  not  language  to  express  the  surprise,  not  to  say  horror,  with 
which  I  have  witnessed  the  promulgation  of  these  opinions.     Thereto- 


fore,  I  had  supposed  that,  in  the  estimation  of  all  intelligent  men  in 
this  country,  martial  law  stood  upon  the  precise  same  footing  and  none 
other,  as  lynch  law,  regulators'  law,  or  mob  law.  For  in  a  legal  or 
moral  sense,  they  all  have  the  precise  same  basis.  They  are  equally  the 
same  arbitrary  usurpation  of  power,  without  a  particle  of  law  or  right 
to  sustain  either.  Neither  can,  or  at  least  ought,  ever  to  receive  the  di- 
rect or  indirect  sanction  of  the  law  or  any  department  of  the  Govern- 
ment ;  though  considerations  of  policy  may  cause  them  occasionally  to 
be  overlooked. 

The  doctrine  is  now,  for  the  first  time  in  this  country,  promulged  by 
eminent  men  in  civil  stations,  that  martial  law  is  some  other  and  dif- 
ferent as  to  right  from  mob  law  ;  that  it  is  not  a  mere  unlawful  violence 
which  it  is  the  right  and  duty  of  every  citizen  to  resist ;  but  is  a  law 
paramount  to  the  Constitution  itself,  which,  when  proclaimed,  every 
citizen  and  every  civil  functionary  is  bound  to  submit  to  and  obey,  a  lav;" 
which  ^'  sweeps  the  Constitution  and  all  other  civil  law  by  the  board," 
and  leaves  the  property,  liberty,  and  life  of  every  citizen,  at  the  will  of 
a  military  despot. 

Extraordinary  as  this  doctrine  is,  fit  as  it  only  is  to  be  met  and  for 
ever  buried  under  a  universal  national  execration,  Mr.  Adams  warns  us 
against  meeting  it  with  mere  denunciation.  He  boastfully  challenges 
its  refutation  by  sober  argument,  and  says  he  is  ready  to  support  it  by  a 
thousand  instances  from  the  laws  of  nations.  Hard  as  the  task  may 
be,  it  shall  be  my  endeavor  so  far  to  cool  the  blood,  as  to  give  him  and 
Mr.  Buchanan  an  answer  in  the  way  of  sober  argument  first ;  but  with 
no  promise  to  abstain  from  fitting  denunciation  afterwards. 

Let  no  man  turn  from  my  effort  in  this  behalf,  because  this  doctrine 
is  sheer  madness,  and  needs  no  answer.  The  public  ravings  of  such 
men  as  these  should  never  be  slighted  ;  they  should  always  be  met  and 
answered.  We  even  now  find  Mr.  Adams  quoting  the  conduct  and 
opinions  of  General  Jackson  as  authority  on  constitutional  law,  when 
they  happen  to  suit  him,  though  he  was  wont  to  say,  they  were  only  fit 
to  be  quoted  on  military  subjects  or  on  the  qualities  of  a  race-horsOo 
In  after  times,  other  Generals  and  Senators  will  quote  these  opinions  of 
Messrs.  Adams,  Buchanan,  Berrien,  and  the  conduct  of  the  Rhode 
Island  Legislature. 

As  to  Mr.  Adams'  other  authority,  the  lavfs  of  nations,  it  is  difficult 
to  understand  what  bearing  they  can  have  upon  a  question  of  lawful 
power  within  this  Union.  They  may  define  the  rights  of  the  conqueror 
and  the  duties  of  the  conquered;  but  that  is  not  what  Mr.  Adams 
means.  He  contemplates  an  unsuccessful  or  undetermined  invasion 
merely,  and  says  that  ^^an  invaded  country  has  all  its  laws  and  mu- 
nicipal institutions  swept  by  the  board,  and  martial  law  takes  the  place 
of  them,"  with  an  incidental  power  to  both  our  own  and  the  foreign 
commander  to  emancipate  the  slaves.  Eminent  as  Mr.  Adams  is  as  an 
authority  on  the  law  of  nations,  yet  his  opinion  must  surely  yield  to 
that  of  the  whole  American  people  as  expressed  in  their  Declaration  of 
Independence,  This  very  mode  of  annoyance  towards  an  enemy,  by 
inciting  a  servile  insurrection,  is  there  denounced  as  contrary  to  the 


law  of  nations  and  tlie  usages  of  civilized  warfare.  It  is  ranked  In 
atrocity  with  that  other  infamous  practice  of  the  English  Government, 
the  allying  itself  with  the  scalping-knife  and  tomahawk.  According  to 
the  better  opinion,  then,  any  invading  foreign  commander,  who  should 
issue  such  a  proclamation  as  the  One  indicated  by  Mr.  Adams,  would 
thereby  cast  himself  and  those  under  his  command  out  of  the  pale  of 
the  protection  of  the  usages  of  civilized  warfare.  Much  rather,  there- 
fore, would  any  commander  of  ours  be  considered  as  absolving  himself 
from  the  protection  of  all  law,  by  such  a  course,  and  subjecting  himself 
to  be  rightfully  shot  by  any  one  who  chose  so  to  rid  the  country  of  so 
infamous  an  incendiary. 

The  American  people  have  heretofore  lived  under  the  fond  delusion 
that  they  had  the  exclusive  privilege  of  making  constitutions  and  laws 
for  themselves,  and  that  the  combined  will  of  all  the  nations  of  the  earth 
could  not  rightfully  add  to  or  alter  those  laws  in  the  smallest  particular, 
so  far  as  they  operate  within  our  own  territory.  Nor  do  the  laws  of 
nations  themselves  make  any  pretension  to  the  power  asserted  by  Mr. 
Adams  in  their  behalf.  There  is  no  principle  of  international  law  bet- 
ter settled,  probably  none  other  about  which  there  is  less  difference  of 
opinion,  than  that  the  laws  of  one  nation  cannot  operate  within  the  ter- 
ritory of  another  ;  and,  by  consequence,  neither  can  the  combined  laws 
of  two,  three,  or  twenty  nations,  so  operate  within  the  territory  of  an- 
other nation. 

There  is  a  class  of  politicians  in  this  country  who  have  long  been  sus- 
pected of  having  no  great  love  or  admiration  of  our  republican  institu- 
tions, viewing  them  as  a  useless  experiment  which  must  ultimately  give 
away  to  monarchical  government,  and  therefore  as  rather  impatient  for 
the  advent  of  some  bold  great  man  sufficiently  powerful  to  do  away 
with  the  idle  trumpery  of  a  constitution,  and  relieve  us  from  the  trouble 
of  governing  ourselves.  I  must  confess  it  has  been  heretofore  supposed 
that  Mr.  Adams  did  not  belong  to  this  school  of  politicians.  But  it 
seems  he  goes  a  great  way  beyond  them.  They  were  merely  suspected 
of  sighing  for  a  domestic  usurper.  He  is  for  subjecting  our  Constitu- 
tion and  laws  to  the  mercy  of  a  foreign  invader  also.  He  not  merely 
concurs  with  Messrs.  Buchanan,  Berrien,  and  Jackson,  in  the  right  of 
a  military  man  to  usurp  authority  over  the  Constitution,  when  he  thinks 
it  necessary,  and  to  keep  it  up  as  long  as  he  thinks  it  necessary ;  but 
for  fear  an  American  commander  would  never  have  the  temerity  or 
niquity  to  attempt  what  he  has  in  view,  he  claims  that  the  power  right- 
fully belongs  to  a  foreign  invader  also,  having  in  his  eye,  no  doubt,  an 
invader  in  particular  that  never  scrupled  about  means  however  infamous, 
in  the  attainment  of  ends  however  iniquitous. 

If  a  foreign  invader  can  strike  deacl  in  the  hands  of  its  owners  four 
hundred  millions'  worth  of  property  by  his  mere  proclamation,  though 
he  be  defeated  and  driven  from  our  territory  the  next  day,  it  is  by  a 
most  precarious  tenure  indeed  that  we  hold  all  which  government  was 
instituted  to  protect  and  guard.  For  Mr.  Adams  does  by  no  means 
limit  this  power  to  a  mere  emancipation  of  slaves,  but  says  it  sweeps 
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the  whole  Constitution  by  the  board,  and  substitutes  the  invader's  will 
in  its  place.  He  no  doubt  looks  to  that  admired  British  Government 
for  the  invading  commander  who  is  by  proclamation  to  emancipate  the 
three  millions  of  his  black  fellow-citizens.  But  he  should  remember 
that,  though  it  be  now  the  pleasure  of  that  immaculate  Government  to 
preach  a  crusade  against  negro  slavery,  she  was  formerly  the  patron 
and  even  attempted  to  be  the  monopolizer  of  the  slave  trade  ;  that  she 
even  forced  the  slaves  upon  this  country  in  despite  the  remonstrance  of 
our  fathers,  as  she  is  now  attempting  to  force  her  opium  upon  the 
Chinese ;  that  she  may  again  change  her  views,  drop  her  crusade 
against  negro  slavery,  and  preach  a  new  crusade,  as  formerly,  against 
the  Protestant  religion  or  any  other  cherished  right  of  New  England. 
Does  that  also  lie  at  the  mercy  of  her  proclamations?  Can  she  thus 
put  down  that  religion,  and  put  up  the  Catholic  or  any  other  in  its 
place  ? 

But,  says  Mr.  Adams,  this  is  not  a  mere  theory;  ^^his  doctrine  has 
been  carried  into  practical  execution. ""  He  cites  us  to  the  example  of 
those  eminent  man-slayers  and  expositors  of  the  law  of  nations,  and  of 
the  usages  of  civilized  warfare,  Generals  Morillo  and  Bolivar.  He 
says  they  both  did  the  thing  in  Columbia,  though  he  does  not  explain 
how ;  after  one  had  emancipated  all  the  slaves,  it  was  still  left  for  the 
other  to  do.  Neither  has  he  done  his  argument  all  the  justice  he  might, 
in  favor  of  the  might  of  military  power,  from  the  example  of  the  best  of 
those  two  eminent  expositors.  He  forgot  to  tell  us  that  Bolivar,  after 
having  emancipated  the  blacks,  by  virtue  of  the  same  martial  law,  en- 
slaved the  whites,  and  placed  a  crown  on  his  own  head.  We  of  the 
South  even,  who  are  so  much  interested  in  the  subject  of  slave  property, 
would  deem  this  a  much  more  striking  and  convincing  example  of  the 
extent  of  military  power  than  that  of  the  mere  emancipation  of  slaves. 
How  differently  from  his  forefathers  of  Massachusetts  does  Mr.  Adams 
consider  the  influence  of  foreign  laws,  and  the  overshadowing  supremacy 
of  military  power !  They  say  in  their  Constitution:  ^^The  people  of 
this  Commonwealth  are  not  controllable  by  any  other  laws  than  those 
to  which  their  constitutional  representative  body  have  given  their  con- 
sent." He  says  they  are  controllable  by  the  arbitrary  will  of  a  military 
chief,  foreign  or  domestic ;  and  that  even  their  constitution  is  in  subor- 
dination to  the  law  of  war  and  the  law  of  nations.  Their  Provincial 
Congress,  writing  to  the  Continental  Congress,  in  May,  1775,  on  the 
necessity  of  their  "^Haking  up  civil  government,"  said:  ''As  the  sword 
in  all  free  States  should  be  subservient  to  the  civil  powers,  and  as  it  is 
the  duty  of  the  magistrate  to  support  it  for  the  people's  necessary  de- 
fence, tve  tremble  at  having  an  army^  although  consisting  of  our  oion 
countrymen^  established  here^  without  a  civil  poiver  to  provide  for  and 
control  them,''  This  being  in  time  of  actual  war,  a  war  of  revolution, 
too,  what  a  silly  set  of  old-fashioned  fellows  that  Provincial  Congress 
must  have  been  to  be  thus  sighing  for  a  civil  government  to  control  the 
army,  they  not  knowing  in  their  simplicity  that  it  was  the  undoubted 
prerogative,  by  the  law  of  nations,  for  the  military  to  control  the  civil 


power  in  time  of  war  !  Fighting  as  tliey  were  for  their  lives  and  liber- 
ties, in  the  midst  of  an  actual  war  of  revolution,  they  trembled  at  the 
idea  of  an  army  of  even  their  own  countrymen,  because  there  was  no 
adequate  civil  power  to  control  it.  So  little  of  this  fear  of  military 
sway  is  there  in  Mr.  Adams,  that  he  contends  the  military  rightfully 
does  and  should  overmaster  and  control  the  civil  authority,  in  time  of 
war  from  invasion  or  insurrection. 

In  case  of  a  slave  insurrection,  if  the  United  States  are  called  upon 
to  fulfil  the  constitutional  guarantee  against  domestic  violence,  Mr. 
Adams  says  the  President,  or  one  of  his  subalterns,  may,  at  his  discre- 
tion, in  order  to  put  an  end  to  the  insurrection,  emancipate  all  the 
slaves.  That  is,  when  the  slaves  are  committing  violence  to  obtain 
their  freedom,  the  President,  in  discharge  of  his  duty,  to  aid  in  putting 
down  that  violence,  may,  by  proclamation,  emancipate  the  slaves.  The 
slaveholders  call  in  the  Government  to  aid  in  keeping  the  slaves  in 
bondage,  and  he  may  perform  this  duty  by  setting  them  free.  Mr. 
Adams  does  not  at  all  confine  this  sovereign  power  in  the  President  or 
his  subalterns  to  the  mere  particular  of  emancipating  the  three  millions 
of  his  black  fellow-citizens,  but  allows  the  full  force  of  the  analogy,  that 
necessarily  extends  it  to  all  other  subjects  of  property,  right,  or  consti- 
tutional guarantee.  For  instance,  when  Government  interposed  with 
its  military  power  to  suppress  Shays'  rebellion  in  Massachusetts,  or  the 
whisky  insurrection  in  Pennsylvania,  or  the  recent  suffrage  insurrection 
in  Rhode  Island,  the  officer  commanding  the  military  power  would  have 
had  the  right  to  suppress  the  two  first,  by  annulling  the  taxes  which 
produced  them,  and  the  last,  by  granting  free  suffrage  to  everybody. 

Unable  to  find  anything  in  the  Constitution  to  authorize  the  Federal 
Government  to  interfere  with  the  question  of  negro  slavery,  he  is  driven 
to  a  power  dehors  the  Constitution,  and  conjures  up  this  undefined  and 
undefinable  power  of  martial  law.  He  at  once  sees  that  it  will  not  do 
to  treat  the  war  power  as  subordinate  to  and  flowing  from  the  civil 
functionaries  of  the  G^overnment,  for  it  must  necessarily  be  only  com- 
mensurate with  the  powers  of  those  functionaries.  He,  therefore,  re- 
sorts to  the  desperate  shift  of  claiming  it  to  be  a  power  paramount  to 
the  whole  Constitution.  He  boldly  denies  to  the  nation  the  right  to  de- 
clare, as  it  has  done,  that  the  Constitution  shall  be  the  supreme  law  of 
the  land ;  and  asserts  that  martial  law  is  paramount  to  all  other  law, 
not  controllable  by  the  will  of  the  nation  or  any  form  of  constitution. 
A  grosser  absurdity  surely  never  entered  the  mind  of  an  intelligent 
man,  educated  under  a  government  having  a  written  constitution. 

Though  I  cannot  admit  that  Mr.  Adams  is  borne  out,  by  these  novel 
doctrines,  by  the  law  of  nations,  yet  I  must  in  candor  concede  that  he 
is  fully  sustained  by  his  other  authoritj^,  General  Jackson.  Mr. 
Adams'  theoretical  doctrine  requires  no  enlargement  of  the  principles 
and  powers  under  which  the  General  acted  and  brought  into  practical 
use,  in  carrying  out  his  martial  law  at  New  Orleans.  If  the  fitness  and 
necessity  of  the  occasion  for  declaring  martial  law,  and  keeping  it  up, 
rest  in  the  mere  discretion  of  one  of  the  President's  subalterns,  as,  ac- 


cording  to  Messrs.  Buclianan  and  Berrien,  it  does,  if  he  can  enforce  it 
over  the  greater  part  of  an  entire  State,  why  may  not  the  President 
proclaim  and  enforce  it  over  all  the  slaveholding  States?  If^  by  color 
of  it,  the  subaltern  can,  as  General  Jackson  did,  drive,  at  the  point 
of  the  bayonet,  the  representatives  of  the  people  of  a  sovereign  State 
from  their  legislative  halls,  close  the  courts  of  justice,  banish  hun- 
dreds of  meritorious  and  unoffending  citizens,  violate  every  constitu- 
tional guarantee  in  behalf  of  the  freedom  of  the  citizen,  abolish  the 
freedom  of  the  press,  prosecute  one  for  his  life  on  a  charge  of 
treason  for  a  mere  exercise  of  its  immunities,  and  seek  to  punish 
with  death  a  private  citizen,  by  a  prosecution  for  libel  before  a 
court  martial,  why  may  not  the  President,  when  called  upon  to  sup- 
press a  servile  war,  vest  himself  with  dictatorial  authority  over  all  the 
slaveholding  States,  by  declaring  martial  law,  and  then,  by  his  mere 
proclamation,  liberate  all  the  slaves  ?  If  the  power  rightfully  exists  in 
a  military  commander  to  do  the  one,  surely  much  rather  can  he  do  the 
other  also.  We,  of  the  South,  do  most  cheerfully  concede  that  if  he 
can  take  from  us  our  civil  liberties  he  can  take  from  us  also  our  slaves. 
Mr.  Adams,  on  the  contrary,  is  so  engrossed  with  his  animosity  to 
negro  slavery,  as  to  forget  himself,  and  advocate  slavish  principles  of 
government.  He  suffers  himself  to  be  carried  so  far  by  zeal  for  his 
black  fellow-citizens,  as  to  advocate  principles  that  would  inevitably 
lead  to  the  enslaving  of  his  white  fellow-citizens. 

There  is  an  American  authority  in  favor  of  Mr.  Adams,  which  he  will 
do  well  to  quote  when  he  comes  to  furnish  us  with  his  thousand  instances 
from  the  law  of  nations,  for  it  is  one  he  seems  to  hold  in  high  respect 
on  this  subject.  It  is  the  declaration  of  General  Jackson,  in  his  letter 
to  Mr.  Munroe,  that  if  he  had  been  the  commander  of  the  military  dis- 
trict in  which  the  Hartford  Convention  sat,  he  would  have  hung  its 
leaders  under  the  second  section  of  the  rules  and  articles  of  ^yar,  Mr. 
Adams  can  add,  in  corroboration  of  this  authority,  that,  while  the  na- 
tion was  making  mirth  out  of  this  declaration,  as  a  something  only  fit 
to  be  laughed  at,  in  which  the  General  had  said  a  great  deal  more  than 
he  seriously  intended,  the  General  himself  was  wont  to  asseverate  that 
he  was  in  sober  earnest,  and  that  there  was  a  great  deal  more  in  that 
second  section  than  people  thought.  It  will  not  be  amiss,  as  his 
opinions  are  becoming  such  high  authority,  to  recite  that  section,  so 
that  people  may  know  all  that  is  in  it:  ^'In  time  of  war,  all  persons 
not  citizens  of,  or  owing  allegiance  to,  the  United  States,  who  shall  be 
found  lurking  as  spies  in  and  about  the  fortifications  and  encampments 
of  the  armies  of  the  United  States,  or  any  of  them,  shall  suffer  death 
according  to  the  laws  and  usages  of  nations,  by  sentence  of  general 
court  martial."  This  was  no  new  idea  with  the  General,  for  it  had  full 
possession  of  him  when  he  was  trying  to  have  Mr.  Louallier  hung  as  a 
spy,  for  publicly  calling  in  question  the  General's  power  to  establish 
martial  law.  As  the  General's  construction  of  this  famous  section  is 
not  allowable  by  any  of  the  canons  of  construction  known  to  common 
sense  or  ordinary  law,  it  of  course  must  rest  upon  those  that  are  recog- 


nized  by  Mr.  Adams'  laws  of  war,  and  he  is,  therefore,  entitled  to  all 
the  corroboration  that  the  weight  of  the  General's  opinion  can  add  to 
his  own. 

What  an  admirable  substitute  is  this  newly  discovered  power,  for  all 
those  powers  our  fathers  were  silly  enough  to  attempt  to  deny  to  the 
Federal  Government,  by  express  constitutional  prohibition  ;  such,  for 
instance,  as  the  power  to  pass  bills  of  attainder  and  ex  ijost  facto  laws  ; 
to  abridge  the  freedom  of  speech  or  the  press  ;  to  hold  men  answerable 
for  capital  or  infamous  crimes,  without  an  indictment ;  to  deprive  men 
of  life,  liberty,  or  property,  Avithout  due  process  of  law ;  and  in  crimi- 
nal prosecutions  to  deprive  them  of  the  benefit  of  an  impartial  jury  of 
the  vicinage !  It  is  an  old  and  familiar  tyrant's  trick,  to  pinch  the  sub- 
ject till  he  squeak,  and  then  punish  him  for  squalling.  No  government 
ever  lacked  the  wit  to  create  a  rebellion  when  one  was  wanted.  When 
once  produced,  where  the  need  for  bills  of  attainder  or  ex  post  facto  laws, 
when  the  laws  of  war  at  once  cast  the  lives  and  fortunes  of  the  whole 
community  into  the  hollow  of  the  President's  hand,  or  into  that  of  any 
military  minion  he  may  send  forth  to  deal  out  his  own  or  party  ven- 
geance ?  If  nullification  had  not  stopped  short  of  actual  rebellion,  with 
Messrs.  Adams  and  Buchanan  to  expound  the  law,  and  General  Jack- 
son to  execute  it,  how  summary  might  have  been  the  expurgation  pro- 
cess to  the  hot  spirits  of  that  day  !  With  or  without  the  intervention 
of  a  drumhead  court  martial,  how  eff"ectual  and  satisfactory  might  have 
been  the  punishment  of  all  thosei  suspected  of  nullification,  whether 
found  in  arms  or  not ! 

Forty  years  ago  the  political  fortunes  of  the  house  of  Braintree  were 
wrecked  in  an  effort  to  introduce  necessity  as  a  substantive  power  of 
Congress,  within  the  Constitution.  May  equal  success  attend  the 
present  effort  of  a  younger  scion  of  that  house,  to  plant  necessity  in 
this  country  as  a  controlling  power  in  the  President  and  his  military 
subalterns  above  the  Constitution.  Oh!  necessity.  State  necessity, 
that  instrument  of  evil,  would  that  its  parent  had,  or  that  some  kindlier 
influence  could,  forever  "damn  it  black,"  so  that  all  the  world  might 
know  it  for  what  it  is,  when  used  as  a  pretext  for  the  usurpation  or 
abuse  of  power!  Know  you  not  what  it  is,  this  thing  called  State 
necessity  ?  To  go  no  farther  back  in  history,  you  may  learn  what 
it  is  in  the  proscriptions  of  the  French  revolution,  in  the  conscriptions 
of  the  French  empire  and  its  wars  for  universal  conquest ;  in  England's 
attack  on  Copenhagen,  in  her  piratical  seizure  of  the  Spanish  galleons, 
and  in  her  impressment  of  thousands  of  native  Americans  into  her  float- 
ing hells ;  in  our  own  alien  and  sedition  laws,  in  all  other  usurpations 
and  abuses  of  power  by  political  parties,  and  finally,  you  may  learn 
what  it  is  in  the  trial  for  his  life  of  a  respectable  private  citizen,  before 
a  court  martial,  on  the  charges  of  being  a  spy  and  the  publishing  a 
libel. 
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What  is  it,  this  martial  law  ?  It  is  simply  the  mere  will  and  pleasure 
of  the  military  man  by  whom  it  is  proclaimed  and  enforced.  The  other 
rightful  martial  law  is  well  defined  by  the  Legislature  in  the  rules  and 
articles  of  war.  This  is  defined  nowherej  nor  sanctioned  anywhere,  or 
in  any  way ;  but,  being  the  mere  creature  of  him  who  proclaims  it,  is, 
of  course,  just  what  he  chooses  to  make  it.  It  is  the  mere  unbridled 
will  of  a  military  despot. 

Hale  and  Blackstone  tell  us,  ^Hhat  it  is  built  on  no  settled  principles, 
but  is  entirely  arbitrary  in  its  decisions,  and  is,  in  truth,  no  law,  but 
something  indulged  rather  than  allowed  as  law,  a  temporary  excrescence 
bred  out  of  the  distemper  of  the  State." 

Notwithstanding  a  clause  in  magna  eliarta  prohibiting  the  use  of  this 
law  in  time  of  peace,  the  Kings  of  England  habitually  employed  it  for 
various  purposes  of  tyranny,  until  it  was  finally  abolished,  in  time  of 
peace,  by  the  act  termed  the  Petition  of  Right,  in  the  early  part  of  the 
reign  of  Charles  the  First.  But  Hale  and  Blackstone  seem  to  think  it 
might  still  be  employed  in  time  of  war.  When,  however,  this  intima- 
tion of  theirs  was  cited,  in  1792,  before  Lord  Loughborough,  he  said 
that  '^nartial  law,  such  as  is  described  by  Hale  and  Blackstone,  does 
not  exist  in  England  at  all,  but,  for  a  century,  has  been  totally  ex- 
ploded, as  contrary  to  the  Constitution."  ^'It  is  totally  inaccurate  to 
state  martial  law  as  having  any  place  whatever  within  the  realm  of 
Britain."  Shall  it  be  with  a  blush  of  shame  or  a  feeling  of  indignation 
that  we  find  an  English  court  and  English  lord  better  understanding 
and  better  appreciating  the  principles  of  civil  liberty  than  do  some  of 
our  American  Senators  ? 

Some  of  the  uses  to  which  martial  law  was  formerly  applied  in  Eng- 
land, as  detailed  by  the  historian  Hume,  will  serve  not  mei^ely  as  au- 
thority to  General  Jackson  for  his  mode  of  applying  it  here,  but  may 
strengthen  predilections  for  the  lodgment  of  arbitrary  power  in  single 
hands  from  the  trustworthiness  they  evidence  of  all  such  depositories. 
So  late  as  the  reign  of  Philip  and  Mary,  a  proclamation  declared  that 
whoever  was  possessed  of  heretical  books  (that  is,  Protestant  books), 
and  did  not  presently  burn  them,  without  reading  them  or  showing 
them  to  others,  should  be  deemed  a  rebel,  and  executed  immediately  by 
martial  law.  This  authority  scarcely  bears  General  Jackson  out ;  for 
he  never  issued  any  proclamation  notifying  his  subjects  at  Orleans  that 
whoever  questioned  his  authority  should  be  deemed  a  spy  and  imme- 
diately executed.  But  the  uses  to  which  it  was  applied  in  the  reign  of 
Elizabeth  do  fully  bear  him  out ;  ^'for,  in  cases  of  insurrection,  it  was 
not  only  exercised  on  military  men,  but  on  the  people  in  general,  and 
was  extended  to  those  who  brought  papal  bulls,  &c.,  from  Rome  :  any 
person  might  be  punished  as  a  rebel  or  as  an  aider  and  abettor  of  re- 
bellion whom  the  provost  martial  or  lieutenant  of  a  county  pleased  to 
suspect."  This  is  a  full  authority  for  hanging,  not  merely  Mr.  Loual- 
lier,  but  the  leaders  in  the  Hartford  Convention  also.     In  the   same 
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reign  there  issued  a  commission  to  the  provost  martial  ^Ho  take  all  idle 
vagabonds,  and  riotous  persons,  and  speedily  execute  them  according  to 
the  justice  of  martial  law."  The  historian  also  tells  us  how  Sir  Francis 
Bacon  succeeded  by  his  Avit  in  rescuing,  from  the  fangs  of  that  bloody 
vixen  Elizabeth,  a  literary  man  whom  she  wanted  to  proceed  against 
capitally  by  martial  law,  because  he  had  dedicated  a  book  to  the  Earl 
of  Essex  whilst  the  Earl  labored  under  her  displeasure. 

The  mode  of  martial  law,  enforced  at  Orleans  by  General  Jackson, 
and  which  is  vindicated  by  Mr.  Adams  and  Mr.  Euchanan  as  rightful, 
and  by  Mr.  Berrien  as  excusable,  requires  the  exercise  of  two  of  the 
highest  attributes  of  sovereign  power,  far  above  the  powers  of  ordinary 
legislation:  the  power  to  revoke  or  suspend  existing  constitutional  law, 
and  the  23ower  to  substitute  other  law  in  its  stead. 

Can  such  a  power  be  rightfully  exercised  in  this  country  ?  In  other 
words,  can  there  rightfully  be  in  this  country  a  usurpation,  and  conse- 
quent tyranny,  for  any  jourpose  or  under  any  pretext  ?  Every  usurpa- 
tion is  also  a  tyranny.  The  Greeks,  who  first  taught  the  world  a  pro- 
per detestation  of  usurpation  and  tyranny,  had  but  one  word  in  their 
language  to  signify  both.  So,  also,  tyrant  and  usurper  must  forever 
remain  as  synonymous  in  the  estimation,  if  not  in  the  language,  of 
every  republican.  An  utter  detestation  of  both  is  the  great  moral 
basis  of  every  government,  aspiring  to  the  dignity  and  character  of  a 
government  of  law. 

Our  institutions  are  framed  upon  the  broad  principle,  that  no  rightful 
authority  can  exist  in  any  department  or  functionary  of  government, 
but  by  the  assent  of  the  governed.  Other  governments  derive  their 
j)owers  from  usage  and  implied  assent.  Not  so  with  us.  Ours  are  all 
derived  from  written  constitutions  and  express  assent.  The  necessary 
inference  being,  that  any  power  not  granted  does  not  belong  to,  but  is 
withheld  from.  Government.  The  master  workmen  who  framed  the 
Constitution  of  the  United  States,  relying  upon  the  efficacy  of  this  in- 
ference, adopted  no  bill  of  rights,  because  they  thought  it  useless  and 
perhaps  pernicious,  as  a  mere  omission  might  be  construed  into  a  per- 
mission, and  because  it  would  mar  the  compact  and  perfect  symmetry 
of  their  work.  The  nation,  however,  not  having  quite  so  much  concern 
for  mere  symmetry,  and  not  quite  so  much  faith  in  mere  rules  of  con- 
struction, amended  the  Constitution  after  adoption,  so  as  to  give  it  a 
bill  of  rights ;  but,  to  close  the  door  against  omission  being  construed 
into  permission,  took  care  expressly  to  declare,  that  all  powers,  not 
delegated,  were  reserved  to  the  States  or  to  the  people.  The  intention 
was  to  grant  all  powers,  deemed  necessary  for  good  government  in  any 
emergency,  but,  if  inadequate,  still  none  other  was  to  be  exercised ;  for, 
upon  a  full  survey  of  the  whole  subject,  the  nation  greatly  preferred 
all  the  evils  that  might  ensue  from  the  want  of  power,  to  incurring  the 
hazard  of  the  abuse  of  such  powers  as  were  withheld.  The  great  care, 
the  great  solicitude,  was  the  preservation  of  civil  liberty,  and  the  per- 
petuation of  a  republican  form  of  government.  To  those,  all  other  con- 
siderations were  made  subsidiary  and  subordinate.      There  were  not 
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■wanting  then,  as  now,  croakers  and  false  prophets,  who  told  them  that 
the  Government  was  too  weak,  that  thej  were  unnecessarily  jealous 
and  cautious  in  withholding  essential  powers.  The  answer  was,  it  is 
strong  enough  for  liberty,  and  that  we  mean  to  have  for  oarselves,  and 
to  secure  for  our  posterity,  at  every  hazard. 

The  powers  of  a  general  are  derived  from  his  commission,  which  ema- 
nates from,  and  which  he  holds  at,  the  will  of  his  commander-in-chief, 
the  President.  All  that  he  rightfully  does,  proceeds  in  fact,  or  it  is 
supposed  to  proceed,  from  the  order  of  that  chief.  If  the  subordinate 
can  declare  martial  law,  so  much  rather  can  the  chief.  If  the  one  can 
rightfully  close  the  halls  of  an  independent  State  Legislature,  so  can  the 
other  the  halls  of  Congress.  If  the  one  can  refuse  to  obey  the  writ  of 
haheas  corpus  of  a  district  court,  so  can  the  other  refuse  to  obey  the  man- 
date of  the  Supreme  Court.  If  the  one  can  substitute  his  will  for  law,  over 
the  greater  part  of  an  entire  State,  so  can  the  other  over  a  whole  Union. 
If  the  President  has  any  such  power,  it  is  to  be  found  in  the  Constitu- 
tion. The  powers  confided  to  him  are  all  expressly  stated  and  enume- 
rated. The  auxiliary  or  necessarily  implied  powers,  those  necessary  to 
carry  into  effect  the  express  powers,  are  all  confided  to  the  discretion  of 
Congress  alone.  Pie  has  no  power,  express  or  implied,  to  suspend  law 
or  make  law.  But  why  debate  the  existence  of  such  power  in  any  mere 
subordinate  functionary,  when  it  is  so  obvious  that  the  unanimous  vote 
of  both  houses  of  Congress  can,  in  no  emergency,  rightfully  establish 
martial  law  over  any  State  in  this  Union  ?  It  is  a  gross  mistake,  as 
will  be  more  precisely  shown  hereafter,  to  suppose  that  a  mere  suspen- 
sion of  the  writ  of  habeas  co7jnts  necessarily  superinduces  or  permits 
the  establishment  of  martial  law.  Congress  had  as  well  attempt,  by 
law,  to  condemn  a  citizen  to  be  shot  without  trial,  as  to  take  the  people 
of  any  one  of  the  States  from  the  protection  of  their  own  laws,  and 
subject  them  to  the  arbitrary  will  of  a  military  despot.  The  chief  of 
the  President's  jDOwers,  under  the  Constitution,  is  to  have  the  laws  exe- 
cuted. He  has  no  power  to  set  aside  or  annul  any  law  of  Congress, 
much  less  a  fundamental  law^  of  the  Constitution,  or  to  set  aside  the 
whole  civil  polity  of  a  State  and  substitute  a  new  code  of  his  own.  If 
the  Constitution  were  now  to  be  made  anew,  no  man  except  a  monarchist 
would  vote  to  concede  him  such  a  discretionary  power  in  any  state  of 
emergency  whatever  ;  still  less  would  it  be  conceded  to  any  chance 
military  oflicer,  wdio  might  be  placed  in  circumstances  supposed  to  re- 
quire the  exercise  of  such  a  discretion. 

The  power  to  suspend  laws  and  the  execution  of  laws  was  formerly 
one  of  the  prerogatives  of  the  crown  in  England,  or  at  least  it  w^as  ha- 
bitually exercised  as  such,  down  to  the  revolution  of  1688,  lyhen  it  was 
deemed  so  repugnant  to  every  idea  of  liberty  that  the  nation  determined 
it  should  forever  cease.  In  the  preamble  to  the  celebrated  declaration 
of  rights,  justly  denominated  the  greater  charter  of  English  liberty, 
the  exercise  of  this  power  is  assigned  as  the  first  cause  for  dethroning 
James  II.,  and  by  the  first  article  of  the  great  covenant  between  King 
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and  people  then  adopted,  it  is  declared  that  no  such  power  shall  belong 
to  the  crown. 

Our  State  constitutions,  not  being,  like  that  of  the  Union,  a  special 
delegation  of  a  few  enumerated  powers,  but  general  delegations,  with 
special  reservations  and  exceptions,  necessarily  required  very  guarded 
bills  of  rights.  But  this  power  is  so  obviously  a  legislative  one,  that 
any  person  might  well  have  thought  there  was  no  necessity  for  so  de- 
claring;  yet  such  was  the  jealousy  and  odium  against  the  exercise  of 
the  power  by  any  other  than  the  legislative  departmentj  that  we  find  it 
most  sedulously  guarded  against  in  those  constitutions. 

So,  also,  as  to  that  other  still  greater  and  more  obnoxious  power  of 
substituting  martial  in  the  place  of  civil  law,  we  not  only  find  the 
Declaration  of  Independence  setting  forth  as  one  of  the  causes  for 
renouncing  allegiance  to  the  King  of  England,  ^'that  he  has  affected  to 
render  the  military  independent  of  and  superior  to  the  civil  power," 
but  this  very  mode  of  substituting  another  in  place  of  established  law, 
is  expressly  and  unqualifiedly  prohibited  by  the  State  constitutions.  It 
is  needless  to  cite  the  authority  of  individual  names,  against  the  allow- 
ance of  martial  law  in  any  case,  when  we  have  the  authority  of  our 
fathers,  speaking  collectively  and  unanimously,  by  whole  States,  in  its 
utter  condemnation.  It  cannot  be  unprofitable  or  inappropriate  in  these 
degenerate  days,  whilst  the  first  men  in  the  nation  are  boldly  advocating 
the  doctrine  of  martial  law,  and  nearly  half  the  Senate  shamelessly  ap- 
proving an  outrageous  instance  of  its  exercise,  to  recur  more  minutely 
to  what  those  men  of  the  Eevolution  have  thought  and  said  on  this  sub- 
^  ject.  Listen,  then,  ye  degenerate  sons,  to  the  warning  voices  and  com- 
mands of  your  fathers,  whilst  I  evoke  the  very  embodiment  of  all  their 
patriotic  virtue  and  intelligence,  and  they  speak  to  you  by  States, 
through  their  written  constitutions  : 

Massaehusetts, — The  military  power  shall  always  be  held  in  exact 
subordination  to  the  civil  authority,  and  be  governed  by  it. 

New  Rampsliire. — In  all  cases,  and  at  all  times,  the  military  ought 
to  be  under  strict  subordination  to  and  governed  by  the  civil  power. 

Neiv  York. — No  authority  shall,  on  any  pretence  whatever,  be  exer- 
cised over  the  people  of  this  State  but  such  as  shall  be  derived  from  and 
granted  by  them. 

Delaioare. — The  military  shall,  in  all  cases  and  at  all  times,  be  in 
strict  subordination  to  the  civil  power. 

Pennsylvania. — The  military  shall,  in  all  cases  and  at  all  times,  be  in 
strict  subordination  to  the  civil  power. 

Maryland, — In  all  cases,  and  at  all  times,  the  military  ought  to  be 
under  strict  subordination  to  and  control  of  the  civil  power.  No  person, 
except  regular  soldiers,  mariners,  and  marines  in  the  service  of  the 
State,  or  militia  when  in  actual  service,  ought,  in  any  case,  to  be  sub- 
ject to  or  punishable  by  martial  law. 

Virginia, — In  all  cases,  the  military  should  be  under  strict  subordina- 
tion to  and  governed  by  the  civil  power. 
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North  Carolina, — The  military  should  be  kept  under  strict  subordina- 
tion to  and  governed  by  the  civil  power. 

South  Carolina.— The  military  shall  be  subordinate  to  the  civil  power. 

Vermont. — The  military  should  be  kept  under  strict  subordination  to 
and  governed  by  the  civil  power.  No  person  can,  in  any  case,  be  sub- 
ject to  martial  law,  or  to  any  pains  or  penalties  by  virtue  of  that  law, 
except  those  employed  in  the  army,  and  the  militia  in  actual  service. 

Kentucky. — The  military  shall,  in  all  cases  and  at  all  times,  be  in 
strict  subordination  to  the  civil  power. 

Tennessee. — -In  all  cases,  the  military  shall  be  in  strict  subordination 
to  the  civil  authority.  No  citizen,  except  such  as  are  employed  in  the 
army,  or  militia  in  actual  service,  shall  be  subject  to  corporeal  punish- 
ment under  martial  law. 

Ohio. — The  military  shall  be  kept  under  strict  subordination  to  the 
civil  powero 

The  unambiguous  import  of  the  general  tenor  of  the  Federal  Consti- 
tution is  to  the  same  effect. 

Such  is  the  warning  voice  and  command  of  our  fathers.  Let  us  be- 
ware how  we  fail  to  heed  and  obey.  Not  content  with  saying  that  no 
man  or  body  of  men,  other  than  the  regularly  constituted  Legislature, 
shall  have  power  to  suspend  law  or  make  law,  they  furthermore  especi- 
ally declare,  that  military  men  shall  have  no  such  power,  that  the  law 
martial  in  particular  shall  never  be  substituted  for  civil  law.  These  in- 
hibitions against  military  usurpation  are  all  absolute  and  perfectly  un- 
qualified. No  exceptions  are  made  for  time  of  war  or  supposable  cases 
of  great  State  necessity,  such  as  might  grow  out  of  rebellion  or  inva- 
sion. Some  of  them  not  content  with  positive  prohibition  without  ex- 
ception have,  with  superabundant  caution,  gone  so  far  as  to  say  that,  at 
all  times  and  in  all  eases,  the  military  shall  be  in  strict  subordination  to 
the  civil  authority,  or  otherwise  to  speak,  that ^  at  7io  time  and  in  no  case^ 
shall  the  military  assume  superiority.  Fully  cognizant  of  the  tyrannous 
uses  that  had  been  made  of  that  immemorial  tyrants'  plea,  necessity^ 
they  intended  to  extirpate  it  utterly  from  our  system,  by  declaring  that, 
at  no  time  and  in  no  case,  should  it  be  allowed  as  an  excuse  for  military 
usurpation.  They  intended  carefully  to  preclude  all  idea  that,  in  any 
possible  case  of  presumable  necessity,  it  would  be  allowable  for  the 
mili^tary  to  subvert  the  civil  authority.  They  intended  to  repudiate  and 
utterly  reject  that  servile  maxim  of  arbitrary  Governments,  salus  iwpuli 
suprema  lex^  also  that  other,  inter  arma  silent  leges  ;  and  substitute  in 
their  stead  that  republican  maxim,  alone  suited  to  constitutional  freedom, 
fiat  justitia^  mat  codum.  The  concurring  import,  of  all  this  language, 
of  all  these  men  of  the  Revolution  is,  that,  at  no  time,  for  no  p^'^'^yose^ 
under  no  pretext,  shall  military  supremacy  ever  have  foothold  in  this  land. 

Those  stern  republicans,  who  loved  freedom  with  a  holy  devotion  for 
its  own  sake ;  v/ho  cherished  it  as  the  choicest  good  of  human  existence, 
a^  that  inappreciable  something  without  which  life  was  not  worth  the 
having  ;  who  were  fully  imbued  with  that  Cassius-like  spirit,  which  would 
as  lieve  tolerate  the  eternal  Devil  as  a  usurper  in  Rome ;  they,  who  had 
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■VYon  their  own  freedom  with  their  blood,  and  whose  greatest  care  was  to 
transmit  it  unpolluted  to  their  remotest  posterity  ;  they,  the  mighty 
founders  of  this  great  Republic,  with  full  knowledge  of  all  the  tempo- 
rary ills  and  inconveniences  that  might  ensue,  determined,  whatever 
might  be  the  result,  to  leave  military  men  not  an  hour,  not  an  occasion, 
for  the  lodgment  of  that  usurping,  o'ermastering  power  which  has  been 
the  destruction  of  all  other  Republics.  They  knew  that  to  give  it  ever 
so  slight  a  pretext  for  acting  by  its  own  authority,  and  upon  its  own 
mere  discretion  in  subversion  of  civil  authority,  would  be,  from  the 
mere  encroaching  principle  of  all  power,  creseit  eundo,  to  allow  it  means 
by  which,  sooner  or  later,  it  would  prostrate  all  those  safe-guards  which 
they  were  so  sedulously  rearing  to  secure  to  their  posterity  the  enjoy- 
ment of  that  greatest  earthly  boon — a  well-ordered  civil  liberty.  As  to 
the  Constitution,  the  goodly  fruit  of  all  their  toils  and  dangers,  the 
matchless  work  of  their  unequaled  Avisdom,  in  which  are  garnered  up  the 
world's  last  hopes  for  civil  liberty,  in  which  freedom  must  forever  live  or 
know  no  life,  as  to  its  sanctity — its  inviolability — its  supremacy — they 
adopted  as  a  maxim  for  uniform  observance  and  unvarying  application, 
fiat  justitia^  mat  coelum. 

Thus  far,  in  our  history,  I  am  proud  to  say,  the  maxim  has  been  in- 
flexibly carried  out  by  at  least  one  department  of  the  Government. 
Our  courts,  in  numerous  and  unwavering  decisions,  have  uniformly  re- 
turned the  same  stern  answer,  to  the  officers  of  the  army  and  navy,  that 
no  State  necessity  can,  in  the  eye  of  the  law,  authorize  or  excuse  a  vio- 
lation of  individual  private  right,  but  that  all  reasons  of  excuse  and  all 
claims  of  indemnity  must  be  addressed  to  the  discretion  of  the  other 
departments  of  the  Government.  Certain  ancient  dicta  that  counte- 
nanced the  taking  or  destruction  of  private  property,  in  cases  of  great 
State  necessity,  were  rejected  as  unsuited  to  and  inadmissible  in  our 
system  of  Government.  The  same  answer  has  uniformly  been  returned 
to  the  Legislature,  that  no  necessity  will  authorize  a  violation  of  the 
Constitution,  by  the  unanimous  vote  of  even  that  highest  department  of 
the  Government. 

For  the  sake  of  the  military  discipline  of  the  soldiers  of  his  country, 
a  Roman  consul  caused  his  own  victorious  son  to  be  beheaded  for  fight- 
ing against  orders.  The  three  hundred  Spartans  threw  away  their  lives 
at  Thermopylae,  upon  the  same  principle.  These  and  such  like  exam- 
ples rendered  the  discipline  of  their  soldiers  perfect  and  their  armies  in- 
vincible. War  was  the  great  business  of  those  Republics,  and  the  mili- 
tary discipline  of  their  armies  the  most  important  interest  of  the  State. 
Ours,  on  the  contrary,  is  a  pacific  Republic,  needing  and  seeking  no 
aggrandizement  by  foreign  conquest,  and  shielded  by  happy  geographi- 
cal position  from  all  danger  of  permanent  foreign  invasion.  Our  dis- 
tinctive, most  characteristic  National  feature  is,  that  of  having  emphati- 
cally a  Government  of  law.  For  that  alone  can  we  excite  either  the 
envy  or  admiration  of  other  nations  ;  for  that  alone  can  we  justify  the 
exulting  pride  or  heart-devoted  love  with  which  we  affect  to  regard  our 
country.     The  great  national  interest  with  us,  the  great  point  of  disci- 
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pline  is,  and  must  ever  be,  implicit  and  devoted  obedience  to  the  law. 
Preserve  the  sanctity  and  inviolability  of  the  Constitution,  and  the  great 
vessel  of  State  will,  without  guidance,  escape  the  ^^  Scylla  and  Oharybdis 
of  anarchy  and  despotism."  Destroy  that  sanctity,  suffer  it  by  repeated 
precedents  to  be  set  aside  at  the  mere  discretion  of  party  majorities, 
military  chiefs,  lynch  judges,  or  mobs,  under  the  pretext  of  necessity, 
and  no  guidance  can  save  us  from  one  or  the  other  of  those  perils.  Let 
those  who  are  sighing  for  the  superior  blessings  of  a  stronger  govern- 
ment, who  are  dreading  the  supposed  too  strong  democratic  tendency 
of  our  institutions,  and  who  would  cling  even  to  martial  law,  as  a  con- 
servative principle  against  that  tendency,  take  a  more  considered  view 
of  the  real  character  of  this  nation,  and  they  will  be  satisfied  the 
chance  is  at  least  equal  that  monarchical  institutions  will  never  be 
reared  in  this  country  but  upon  the  wreck  and  ruins  that  a  previous 
anarchy  shall  have  left  behind.  Are  they  willing  to  pay  that  price  ? 
Why  not  rather,  all  beautiful  and  loveable  as  it  is,  endeavor  to  secure 
for  the  Constitution,  by  precept  and  example,  that  affection  and  obe- 
dience which  are  alone  necessary  to  its  perpetuity  and  the  successful 
proof  of  its  being  the  wisest  and  the  best,  as  it  is  the  freest  government 
ever  known  to  the  world?  Anarchy  is  not  to  be  avoided  by  the  destruc- 
tion of  the  principle  of  constitutional  sanctity.  There  can  be  no  means 
more  certain  to  destroy  that  sanctity,  than  the  allowing  a  discretion  in 
any  single  man  to  trample  the  Constitution  under  foot.  That  ingrained 
feeling  of  equality,  which  will  remain  as  long  as  there  is  the  semblance 
of  freedom  left  in  the  land,  teaches  each  of  us  to  believe  that  he  has  as 
much  right  to  violate  the  Constitution  as  any  other  man.  How  much 
rather  will  a  hundred  or  a  thousand  assume  the  right  to  a  similar  dis- 
cretion, even  though  you  call  them  a  mob,  and  with  still  greater  pro- 
priety and  aptitude  will  party  majorities  in  the  State  Legislature  and  in 
Congress  infer  a  discretionary  right  to  violate  the  Constitution,  for  the 
sake  of  that  greatest  State  necessity — party  supremacy ! 

We  are  told  of  two  cases  of  the  violation  of  law  and  private  right  by 
Washington,  at  the  siege  of  York,  as  the  two  greatest  if  not  the  only 
instances  of  the  usurpation  of  power  by  him  during  the  whole  of  the 
Revolutionary  war.  They  will  serve  as  examples  to  elucidate  the  sub- 
ject, verging  as  they  do  to  the  very  utmost  limit  of  what  an  ofiicer  may 
do,  and  stand  morally  excused,  without  being  excused  by  the  law.  One 
was  the  demolition  of  a  house  that  stood  in  the  way  of  his  approaches 
to  the  works  of  the  enemy ;  and  the  other,  authorizing  the  seizure  of 
some  cattle,  indispensable  to  the  sustenance  of  his  army.  Both  were, 
even  strictly  speaking,  necessary  violations  of  law  and  private  right ; 
but  no  otherwise  so,  except  in  a  moral  sense,  than  if  the  same  things 
had  been  done  by  a  private  individual.  Legally  speaking,  the  acts  de- 
rived no  validity  from  the  facts  of  their  having  been  done  by  a  military 
commander  under  circumstances  of  the  most  urgent  State  necessity. 
He  no  doubt  would  voluntarily  have  made  good  the  damage  out  of  his 
own  pocket,  if  redress  could  have  been  had  in  no  other  way  ;  but  he 
could  have  been  compelled  to  do  so  in  a  court  of  law.     The  circumstances 
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attending  the  acts  would  have  aided  his  defence  no  otherwise  than  to 
prevent  the  jury  from  giving  what  is  termed  smart  money.  If  he  had 
sold  the  cattle  or  bartered  them  for  other  provisions,  he  would  not  have 
transferred  the  title,  but  the  owner  could  still  have  recovered  them  from 
whomsoever  he  might  have  found  in  possession.  If  the  owner  had  re- 
sisted and  killed  the  officer  making  the  seizure,  it  would  have  been 
justifiable  homicide ;  if  the  officer  had  killed  him,  it  would  have  been 
murder.  So,  also,  if  Mr.  Louallier  had  killed  General  Jackson  in  de- 
fending himself  against  the  illegal  proceedings  of  the  Greneral,  it  would 
have  been  justifiable  homicide ;  whereas,  if  he  had  been  hung  by  sentence 
of  the  court  martial,  as  they  had  no  lawful  jurisdiction  over  him,  it 
would,  in  a  legal  as  well  as  moral  sense,  have  been  murder,  and  a  foul 
one  too,  not  only  in  the  General,  but  in  every  member  of  the  court 
martial,  for  which  nothing  but  their  blood  could  have  atoned.  This  law 
is  well  settled.  Indeed  the  court  martial  so  considered,  in  efi'ect  so  de- 
cided, and  refused  to  soil  their  hands  with  the  work.  They  sustained  a 
plea  to  their  jurisdiction  upon  all  the  charges,  except  that  of  being  a 
spy,  and  promptly  acquitted  him  of  that,  both  the  charge  and  the  proof 
being  alike  ridiculous.  There  is  therefore  no  truth  in  the  notion  that 
the  proclamation  of  a  military  commander  can  divest  the  owner  of  title 
to  his  slave  ;  or,  in  the  idea  of  Messrs.  Adams  and  Buchanan,  that  the 
proclamation  of  martial  law  actually  supersedes  the  civil  law  and  divests 
civil  functionaries  of  their  powers.  On  the  contrary,  in  no  shape,  in  no 
way,  for  no  purpose,  does  or  can  the  law  sanction  these  usurpations  as 
legitimate ;  and  most  certainly  not,  when  the  usurpation  is  treasonable 
and  the  purpose  a  foul  and  wanton  murder. 

Little  did  I  ever  expect  to  live  to  hear  the  doctrines  of  passive  obe- 
dience and  non-resistance  to  a  usurper  preached  in  the  halls  of  the 
American  Congress  ;  that  the  usurped  authority  of  a  military  com- 
mander could  rightfully  take  from  me  all  my  civil  rights  as  a  freeman, 
and  deny  me  even  the  right  of  remonstrance,  that  poor  prerogative  of 
the  wretched  under  the  penalty  of  death ;  that  it  could  revoke  the 
power  of  my  constitutional  guardian,  the  judge,  compel  him,  as  a  matter 
of  duty,  to  become  the  aider  and  abettor  of  usurpation,  and  to  perform 
the  office  of  my  hangman,  if  the  usurper  so  wills. 

According  to  my  remembrance,  the  only  attempt  at  martial  law, during 
the  Revolution,  was  in  the  State  of  Virginia.  At  a  gloomy  period  of 
the  war,  when  a  British  army  was  devastating  that  State,  certain  mem- 
bers of  its  Legislature,  consulting  their  fears  more  than  their  allegiance 
to  the  principles  of  liberty,  had  the  folly  to  introduce  and  seriously 
urge  a  proposition  to  make  Patrick  Henry  temporary  dictator.  We  all 
recollect  how  that  proposition  was  met.  The  proposal  and  the  proposers 
were  instantly  silenced  by  a  single  sentence  calmly  uttered  by  a  true- 
hearted  republican  of  the  old  stamp.  That  noble-minded  Vrginian, 
though  a  personal  friend  of  Henry,  as  the  only  suitable  answer  to 
the  proposal,  contented  himself  w^ith  telling  them :  '^  The  day  you 
place  your  dictatorial  crown  upon  the  brow  of  Patrick  Henry,  or 
any  other  man,  that  same  day  I'll  plant  my  dagger  in  his  heart." 
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This  brought  them  to  a  sober  thinking,  which  soon  satisfied  all  that 
no  temporary  advantage,  to  be  gained  by  the  accumulation  of  power 
in  a  single  hand,  however  trustworthy,  could  compensate  the  evils  of 
such  an  example  in  a  republic. 

What  would  the  men  of  that  day  have  said  to  a  dictatorship,  not 
created  by  the  Legislature,  but  by  one  man's  own  usurpation?  Twelve 
months  ago,  I  should  have  been  ashamed  to  think  so  meanly  of  any 
portion  of  my  countrymen  as  to  believe  that  General  Jackson  could 
have  enacted  the  things  he  did  at  Orleans  in  any  one  of  the  older  States, 
where  there  was  an  unmixed  native  population,  and  have  escaped  with 
his  life.  But,  since  then,  the  conduct  of  the  Rhode  Island  Legislature, 
with  the  tame  acquiescence  of  the  people  of  that  State,  and  the  damna- 
ble heresies  preached  in  the  halls  of  Congress,  with  the  attendant  public 
apathy,  have  raised  a  horrible  doubt  whether  a  large  portion  of  the 
nation  is  not  already  in  training  for  the  yoke  of  a  master. 

What  would  the  men  of  the  Revolution  have  said  to  these  modern 
doctrines  ?  What  would  they  have  thought  of  the  vindication  of  every- 
thing General  Jackson  did,  as  justifiable  by  some,  and  as  excusable  by 
others  ?  Not  merely  a  single  violation,  a  single  act  of  disobedience  to 
the  Constitution,  under  circumstances  of  imperative  and  controlling  ne- 
cessity, but  a  deliberate  abolition  of  all  constitution  and  law,  by  formal 
proclamation,  with  a  substitution  in  their  stead  of  the  arbitrary  will  of 
a  self-appointed  dictator- — a  dictatorship  established  over  some  forty 
thousand  people — a  dictatorship  enforced  by  an  actual  putting  down  of 
the  legislative  and  judicial  authorities  at  the  point  of  the  bayonet — a 
dictatorship  accompanied  with  many  of  the  types  of  all  tyranny,  and, 
among  others,  that  ancient  one,  a  prescribed  curfew  hour — a  dictator- 
ship enforced  for  three  long,  weary  months,  and  for  most  of  that  time  in 
pretended  apprehension  of  a  defeated,  disheartened,  and  disabled  enemy — 
a  dictatorship  that  was  closed  in  an  attempt  to  inflict  an  ignominious 
death  upon  a  worthy  and  respectable  citizen,  chargeable  with  no  fault  or 
crime,  none,  literally  none  other  than  having  the  manhood  publicly  to 
call  in  question  the  legality  of  the  dictatorship ;  and  this,  too,  when  the 
dictator  had  information,  which  he  believed,  that  the  treaty  of  peace 
had  been  actually  ratified.  What  would  the  men  of  the  Revolution  have 
said  to  the  vindication  of  such  a  dictatorship  as  this,  as  rightful  in  itself, 
and  as  one  to  which  every  good  citizen  was  bound  to  submit  and  aid  in 
enforcing  ?  The  most  temperate  among  them  would  have  said  that  he 
should  prefer  to  be  the  tenant  of  the  forgotten  grave  of  the  humblest 
man  who  by  hand  or  voice  ever  aided  the  holy  cause  of  freedom,  rather 
than  live  to  enjoy  the  proudest  seat  of  the  most  talented  Senator,  and 
advocate  such  slavish  principles.  But  those  men  of  the  Revolution, 
they  are  gone,  all  gone,  leaving  nothing  of  their  spirit  behind — none 
worthy  to  be  called  their  posterity. 

If  the  moral  sense  of  General  Jackson,  upon  the  pretext  of  mere 
military  discipline,  pointed  out  death  as  the  just  and  appropriate 
punishment  of  Mr.  Louallier,  for  merely  calling  in  question  the  legality 
of  his  assumed  authority,  did  it  never  strike  his  defenders,  as  a  strange 
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easuS'Omissus  in  our  code,  that  it  should  be  no  crime,  with  no  similarly 
appropriate  penalty,  to  dispute  the  rightful  commands  of  ten  millions  of 
freemen  and  subvert  their  Constitution  with  an  armed  force  ?  Have  he 
and  they  lived  thus  long  under  the  delusion,  that  in  the  enforcement  of 
his  martial  law  he  was  committing  no  crime  known  to  and  punishable  by 
the  laws  of  his  country  ?  Do  they  think  that  the  framers  of  our  Con- 
stitution, who  appear  to  have  held  this  mode  of  usurpation  by  martial 
law  in  such  special  abhorrence,  have  been  so  negligent  as  to  make  no 
provision  for  its  punishment  ?  That  would  be  a  sad  delusion  indeed, 
and  a  most  severe  imputation  against  the  founders  of  our  Government. 

There  has  been  no  such  negligence — there  is  no  such  casus-omissus. 
The  case  is  amply,  is  well  provided  for.  It  is  treason.  It  comes 
completely  and  entirely  within  both  the  spirit  and  letter  of  the 
definition  of  treason,  as  given  in  the  Constitution.  If  a  military 
commander  shall  suppress  the  civil  authority  and  enforce  martial 
law  by  the  power  of  the  bayonet,  he  will  owe  it  to  the  clemency 
of  his  country  and  not  to  the  want  of  law,  if  he  does  not  meet 
a  traitor's  doom  and  felon's  death.  It  is  both  literally  and  in 
effect  levying  war  against  the  United  States.  He  who  levies  war 
against  the  legally  constituted  authorities  of  this  country  is  none  the 
less  a  traitor  because  he  may  happen  to  have  military  commission  from 
the  Government,  or  because  he  is  backed  by  an  army  of  devoted  Ameri- 
can soldiers.  Those  facts  do  but  serve  to  deepen  the  tincture  of  the 
guilt,  because,  like  Macbeth,  he  is  in  ^'double  trust."  Let  it  not  be 
said  there  is  the  absence  of  the  criminal  motive  necessary  to  constitute 
treason.  The  motive  being  what  it  may,  the  act  of  putting  down  the 
lawful  and  rearing  up  an  unlawful  government  is  treason  all  the  world 
over.  The  good  of  the  country  is  the  alleged,  and  frequently  the  true, 
motive  for  all  such  acts.  No  man  can  be  allowed  the  discretion  to  pur- 
sue what  he  may  suppose  the  public  good,  by  a  resort  to  such  means. 
The  use  of  those  means,  whatever  the  motive,  must  always  be  adjudged 
to  constitute  the  crime.  Try  it  as  you  will,  sift  the  subject  as  you  may, 
you  can  make  nothing  less  of  it.     'Tis  plain  unmixed  treason. 

Yet  General  Jackson  has  the  modesty  to  appear  before  the  Govern- 
ment, not  humbly  seeking  its  mercy  or  forgiveness,  but  proudly  demand- 
ing what  he  terms  justice,  that  is  commendation  and  full  approval  of 
all  he  did.  He  says  he  does  not  want  the  money,  and  will  not  receive 
it  back,  but  upon  the  condition  of  exculpation  to  him  and  inculpation 
of  the  judge  who  inflicted  the  fine.  The  money  should  not  be  refunded 
upon  any  terms,  but  certainly  never  upon  those  he  demands.  That 
fine,  in  connection  with  his  own  m.ost  noble  conduct  pending  its  inflic- 
tion, constitutes  the  only  atonement  for  martial  law.  There  may  be 
room  for  honest  difference  of  opinion,  whether,  in  consideration  of  his 
great  military  services,  the  Government  was  right  in  receiving  that 
atonement  as  adequate.  But  there  is  no  room  for  difference  of  opinion 
as  to  the  propriety  of  Congress,  directly  or  indirectly,  giving  its  sanc- 
tion to  the  enforcement  of  martial  law,  loaded  down,  as  that  mode  of 
treason  is,  with  all  the  odium  the  founders  of  the   Government   could 
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heap  upon  it,  and  intrinsically  dangerous  as  it  is  to  liberty.  The  Go- 
vernment may  rightfally  remunerate  an  officer  for  a  violation  of  law  in 
the  destruction  of  private  property  under  circumstances  of  great.  State 
necessity,  such  as  the  instances  furnished  by  Washington  at  the  siege 
of  York,  but  never  when  the  violation  is  accompanied  with  the  highest 
crime  known  to  the  law.  The  only  crime  which,  under  the  pretext  of 
State  necessity,  should  ever  receive  even  the  moral  sanction  of  a  re- 
public, is  that  of  assassination,  when  it  is  also  tyrannicide.  The  an- 
cient Republics  commemorated  the  virtue  and  patriotism  of  the  tyran- 
nicide by  statues  erected  in  the  temples  of  their  gods.  But  with  us, 
even  that  most  plausible  and  allowable  of  all  the  pleas  of  necessity 
should  not  be  countenanced  by  the  law,  or  receive  the  direct  sanction 
of  the  Government.  Its  absolution  must  be  found  in  the  affectionate 
gratitude  of  the  nation,  and  its  commemoration  left  to  the  immortalizing 
powers  of  the  orator  and  the  poet.  The  modern  abuses  of  what  may 
be  termed  the  sacred  prerogative  of  tyrannicide  furnish  ample  warning 
as  to  the  impolicy  of  encouraging  the  exercise  of  mere  individual  dis- 
cretion, in  the  perpetration  of  crime  and  violation  of  law.  The  ex- 
travagant lengths  to  which  such  a  man  as  Mr.  Adams  is  already  by 
analogy  endeavoring  to  push  a  single  unsanctioned  precedent  of  martial 
law,  should  afford  abundant  warning  against  that  particular  crime  ever 
receiving  the  direct  sanction  of  the  Government. 

General  Jackson  tells  us  that  his  fine  ought  to  be  refunded,  because, 
if  that  precedent  is  not  overruled,  military  commanders  will  be  de- 
terred from  declaring  martial  law,  for  fear  of  the  punishment  they  may 
receive  at  the  hands  of  a  '^vindictive  judge."  Does  he  not  know  that 
the  pardoning  power  of  the  President  and  the  supervisory  authority  of 
superior  courts  takes  from  a  judge  this  power  to  be  vindictive  ?  Does 
not  his  historical  reading  teach  him,  that  the  liberties  of  no  country 
ever  fell  beneath  the  ermine  of  a  vindictive  judge ;  but  those  of  every 
people  have  been  crushed  beneath  the  batons  of  usurping  military  com- 
manders ?  In  a  community  of  laws,  we  want  no  precedents  to  en- 
courage the  natural  proneness  of  any  class  of  men,  and  especially 
military  men,  to  usurp  more  power  than  properly  belongs  to  them. 
They  need  no  spur  to  prick  then!  on,  save  only  the  natural  thirst  for 
power,  and  their  own  ''vaulting  ambitions."  What  we  want  are  pre- 
cedents of  their  adequate  punishment  for  delinquencies  in  this  line. 
When  a  military  man  shall  debate  the  question  of  martial  law  in  his 
own  mind,  it  shall  not  be  in  the  fear  of  what  he  may  suffer  "at  the 
hands  of  a  vindictive  judge ;"  but  of  what  he  may  suffer  under  the 
righteous  verdict  of  a  jury  of  his  country  at  the  hands  of  the  hang- 
man. We  want  it  to  be  known  and  distinctly  understood  by  our  mili- 
tary men,  that  when  they  undertake  to  enforce  martial  law,  they  under- 
take to  commit  high  treason,  and  that  they  do  it  with  the  halter  round 
their  necks. 

One  word  as  to  the  report  of  the  minority  of  the  committee  of  the 
House  of  Representatives,  though,  as  to  matter  or  manner,  it  is  not 
worthy  that  word.     It  places  the  claim  to  restitution  on  the  importance 
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of  the  General's  services ;  and  to  enhance  the  value  of  the  victory  at 
New  Orleans,  it  insists  that,  if  the  city  had  been  taken  by  the  enemy, 
England,  acting  upon  her  usual  policy  of  might,  and  not  right,  would 
have  refused  to  surrender  it,  notwithstanding  the  treaty  of  peace,  and 
intimates  the  dastardly  opinion,  that  this  nation  would  have  been  base 
enough  to  permit  England  to  retain  it.  Has  this  nation  ever  shown 
itself  unmindful  or  ungrateful  for  the  military  services  of  General  Jack- 
son ?  Were  such  services  ever  repaid  with  more  heaping  measure  ? 
Did  any  man  ever  owe  more  to  his  countrymen  ?  But  say  that  those 
services  still  remained  to  be  requited,  would  that  be  suflScient  reason 
for  such  an  innovation  on  the  principles  of  the  Government,  as  directly 
to  sanction  the  right  of  a  military  man  to  enforce  martial  law  in  this 
country.  '^Wo  worth  the  day,"  when  the  bold  hunters  of  Kentucky 
and  Tennessee  gained  for  their  commander  that  most  brilliant  chaplet 
of  renown,  ever  won  by  the  undisciplined  valor  of  a  free  yeomanry ! 
'^Wo  worth  the  day,"  that  could  be  the  occasion  of  engrafting  such  a 
principle  upon  our  institutions !  Better  that  those  gallant  hunters 
should  have  sustained  a  disastrous  defeat ;  better,  far  better,  that  the 
city  should  have  been  sacked  and  burnt. 

Once  concede  a  discretion  in  any  man,  or  body  of  men,  to  set  aside 
the  Constitution,  though  the  forms  of  a  republic  may  still  for  awhile 
remain,  yet  the  all-essential,  the  life-giving  principle  of  civil  liberty  is 
gone  forever. 


NO.    Ill, 


It  has  already  been  remarked  that  the  suspension  of  the  writ  of 
habeas  eoiytis  by  no  means  superinduces  the  establishment  of  martial 
law.  The  effect  of  a  bare  suspension  of  the  privilege  of  that  writ 
would  not  be  to  confer  upon  the  Executive  even  the  power  of  mere  ar- 
rest; but  when  accompanied  by  the  other  appropriate  legislation,  it 
enables  the  Executive  -to  take  and  keep  in  custody  such  as  are  sus- 
pected of  inimical  designs  against  the  Government,  but  who  have  been 
guilty  of  no  overt  act  rendering  them  directly  liable  to  criminal  prose- 
cution. The  measure  is  merely  precautionary,  and  the  means  allovfed 
are  for  prevention  only,  and  not  for  punition.  It  enables  the  Execu- 
tive, under  the  authorization  of  the  Legislature,  temporarily  to  restrain 
the  freedom  of  a  suspected  citizen,  so  as  to  prevent  him  from  aiding 
the  rebellion  or  invasion,  and  to  have  him  ready,  at  a  proper  occasion, 
to  be  surrendered  to  and  be  dealt  with  by  the  judicial  authorities,  by 
due  course  of  law,  for  any  offence  with  which  he  may  be  chargeable. 
The  Constitution  is  express,  and  without  qualification  or  other  excep- 
tion than  that  of  ''cases  arising  in  the  land  or  naval  forces,  or  in  the 
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militia  when  in  actual  service  in  time  of  war  or  public  danger'' — that 
''no  person  shall  be  held  to  answer  for  a  capital  or  otherwise  infamous 
crime  unless  on  a  presentment  or  indictment  of  a  grand  jury,  nor  be 
deprived  of  life,  liberty,  or  property,  without  due  process  of  law." 
Indeed,  the  power  of  a  commander  to  enforce  the  ordinary  martial  law 
over  those  actually  engaged  in  military  duty  in  the  army  or  navy  does 
not  result  from  his  commission,  but  comes,  in  England,  from  the  annual 
mutiny  bill,  and  in  this  country  from  the  rules  and  articles  of  war  or- 
dained by  Congress,  or  similar  enactments  of  the  State  Legislatures. 

Conceding  the  power  to  arrest  and  detain  to  be  a  mere  ministerial 
function,  Congress  may  confer  that  power  on  the  Executive.  But  the 
power  to  try  and  punish  a  private  citizen  could  not  be  conferred  on  the 
President  or  any  member  of  the  Executive  department;  for  that  is  a 
judicial  function  which,  by  the  Constitution,  can  be  conferred  on  the 
judiciary  alone. 

The  want  of  power  in  the  Legislature  of  any  one  of  the  States  having 
a  formal,  written  constitution  to  establish  martial  law  is  equally  obvious. 
The  constitutions  of  Massachusetts  and  New  Hampshire  alone  seem  to 
contemplate  a  discretion  in  the  Legislature  to  enforce  military  service 
other  than  that  of   bearing  arms,  by  pecuniary  mulcts  or   such  like 
penalties,  through  the  instrumentality  of  a  military  court.     An  act  de- 
claring martial  law,  without  defining  what  offences  were  to  be  embraced 
or  what  penalties  attached,  would  be  of  no  more  validity  than  an  act 
proclaiming  the  laws  of  nature.     Both  would,  if  for  no  other  cause,  be 
void  for  uncertainty.     But  such  an  act  would  be  also  void  for  direct  re- 
pugnance  to  the  constitution  of  every  State  in  the  Union.     As  the 
charter  of  Rhode  Island,  heretofore  used  in  lieu  of  a  constitution,  has 
no  bill  of  rights,  it  may  be  inferred  by  some  that  its  Legislature  has  an 
arbitrary  discretion  on  this  subject,  and  that  its  powers  extend  even  to 
the  appointment  of  a  dictator,  which,  in  substance,  seems  to  have  been 
the  object  of  the  late  act,  judging  from  the  account  given  of  it  in  the 
public  papers.     This,  however,  would  be  a  great  error.     The  powers  of 
government  granted  by  that  charter  are  expressly  declared  to  be  in  sub- 
ordination to  the   laws  of  England,  and,  of  course,  to  what  is  there 
deemed  the  fundamental  or  constitutional  law  of  magna  cJiarta  and  the 
declaration  of  rights,  though  the  latter  was  adopted  after  the  grantiDg 
of  the  charter.     The  long  unquestioned  usage  since  the  Declaration  of 
Independence  may  imply  an  assent  on  the  part  of  the  people  of  Rhode 
Island  to  a  legislative  power  within  those  limits  which  do  not  permit  the 
creation  of  martial  law.     The  omnipotent  power  of  Parliament  to  annul 
or  disregard  any  portion  of  the  English  bill  of  rights  did  not,  at  the 
Revolution,  revert  to  the  Legislature,  but  to  the  people  of  Rhode  Island; 
for,  as  the  implied  assent  of  the  people  to  government  is  contrary  to  the 
first  principles  of  liberty,  as  understood  in  this  country,  the  powers  of 
the  Legislature,  none  other  having  been  expressly  granted  by  the  people, 
must  remain  restricted,  as  they  were  anterior  to  the  Revolution,  except 
so  far  as  the  change  of  circumstances  necessarily  and  unavoidably  re- 
quired an  implied  assent  to  the  extension  of  those  powers  or  the  removal 
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of  the  restrictions  upon  tliem.  This,  it  is  presumable,  is  the  mode  in 
which  the  matter  has  been  heretofore  viewed  and  adjudged  in  that  State. 
It  is  not  fair  to  presume  the  people  of  that  State  would  have  so  long  en- 
dured an  unrestrained  power  in  the  Legislature.  A  power  must  therefore 
be  found  in  the  charter  itself  for  the  Legislature  to  alienate  all  the 
powers  of  government  to  a  single  man,  or,  in  other  words,  to  create  a 
dictatorship  under  the  name  of  martial  law,  or  none  such  can  exist. 

If  this  view  of  the  subject  should  by  any  one  be  deemed  not  correct 
or  conclusive,  there  is  another  that  is  undoubtedly  so.  The  Federal 
Constitution  says  the  United  States  shall  guaranty  to  each  State  a  re- 
publican form  of  government.  When  the  people  of  Rhode  Island  ac- 
ceded to  that  constitution,  they  made  express  declaration  that  their 
State  government  then  was,  or  gave  express  assent  that  it  should  for- 
ever thereafter  be,  a  republic  within  the  meaning  and  contemplation  of 
the  Constitution.  It  is  unnecessary  to  attempt  the  delicate  and  per- 
haps difiScult  task  of  defining  what  is  a  republican  form  of  government 
within  the  meaning  of  the  Constitution ;  for  there  is  no  difficulty  in  the 
conclusion  that  the  consolidation  of  all  the  powers  of  government  into 
the  hands  of  one  man,  however  appointed,  is  not  a  republican  form  of 
government  within  that  meaning.  Nor  could  the  people  of  any  State, 
by  any  mode,  adopt  or  create  a  government  which  vested  absolute  arbi- 
trary power  in  a  single  man.  Much  less,  therefore,  can  it  be  contended 
that  the  Legislature  has  the  power  to  create  such  a  form  of  government 
without  the  express  sanction  of  the  people. 

Or,  in  other  words,  if  it  can  be  shown,  by  any  process  of  reasoning, 
that  the  Legislature  of  Rhode  Island  does  possess  the  discretion  and 
power,  to  create  a  military  dictatorship  over  that  State,  then  the  casus 
foederis  has  arisen,  which  requires  the  interposition  of  the  United 
States,  under  the  constitutional  guarantee  of  a  republican  form  of  go- 
vernment, to  the  people  of  every  State.  Whatever  difference  of  opinion 
may  have  existed  as  to  the  propriety  of  the  Government  interposing, 
pending  the  recent  rebellion,  there  would  or  should  be  no  such  differ- 
ence of  opinion  as  to  the  propriety  of  interposition,  for  the  purpose  of 
relieving  the  people  of  that  State  from  a  dictatorship.  The  enforcing, 
or  the  attempt  to  enforce,  such  a  form  of  government  upon  the  people 
of  that  State,  by  an  armed  force,  would  most  undoubtedly  be  treason 
in  the  actors,  and  all  aiders  and  abettors  of  such  a  project. 


APPENDIX. 


(Written  June,  1861.) 


Silent  leges  inter  arma^  is  not — never  was  a  legal  maxim.  Such  a 
maxim  would  be  incongruous  in  any  civil  code.  It  is  not — never  was 
—never  can  be  a  recognized  principle  in  the  code  of  any  government 
pretending  to  have  civil  liberty  for  its  basis.  Under  every  such  go- 
vernment, the  law  necessarily  claims  for  itself  absolute  supremacy  at 
all  times  and  under  all  circumstances.  Otherwise  it  could  not  be  a 
government  of  law*  Whenever  public  safety  may  require  the  tem- 
porary deprivation  of  freemen's  right  to  exemption  from  arbitrary  ar- 
rest, it  confides  the  discretion  to  judge  the  necessity  and  the  power  to 
make  the  suspension  alone  to  its  highest  department — its  legislative  de- 
partment. The  act  of  suspension,  and  the  power  exercised  during  the 
suspension,  are  all  parts  of  the  law  itself. 

Our  written  constitutions  have  even  taken  the  superabundant  caution 
to  proclaim  that  they  are  'Hhe  supreme  law  of  the  land."  All  officials 
are  sworn  to  maintain  them  in  that  supremacy.  They  recognize  no 
equal — still  less  a  superseding  superior.  They  spurn  all  pretended 
laws  of  necessity  as  their  equals  or  superseders.  They  expressly  con- 
demn and  denounce  all  laws  of  war  or  arms,  except  such  as  are  created 
by  the  Legislature,  under  constitutional  restraint.  Without  this  per- 
petual supremacy  of  law  and  constitution,  there  can  he  no  civil  liberty. 

It  is,  perhaps,  not  possible  to  trace  the  origin  of  the  phrase,  silent 
leges  inter  anna.  The  eloquent  Mr.  Storrs,  of  New  York,  said,  in  Con- 
gress, some  forty  years  ago,  that  it  ^' first  fell  from  the  dastard  lips  of 
the  coward  Cicero  whilst  playing  sycophant  to  the  dictator  Caesar." 
Enlightened  jurists  and  statesmen  have  always  classed  it  with  the  Jesuit 
maxim — 'Hhe  end  justifies  the  means ;"  the  one  being  not  less  repug- 
nant to  freedom  than  the  other  to  sound  morals.  They  have  classed  it 
with  salus  populi  suprema  lex,  that  immemorial  pretext  for  military 
usurpation  and  tyranny.  They  have  also  classed  it  with  the  slavish 
precept  of  ^'passive  obedience  and  non-resistance  to  the  divine  right  of 
kings," — the  phrase  inculcating,  as  it  does,  passive  obedience  and  non- 
resistance  to  the  devil-derived  right  of  usurpation.  The  founders  of 
our  Government  taught  that  public  safety  can  always  be  preserved, 
though  government  officials  be  restrained  within  the  limits  of  the  Con- 
stitution ;  or  if  not  so  to  be  preserved,  it  will  be  because  of  the  corrup- 
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tion  of  the  people,  who  will  have  ceased  to  be  worthy  of  the  name  of 
freemen.  It  will  be  full  soon  enough  to  disregard  this  teaching  when 
its  perfect  wisdom  shall  be  disproved  by  repeated  experiments.  Thus 
far,  our  national  experience,  as  also  that  of  England,  has  been  all  in  its 
favor.  They  taught  that  the  utmost  possible  temporary  mischief  which 
might  ensue  from  the  want  of  power  to  proclaim  martial  law,  could  not 
equal  the  permanent  mischief  that  would  ensue  from  recognizing  a  dis- 
cretion in  military  commanders  or  Presidents,  to  usurp  power  in  disre- 
gard of  the  Constitution,  under  any  pretext  whatever. 

It  would  be  incredible,  if  we  had  not  the  proof  before  our  eyes  in 
the  public  press,  of  the  amount  of  gross  ignorance  prevalent  in  the  na- 
tion upon  this  important  subject,  causing  the  utterance  of  the  wildest 
vagaries  as  to  the  powers  of  the  President  and  his  military  subordi- 
nates, calculated  to  lead  even  well-intentioned,  loyal  officers  into  serious 
difficulties,  perhaps  into  great  criminal  offences.  Unable  to  meet  the 
recent  very  lucid  and  convincing  argument  of  Judge  Taney,  a  respecta- 
ble editor  attempts  to  get  rid  of  it  by  saying  it  has  no  application  to 
the  present  state  of  things,  because  it  is  based  upon  the  Constitution, 
which  he  insists  is  a  mere  fair-weather  constitution,  not  intended  to 
operate  in  the  stormy  times  of  war  or  rebellion.  This,  too,  in  the  face 
of  the  very  words  of  the  Constitution,  which  expressly  provides  the 
necessary  power  for  carrying  on  war  and  suppressing  rebellion.  The 
very  reverse  of  this  idea  is  the  truth.  With  much  more  propriety  could 
it  be  said  that  constitutional  constraints  upon  power  and  the  bill  of 
rights  were  not  made  for  the  calm  sunshine  of  peace  and  public  quiet, 
when  there  is  little  temptation  to  encroach  upon  private  right  or  free- 
dom, but  for  those  tempestuous  periods  of  war  and  rebellion,  when  the 
vindictive  passions  of  men  lead  them  to  persecution. 

We  are  told  that  a  respectable  law  lecturer  at  the  North  instructs  his 
class,  that  martial  law  is  an  indispensably  necessary  power  to  every 
government,  as  much  so  as  the  power  of  carrying  on  war  in  self-defence. 
There  never  was  an  assumption  less  sustained  by  fact  or  reason.  As 
the  long  war  for  our  independence  was  successfully  carried  through  in 
the  midst  of  numerous  traitors  and  tories  without  a  resort  to  martial 
law,  and  as  Jackson  was  the  only  commander  who  fancied  a  necessity 
for  it  during  the  three  years'  war  of  1812,  nothing  can  be  more  absurd 
than  the  assumption  of  any  such  necessity.  Another  all-sufficient  dis- 
proof of  the  fact  is,  that  during  the  various  conspiracies  and  rebellions 
in  England  during  the  last  century  and  a  half,  though  the  habeas  corpus 
was  frequently  suspended,  yet  martial  law  has  never  been  resorted  to  as 
a  means  or  an  aid  towards  their  suppression.  Indeed,  as  decided  by 
Lord  Loughborough,  it  has  been  uniformly  held  to  be  totally  incompati- 
ble with  the  genius  of  the  English  Constitution.  If,  with  such  a  crowd- 
ed population  as  they  have  in  England,  often  starving  and  rebellious, 
there  is  no  necessity  for  martial  law,  how  perfectly  preposterous  to  con- 
tend for  it  as  a  thing  of  absolute  necessity  in  this  country ! 

The  lecturer  says  martial  law  is  *' wholly  arbitrary,"  and  adopts  the 
definition  of  it  given  by  the  Duke  of  Wellington,  ''the  will  of  the  com- 
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m an der-in- chief."  Yet  it  is  contended  that  such  an  infamously  slavish 
principle  as  this,  suited  only  to  a  nation  of  slaves,  is  lurking  unex- 
pressed in  our  free  institutions  as  an  indispensable  incidental  power  of 
all  governments.  Can  it  be  that  the  superintending  authorities  know- 
ingly permit  the  inculcation  of  such  abominable  doctrine  in  our  princi- 
pal law  school,  and  that  the  lecturer  himself  does  not  perceive  that  he 
is  training  its  pupils  to  become  the  willing  slaves  of  a  military  usurper? 
The  suspension  of  the  writ  of  habeas  corpus  in  England  gives  the 
power  of  temporary  arbitrary  arrest,  because  the  crown  has  at  all  times 
the  power  of  arrest.  Not  so  as  to  the  President  or  a  Governor  in  this 
country,  who  have,  ex-officio,  no  such  power,  and  Judge  Taney  even 
doubts  whether  such  power  could  be  conferred  upon  them  by  the  Legis- 
lature. Without  expressing  any  opinion  upon  this  doubt,  it  is  perfectly 
clear  to  my  mind,  as  it  must  be  to  every  lawyer,  that  as  he  decides  no 
power  can  be  conferred  by  a  congress  or  a  legislature  upon  the  Presi- 
dent or  a  Governor,  or  a  court  martial  to  try  and  punish  even  a  pre- 
scribed defined  offence  on  the  part  of  a  free  citizen  not  engaged  in  mili- 
tary service.  The  Constitution  is  perfectly  impregnable  upon  this 
subject,  and  being  so,  can  there  be  grosser  folly  than  to  suppose  that  a 
President  may  rightfully  usurp  power  to  arrest,  try,  and  punish  by  his 
arbitrary  will  ? 

It  is  high  time  our  officers  should  be  informed,  that  so  far  from  a  Presi- 
dent  having  power  to  make  or  authorize  the  arbitrary  arrest  of  a  free 
citizen,  if  he  were  to  attempt  to  make  or  aid  in  making  such  an  arrest, 
the  citizen  would  have  a  right  to  kill  the  President  in  self-defence,  and 
would  be  acquitted  as  for  justifiable  homicide  by  any  intelligent  court 
and  jury.  Whereas,  if  the  citizen  were  killed  in  making  resistance, 
the  President  and  his  aiders  would,  in  the  eye  of  the  law,  be  guilty  of 
wilful  murder,  and  condemned  to  the  gallows,  if  the  law  was  faithfully 
administered. 

The  profession  and  the  country  owe  Chief  Justice  Taney  so  much  for 
his  recent  orthodox,  lucid,  and  most  convincing  opinion  in  the  habeas 
corpus  case,  that  it  is  painful  to  hold  him  up  for  censure  as  a  promoter 
of  the  loose  opinions  now  afloat  in  this  country.  He  delivered  the 
opinion  of  the  Supreme  Court,  in  Luther  vs,  Bordlen,  7  Howard,  which 
sanctioned  the  power  of  the  Legislature  to  establish  martial  law  over 
Rhode  Island.  It  is  true,  the  Court  distinguish  the  case  from  that  of 
an  act  of  Congress  or  the  statutes  of  any  other  State,  by  reason  of  the 
fact  that  the  people  of  Rhode  Island  were  living  without  the  protection 
of  a  written  constitution  or  bill  of  rights.  Still  the  Court  seems  to 
recognize  martial  law  as  a  sort  of  necessary  governmental  instrumen- 
tality, to  which  an  untrammeled  legislature  might  resort  even  in  this 
Union,  though  the  Constitution  guarantees  to  each  State  a  republican 
form  of  government.  It  is  not  the  purpose  to  go  into  a  seriatim  argu- 
ment to  prove  how  repugnant  is  the  possession  and  exercise  of  such 
power  to  all  our  American  ideas  of  a  republican  government.  The  fore- 
going pamphlet  was  written  shortly  after  the  passage  of  the  act  in 
question.     The  author's  opinion  as  to  its  validity,  and  the  reasons  for 
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that  opinion,  will  there  be  found.  Such  as  they  are,  he  can  well  afford 
to  submit  them  to  the  profession  for  a  candid  comparison  with  those  of 
the  Court.  He  will  here  merely  subjoin  a  few  remarks  to  fortify  one 
of  the  main  points  relied  on  by  him,  and  upon  a  decision  of  which  the 
Court  might  have  escaped  its  pernicious  blunder  as  to  martial  law,  if, 
unfortunately,  the  point  had  not  escaped  the  attention  of  the  whole 
Court,  the  dissenting  Judge  included. 

The  statute  is  a  very  brief  one,  in  these  words  :  "  The  State  of  Rhode 
Island  and  Providence  Plantations  is  hereby  placed  under  martial  law, 
and  the  same  is  declared  to  be  in  full  force,  until  otherwise  ordered  by 
the  General  Assembly,  or  suspended  by  proclamation  of  his  excellency, 
the  Grovernor  of  the  State."  June  25,  1842.  The  statute  does  not  say 
what  shall  be  an  offence  under  it,  who  shall  arrest  the  offender,  who  shall 
try  or  who  shall  punish  him,  nor  what  shall  be  his  punishment.  The 
point  overlooked  by  the  Court  is,  that  the  statute  was  void  for  uncer- 
tainty. 

The  only  clue  given  to  the  legislative  intent  is  to  be  found  in  the 
true  signification  of  the  phrase  martial  law,  whatever  that  may  be. 
The  law  authorities  all  tell  us  that  it  is  not  merely  undefined,  but  it  is 
undefinable.  JSTo  man  knows  what  it  means.  The  Legislature  had  as 
well  have  expressed  itself  in  an  unknown  language,  or  some  unintelli- 
gible jargon.  Even  the  adventurous  lecturer  who  so  gallantly  advo- 
cates it,  substantially  admits  that,  after  all  his  research,  he  has  been 
unable  to  find  out  what  it  is.  The  nearest  approximation  to  a  definition 
that  he  has  been  able  to  find,  or  invent,  is  this  :  "  The  will  of  the  Com- 
mander-in-chief''  But  far  be  it  from  me  to  make  the  degrading  impu- 
tation against  the  Court,  that  such  was  its  sense  of  the  meaning.  No 
man  filling  such  an  exalted  station  could  be  so  reckless  of  civil  liberty 
as  to  concede  a  power  to  place  the  lives,  the  fortunes,  and  the  liberty  of 
the  people  of  an  entire  State  of  this  Union,  at  the  capricious  will  of  a 
military  chief. .  The  venerable  judges  must  have  trusted  to  the  fact  of 
the  statute  having  been  adjudged  valid  by  the  State  Courts,  that  the 
phrase  must  have  a  known,  settled  signification  in  Rhode  Island,  though 
they  themselves  could  not  find  it  out,  and  acquiesced  from  that  comity 
and  deference  which  they  habitually  extend  to  State  construction  of 
State  statutes.  Could  they  have  forgotten  the  indignant  rebuke  given 
by  Burke  on  the  trial  of  Warren  Hastings,  to  the  suggestion  of  a^^hi- 
trary  power ^  even  in  a  Governor- General  of  India? — 

'^  He  have  arbitrary  power  ! !  My  lords,  the  India  Company  have  not 
arbitrary  power  to  give  him  ;  the  king  has  no  arbitrary  power  to  give 
him ;  your  lordships  have  not ;  nor  the  Commons ;  nor  the  whole  Legis- 
lature. "We  have  no  arbitrary  power  to  give,  because  arbitrary  power  is 
a  thing  which  no  man  can  hold,  nor  any  man  can  give.  If,  then,  all 
dominion  of  man  over  man  is  the  result  of  Divine  disposition,  it  is 
bound  by  the  eternal  laws  of  Him  who  gave  it,  with  which  no  human 
authority  can  dispense  ;  neither  he  who  exercises  it,  nor  even  those  who 
are  subject  to  it ;  and  if  they  were  mad  enough  to  make  an  express 
compact  that  should  release  their  magistrate  from  his  daty,  and  should 
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declare  tlieir  lives,  their  liberties,  and  their  property  dependent  upon, 
not  rules  and  laws,  but  his  mere  capricious  will,  that  covenant  would  be 
void."  According  to  Burke,  all  the  people  of  the  State  in  Convention 
could  not  have  granted  an  arbitrary  power,  such  as  the  Court  concedes 
a  right  in  the  Legislature  to  create,  without  any  specific  authority,  ex- 
press or  implied,  from  the  people.  It  is  rather  a  melancholy  and  mor- 
tifying reflection,  that  an  English  statesman  should,  even  at  that  early 
day,  have  had  a  so  much  higher  appreciation  of  human  freedom,  than 
do  now  some  of  our  most  enlightened  American  jurists. 

It  is  a  familiar  legal  principle,  "  that  if  a  statute  is  so  ambiguous,  or 
confused,  that  the  courts  cannot  with  certainty  discover  its  meaning," 
they  will  pronounce  it  void,  because  of  the  uncertainty.  With  all  de- 
ference, such  should  have  been  the  decision  of  the  Court  upon  this 
statute.  The  Legislature  must  speak  in  intelligible  language,  or  it 
ought  not  to  expect  obedience  to  its  command. 

We  were  fully  forewarned  by  our  older  statesmen,  that  disunion  or 
secession  would  necessarily  be  attended  by  a  prolonged  civil  w^ar. 
Their  sagacity  having  been  so  far  verified,  we  should  carefully  heed  the 
balance  of  their  warning.  They  warned  us  that  the  result  of  such  a 
war  would  be  the  establishment  of  one  or  more  military  despotisms  over 
the  nation.  Everything  now  going  on  is  facilitating  and  hastening  that 
result.  Habitual  disregard  of  law  and  constitution  brings  them  into 
contempt,  destroys  all  rev^erence  and  affection  for  the  Government,  and 
thoroughly  demoralizes  the  whole  moral  tone  of  the  national  mind. 
The  outrages  of  one  party  become  the  ample  justification  of  the  other. 
Every  citizen  knows  he  has  as  much  right  to  violate  the  Constitution  as 
a  President,  and  thousands  of  citizens  acting  together  as  a  civil  or 
military  mob,  will  think  they  have  a  far  better  right  to  trample  on  the 
Constitution.  When  a  President  wilfully  disobeys  the  sanctified  writ  of 
habeas  corpus  issued  by  the  Chief  Justice,  he,  by  his  example,  en- 
courages all  manner  of  disregard  to  law  and  constitution.  He  inaugu- 
rates anarchy.  He  uses  the  influence  of  his  high  position  to  inaugurate 
throughout  the  nation,  mob-law,  lynch-law,  and  vigilance-committee-law. 
These  have  proved  everywhere  the  precursors  of  military  despotism. 

No  one  would  seriously  impute  to  the  present  jocose,  amiable  incum- 
bent of  the  Presidential  chair  the  deliberate  purpose  of  establishing  a 
military  despotism  on  the  ruins  of  our  free  institutions,  either  for  his 
own  benefit  or  that  of  his  party.  But  if  such  be,  as  they  clearly  are, 
the  probable  effects  of  his  acts,  he  should  be  checked  and  controlled 
without  regard  to  his  motives  or  intentions.  He  should  be  impeached  for 
his  disobedience  to  the  writ  of  habeas  corpus.  He  should  be  impeached 
for  wilful  disobedience  to  the  command  of  this  great  nation  of  freemen, 
legally,  issued  through  its  authorized  functionary,  the  Chief  Justice. 
His  impeachment  and  amotion  from  office  would  be  worth  more  to  the 
sacred  cause  of  liberty,  would  be  worth  more  to  the  permanency  of  free 
institutions  in  this  nation,  than  even  the  speedy  suppression  of  the  pre- 
sent great  rebellion. 
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The  reiterated  outrages  of  the  seceded  traitor  States  upon  all  ohli- 
gations  of  patriotism,  duty,  and  honesty,  together  with  their  encourage- 
ment of  the  most  infamous  treachery  in  traitor  officials,  affords  already, 
with  the  inconsiderate  million,  ample  justification  for  Presidential  usur- 
pation of  any  degree  of  power  he  may  choose  to  think  necessary  towards 
suppressing  the  rehellion.     The  unparaleled  infamy  of  the  members  of 
the  Virginia  Convention  and  the  Tennessee  Legislature,  in  their  base 
betrayal  of  popular  trust,  aggravated  this  sentiment.     The  considerate 
few,  they  especially  who  as  members  of  Congress  the  people  have  ap- 
pointed the  sworn  guardians  of  the  Constitution,  should  think  and  act 
quite  differently.     They  should  teach  the  nation  that  the  preservation 
of  the  Union  is  principally  desirable  for  the  sake  of  the  Constitution, 
which  is  itself  to  be  valued  and  cherished  principally  because  it  is  the 
consecrated  guardian   of    the   inestimable   principles   of    civil  liberty. 
They  should  teach  that  treason  to  those  principles  is  more  than  treason 
to  country ;  that  the  destruction  of  the  Constitution  is  too  costly  a  price 
to  pay  even  for  the  preservation  of  the  Union  ;  that  when  the  nation 
becomes  so  demoralized  as  not  to  properly  appreciate  the  sanctity  of 
the  Constitution,  the  Union  will  no  longer  be  worth  preserving,  for  the 
nation  will  already  be  prepared  for  the  rule  of  a  master.     But  nothing 
of  the  sort  will  be  done.     The  halls  of  Congress,  filled  as  they  are  with 
intense  partisans,   are  the  last  place  where  we  should  look  for  inde- 
pendent patriotism,  especially  at  a  time  when  all  society  seems  guided 
by  the  principle,  that  ''  thrift  follows  fawning."     Still  we  should  not  be 
without  hope,  that  some  dozen  or  twenty  manly,  independent  members 
of  the  House  of  Representatives  may  be  found  who  will,  by  a  vote  of 
impeachment,  make  a  solemn  protest  against  Presidential  usurpation,  so 
that  it  shall  not  wear  the  aspect,  and  be  quoted  hereafter,  as  an  unchal- 
lenged precedent. 

Public  sentiment,  however  unwisely,  will,  no  doubt,  sanction  the  rati- 
fication by  Congress  of  most  of  the  many  recent  Presidential  usurpa- 
tions under  the  plea  of  necessity ;  but  the  arbitrary  arrest  and  depor- 
tation of  private  citizens,  with  a  contemptuous  disobedience  to  the  writ 
of  habeas  corpus^  should  not  be  of  the  number.  It  has  been  well  said 
of  the  President's  conduct  in  this  particular,  that  it  was  folly^  which 
Talleyrand  would  have  pronounced  "-  worse  than  a  crime,''  The  wanton 
murder  of  the  Duke  D'Enghien  only  served  to  fix  an  indelible  stain  on 
the  character  of  the  tyrant  Bonaparte ;  and  this  conduct,  without  the 
apology,  as  it  is,  of  even  supposable  national  necessity  or  national 
benefit,  can  only  serve  to  bring  odium  and  disgrace  on  the  Government. 
If  properly  considered,  there  has  been,  most  probably,  no  actual  ne- 
cessity for  any  part  of  the  usurpations  of  President  Lincoln.  Con- 
gress could  have  been  assembled  more  than  a  month  ago — by  the  first 
of  June  at  least — and  all  the  requisite  power  for  suppressing  the  re- 
bellion have  been  legally  obtained.  In  the  meantime  the  law  furnished 
him  ample  power  and  means  to  protect  the  Capitol  and  the  few  remain- 
ing forts.  That,  no  doubt,  was  his  principal,  if  not  sole  object,  at  the 
time  he  issued  his  first  proclamation  ;  and  if  he  had  with  manly  frank- 
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ness  so  stated,  we  should  not  have  lost  a  single  Union  vote.  Volunteers 
from  Maryland,  Kentucky,  Tennessee,  and  Missouri  would  have  rapidly 
flocked  to  him  in  such  numbers  as  to  protect  the  Capitol  without  aid 
from  the  free  States.  The  enthusiasm  and  unanimity  with  which  the 
proclamation  was  greeted  from  the  North  caused  the  after-thought  of 
precipitately  crushing  out  the  rebellion.  Whether  that  after-thought 
was  a  wise  one  there  is  great  room  for  difference  of  opinion.  Some  of 
our  wisest  think,  that  so  far  from  being  the  speediest  mode  of  putting 
down  the  rebellion  and  restoring  the  Union,  it  will  prove  about  the 
tardiest  that  could  have  been  devised.  But,  wise  or  unwise,  it  was  a 
policy  of  such  transcendent  importance  that  Congress  ought  to  have 
had  an  opportunity  to  decide  upon  it,  there  being  neither  want  of  time 
nor  any  actual  necessity  for  precluding  its  decision  by  rash  anticipatory 
Executive  action.  There  is  nothing  apparently  left  for  Congress,  and 
Union-loving  men  throughout  the  nation,  who  will  not  abandon  their 
government  and  be  thrust  into  the  arms  of  a  causeless,  traitor  rebellion 
for  the  blunder  of  an  Administration,  but  to  acquiesce,  trusting  to 
Providential  deliverance  from  blundering  on  the  one  hand  and  treason 
on  the  other.  Should  national  ruin  be  the  result,  let  us  all  protest  in 
advance  against  State  necessity  being  made  the  scape-goat  for  the  blunder. 
It  will  be  soon  found  in  the  progress  of  the  long  war  before  us,  that  the 
gain  of  only  a  few  weeks  in  commencing  the  attempt  at  suppression  by 
invading  coercion,  is  so  trivial  a  something  as  not  really  to  excuse,  much 
less  justify,  enormous  infractions  of  the  Constitution.  If  there  be  an 
exception,  it  is  the  blockade  of  the  Southern  ports,  which  was  so  far  a 
matter  of  actual,  immediate  necessity,  as  to  induce  every  patriot  to  view 
the  act  with  the  utmost  leniency. 

Every  good  citizen  should  aid  in  the  expurgation  of  the  dogma,  State 
necessity^  from  our  system  of  government  as  a  justification  for  usurpation 
or  abuse  of  power.  The  dogma  is,  as  it  always  has  been,  always  will  be, 
an  aid  to  military  despotism.  It  can  have  no  safe  lodgment — it  can 
never  do  good  in  a  republic. 

Perpetual  vigilance  being  the  price  of  liberty^  we  should  heed  the  pre- 
cept at  the  present  above  all  other  times.  There  never  can  be  an  occa- 
sion which  can  more  require  the  marking  and  protesting  against  usurpa- 
tion. To  suppose  a  want  of  sound,  gainful  policy  in  so  doing,  is  to  cast 
a  calumnious  imputation  upon  the  loyalty  and  intelligence  of  the  Union 
men  of  the  nation.  It  is  imputing  that,  for  mere  temporary  well-inten- 
tioned acts  of  a  President,  they  might  be  induced  to  countenance  treason, 
and  aid  in  destroying  their  country.  True  Union  patriots  will  adopt  the 
policy  with  a  just,  a  manly  confidence  in  their  fellow-freemen.  With  all 
deference  it  is  suggested,  that  there  can  be  no  more  damaging  policy  to 
the  Union  cause,  than  for  its  leaders  voluntarily  to  incur  the  imputation 
of  recklessly  justifying  everything  the  President  has  done,  or  may 
choose  to  do.     Such  servility  can  never  win  the  confidence  of  this  nation. 

It  is  due  to  the   memory  of  Senator  Berrien    to   state,  that  in  a  speech  delivered  in   1843,  he  said  that 
Ms  speech  of  the  provious  year,  from  which  the  foregoing  pamphlet  quoted,  was  grossly  misreported. 
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Secretary  of  the  Treasury, 

Sir:  Some  time  ago  I  had  the  honor  to  receive  your  letter  submit- 
ting, for  my  opinion,  the  question  whether  or  not  colored  men  can  be 
citizens  of  the  United  States.  The  urgency  of  other  unavoidable 
engagements,  and  the  great  importance  of  the  question  itself,  have 
caused  me  to  delay  the  answer  until  now. 

Your  letter  states  that  ''the  schooner  Elizabeth  and  Margaret,  of 
New  Brunswick,  is  detained  by  the  revenue  cutter  Tiger,  at  South 
Amboy,  New  Jersey,  because  commanded  by  a  'colored  man,'  and 
so  by  a  person  not  a  citizen  of  the  United  States.  As  colored  masters 
are  numerous  in  our  coasting  trade,  I  submit,  for  your  opinion,  the 
question  suggested  by  Captain  Martin,  of  the  Tiger:  Are  colored  men 
citizens  of  the  United  States,  and  therefore  competent  to  command 
American  vessels  ?'' 

The  question  would  have  been  more  clearly  stated  if,  instead  of 
saying  are  colored  men  citizens^  it  had  been  said,  can  colored  men  he 
citizens  of  the  United  States  ;  for  within  our  borders  and  upon  our 
ships,  both  of  war  and  of  commerce,  there  may  be  colored  men,  and 
lohite  men,  also,  who  are  not  citizens  of  the  United  States.  In  treat- 
ing the  subject  I  shall  endeavor  to  answer  your  question  as  if  it 
imported  only  this  :  Is  a  man  legally  incapacitated  to  be  a  citizen  of 
the  United  States  by  the  sole  fact  that  he  is  a  colored^  and  not  a 
white  man  ? 

Who  is  a  citizen  ?  What  constitutes  a  citizen  of  the  United  States? 
I  have  often  been  pained  by  the  fruitless  search  in  our  law  books  and 
the  records  of  our  courts  for  a  clear  and  satisfactory  definition  of  the 
phrase  citizen  of  the  United  States,  I  find  no  such  definition,  no 
authoritative  establishment  of  the  meaning  of  the  phrase,  neither  by 
a  course  of  judicial  decision  in  our  courts  nor  by  the  continued  and 
consentaneous  action  of  the  different  branches  of  our  political  gov- 
ernment. For  aught  I  see  to  the  contrary,  the  subject  is  now  as 
little  understood  in  its  details  and  elements,  and  the  question  as  open 
to  argument  and  to  speculative  criticism,  as  it  was  at  the  beginning 


of  the  government.  Eighty  years  of  practical  enjoyment  of  citizen- 
ship, under  the  Constitution,  have  not  sufficed  to  teach  us  either  the 
exact  meaning  of  the  word  or  the  constituent  elements  of  the  thing 
we  prize  so  highly. 

In  most  instances,  within  my  knowledge,  in  which  the  matter  of 
citizenship  has  been  discussed,  the  argument  has  not  turned  upon 
the  existence  and  the  intrinsic  qualities  of  citizenship  itself,  but  upon 
the  claim  of  some  right  or  privilege  as  belonging  to  and  inhering  in 
the  character  of  citizen.  In  this  way  we  are  easily  led  into  errors 
both  of  fact  and  principle.  We  see  individuals,  who  are  known  to  be 
citizens,  in  the  actual  enjoyment  of  certain  rights  and  privileges,  and 
in  the  actual  exercise  of  certain  powers,  social  and  political,  and  w^e, 
inconsiderately,  and  without  any  regard  to  legal  and  logical  conse- 
sequences,  attribute  to  those  individuals,  and  to  all  of  their  class,  the 
enjoyment  of  those  rights  and  privileges  and  the  exercise  of  those 
powers  as  incidents  to  their  citizenship,  and  belonging  to  them  only 
in  their  quality  of  citizens. 

In  such  cases  it  often  happens  that  the  rights  enjoyed  and  the 
powers  exercised  have  no  relation  whatever  to  the  quality  of  citizen, 
and  might  be  as  perfectly  enjoyed  and  exercised  by  known  aliens. 
For  instance,  Greneral  Bernard,  a  distinguished  soldier  and  devoted 
citizen  of  France,  for  a  long  time  filled  the  office  of  general  of  engi- 
neers in  the  service  of  the  United  States,  all  the  time  avowing  his 
French  allegiance,  and,  in  fact,  closing  his  relations  with  the  United 
States  by  resigning  his  commission  and  returning  to  the  service  of 
his  own  native  country.  This,  and  all  such  instances,  (and  they  are 
many,)  go  to  prove  that  in  this  country  the  legal  capacity  to  hold 
office  is  not  confined  to  citizens,  and  therefore  that  the  fact  of  hold- 
ing any  office  for  w^hich  citizenship  is  not  specially  prescribed  by  law 
as  a  qualification  is  no  proof  that  the  incumbent  is  an  American 
citizen. 

Again,  with  regard  to  the  right  of  sufeage,  that  is,  the  right  to 
choose  officers  of  government,  there  is  a  very  common  error  to  the 
effect  that  the  right  to  vote  for  public  officers  is  one  of  the  constitu- 
ent elements  of  American  citizenship,  the  leading  faculty  indeed  of 
the  citizen,  the  test  at  once  of  this  legal  right,  and  the  sufficient 
proof  of  his  membership  of  the  body  politic.  No  error  can  be 
greater  than  this,  and  few  more  injurious  to  the  right  understanding 
of  our  constitutions  and  the  actual  working  of  our  political  govern- 
ments. It  is  not  only  not  true  in  law  or  in  fact,  in  principle  or  in 
practice,  but  the  reverse  is  conspicuously  true  ;  for  I  make  bold  to 


affirm  that,  viewing  the  nation  as  a  whole,  or  viewing  the  States  sep- 
arately, there  is  no  district  in  the  nation  in  which  a  majority  of  the 
known  and  recognized  citizens  are  not  excluded  by  law  from  the  right 
of  suffrage.  Besides  those  who  are  excluded  specially  on  account  of 
some  personal  defect,  such  as  paupers,  idiots,  lunatics,  and  men  con- 
victed of  infamous  crimes,  and,  in  some  States,  soldiers,  all  females 
and  all  minor  males  are  also  excluded.  And  these,  in  every  com- 
munity, make  the  majority  ;  and  yet,  I  think,  no  one  will  venture  to 
deny  that  women  and  children,  and  lunatics,  and  even  convict  felons, 
may  be  citizens  of  the  United  States. 

Our  code  (unlike  the  codes  of  France,  and  perhaps  some  other 
nations,)  makes  no  provision  for  loss  or  legal  deprivation  of  citizen- 
ship. Once  a  citizen,  (whether  natus  or  dahcs^  as  Sir  Edward  Coke 
expresses  it,)  always  a  citizen,  unless  changed  by  the  volition  and 
-act  of  the  individual.  Neither  infancy  nor  madness  nor  crime  can 
take  away  from  the  subject  the  quality  of  citizen.  And  our  laws  do, 
in  express  terms,  declare  women  and  children  to  be  citizens.  See, 
for  one  instance,  the  act  of  Congress  of  February  10,  1855,  10  Stat., 
604. 

The  Constitution  of  the  United  States  does  not  declare  who  are 
and  who  are  not  citizen  ?,  nor  does  it  attempt  to  describe  the  constitu- 
ent elements  of  citizenship.  It  leaves  that  quality  where  it  found  it, 
resting  upon  the  fact  of  home,  birth,  and  upon  the  laws  of  the  sev- 
eral States.  Even  in  the  important  matter  of  electing  members  of 
Congress  it  does  no  more  than  provide  that  "the  House  of  Repre- 
sentatives shall  be  composed  of  members  chosen  every  second  year 
by  the  people  of  the  several  States,  and  the  electors  in  the  several  States 
.shall  have  the  qualifications  requisite  for  the  electors  of  the  most 
numerous  branch  of  the  State  legislature. ''  Here  the  word  citizen  is 
not  mentioned,  and  it  is  a  legal  fact,  known  of  course  to  all  lawyers 
and  publicists,  that  the  constitutions  of  several  of  the  States,  in 
specifying  the  qualifications  of  electors,  do  altogether  omit  and  ex- 
clude the  word  citizen  and  citizenship.  I  will  refer,  in  proof,  to  but 
three  instances. 

1.  The  constitution  of  Massachusetts,  adopted  in  1779-80,  in  ar- 
ticle 4  of  section  3,  chapter  1,  provides  as  follows  :  "Every  male  person 
being  twenty-one  years  of  age,  and  resident  of  a  particular  town  in 
this  commonwealth  for  the  space  of  one  year  next  preceding,  having 
a  freehold  estate  within  the  same  town  of  the  annual  income  of  three 
pounds,  or  any  estate  of  the  value  of  sixty  pounds,  shall  have  the 


right  to  vote  in  the  choice  of  representative  or  representatives  for 
said  town/^ 

2.  The  constitution  of  North  Carolina,  adopted  in  1776,  after  a 
bill  of  rights,  and  after  reciting  that  "whereas  allegiance  and  pro- 
tection are,  in  their  nature,  reciprocal,  and  the  one  should  of  right 
be  refused  when  the  other  is  withdrawn, '^  declares,  in  section  8, 
"that  all  freemen  at  the  age  of  twenty-one  years,  who  have  been 
inhabitants  of  any  one  county  within  the  State  twelve  months  imme- 
diately preceding  the  day  of  any  election,  and  shall  have  paid  public 
taxes,  shall  be  entitled  to  vote  for  members  of  the  house  of  commons 
for  the  county  in  which  he  resides.  ^^ 

3.  The  constitution  of  Illinois,  adopted  in  1818,  in  article  2,  sec- 
tion 27,  declares  that  "in  all  elections  all  tvhite male  inhabitants  above 
the  age  of  twenty-one  years,  having  resided  in  the  State  six  months 
next  preceding  the  election,  shall  enjoy  the  right  of  an  elector;  but 
no  person  shall  be  entitled  to  vote  except  in  the  county  or  district  in 
which  he  shall  actually  reside  at  the  time  of  the  election/^ 

These  three  constitutions  belong  to  States  widely  separated  in 
geographical  position,  varying  greatly  from  each  other  in  habits,  man- 
ners, and  pursuits,  having  different  climates,  soils,  productions,  and 
domestic  institutions,  and  yet  not  one  of  the  three  has  made  citizen- 
ship a  necessary  qualification  for  a  voter;  all  three  of  them  exclude 
all  females,  but  only  one  of  them  (Illinois)  has  excluded  the  black 
man  from  the  right  of  suffrage.  And  it  is  historically  true  that  the 
practice  has  conformed  to  the  theory  of  those  constitutions,  respec- 
tively, for,  without  regard  to  citizenship,  the  colored  man  has  not- 
voted  in  Illinois,  and  freemen  of  all  colors  have  voted  in  North  Car- 
olina and  Massachusetts. 

Prom  all  this  it  is  manifest  that  American  citizenship  does  not 
necessarily  depend  upon  nor  coexist  with  the  legal  capacity  to  hold 
ofSce  and  the  right  of  suffrage,  either  or  both  of  them.  The  Consti- 
tution of  the  United  States,  as  I  have  said,  does  not  define  citizen- 
ship; neither  does  it  declare  who  may  vote,  nor  who  may  hold  office, 
except  in  regard  to  a  few  of  the  highest  national  functionaries.  And 
the  several  States,  as  far  as  I  know,  in  exercising  that  power  act 
independently  and  without  any  controlling  authority  over  them,  and 
hence  it  follows  that  there  is  no  limit  to  their  power  in  that  par- 
ticular but  their  own  prudence  and  discretion;  and  therefore  we  are 
not  surprised  to  find  that  these  faculties  of  voting  and  holding  ofiice 
are  not  uniform  in  the  different  States,  but  are  made  to  depend  upon 


a  variety  of  facts,  purely  discretionary,  such  as  age,  sex,  race,  color, 
property,  residence  in  a  particular  place,  and  length  of  residence 
there. 

On  this  point,  then,  I  conclude  that  no  person  in  the  United  States 
did  ever  exercise  the  right  of  suffrage  in  virtue  of  the  naked,  unas- 
sisted fact  of  citizenship.  In  every  instance  the  right  depends  upon 
some  additional  fact  and  cumulative  qualification,  which  may  as  per- 
fectly exist  without  as  with  citizenship. 

I  am  aware  that  some  of  our  most  learned  lawyers  and  able  writers 
have  allowed  themselves  to  speak  upon  this  subject  in  loose  and  in- 
determinate language.  They  speak  of  ".all  the  rights,  privileges, 
and  immunities  guaranteed  by  the  Constitution  to  the  citizen''  with- 
out telling  us  what  they  are.  They  speak  of  a  man's  citizenship  as 
defective  and  imperfect,  because  he  is  supposed  not  to  have  "all  the 
civil  rights,''  (all  the  jura  civitatis,  as  expressed  by  one  of  my  pre- 
decessors, )  without  telling  what  particular  rights  they  are  nor  what 
relation  they  have,  if  any,  with  citizenship.  And  they  suggest,  with- 
out affirming,  that  there  may  be  different  grades  of  citizenship  of 
higher  and  lower  degree  in  point  of  legal  virtue  and  efficacy;  one 
grade  "in  the  sense  of  the  Constitution"  and  another  inferior  grade 
made  by  a  State  and  not  governed  by  the  Constitution. 

In  my  opinion  the  Constitution  uses  the  word  citizen  only  to  ex- 
press the  political  quality  of  the  individual  in  his  relations  to  the 
nation;  to  declare  that  he  is  a  member  of  the  body  politic,  and  bound 
to  it  by  the  reciprocal  obligation  of  allegiance  on  the  one  side  and 
protection  on  the  other.  And  I  have  no  knowledge  of  any  other 
kind  of  political  citizenship,  higher  or  lower,  statal  or  national;  or  of 
any  other  sense  in  which  the  word  has  been  used  in  the  Constitution, 
or  can  be  used  properly  in  the  laws  of  the  United  States.  The  phrase 
"a  citizen  of  the  United  States,"  without  addition  or  qualification, 
means  neither  more  nor  less  than  a  member  of  the  nation.  And  all 
such  are,  politically  and  legally,  equal — the  child  in  the  cradle  and 
its  father  in  the  Senate  are  equally  citizens  of  the  United  States. 
And  it  needs  no  argument  to  prove  that  every  citizen  of  a  State  is, 
necessarily,  a  citizen  of  the  United  States;  and  to  me  it  is  equally 
clear  that  every  citizen  of  the  United  States  is  a  citizen  of  the  par- 
ticular State  in  which  he  is  domiciled. 

And  as  to  voting  and  holding  office,  as  that  privilege  is  not  essen- 
tial to  citizenship,  so  the  deprivation  of  it  by  law  is  not  a  depriva- 
tion of  citizenship.  No  more  so  in  the  case  of  a  negro  than  in  case 
of  a  white  woman  or  child. 
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In  common  speech  the  word  citizen,  with  more  or  less  of  truth  and 
pertinency,  has  a  variety  of  meanings.  Sometimes  it  is  used  in  con- 
trast with  soldier  ;  sometimes  with/armer  or  coitntryman  /  sometimes 
with  alien  or  foreigner.  Speaking  of  a  particular  man  we  ask.  Is  he  a 
citizen  or  a  soldier?  meaning,  is  he  engaged  in  civil  or  military  pur- 
suits ?  Is  he  a  citizen  or  a  countryman  ?  meaning,  does  he  live  in 
the  city  or  in  the  countr}''?  Is  he  a  citizen  or  an  alien?  mean- 
ing, is  he  a  member  of  our  body  politic  or^of  some  other  nation? 
The  first  two  predicates  relate  only  to  the  pursuits  and  to  the  place 
of  abode  of  the  person.  The  last  is  always  and  wholly  political,  and 
concerns  only  the  political,  and  governmental  relations  of  the  indi- 
vidual. And  it  is  only  in  this  last  sense,  the  political,  that  the 
word  is  ever  used  in  the  Constitution  and  statutes  of  the  United 
States. 

We  have  natural  born  citizens,  (Constitution,  article  2,  §  5,) 
not  made  by  law  or  otherwise,  but  horn.  And  this  class  is  the  large 
majority;  in  fact,  the  mass  of  our  citizens;  for  all  others  are  excep- 
tions specially  provided  for  by  law.  As  they  became  citizens  in  the 
natural  way,  hy  birth,  so  they  remain  citizens  during  their  natural 
lives,  unless,  by  their  own  voluntary  act,  they  expatriate  themselves 
and  become  citizens  or  subjects  of  another  nation.  For  we  have  no 
law  (as  the  French  have)  to  decitizenise  a  citizen,  who  has  become  such 
either  by  the  natural  process  of  birth,  or  by  the  legal  process  of 
adoption.  And  in  this  connection  the  Constitution  says  not  one  word, 
and  furnishes  not  one  hint,  in  relation  to  the  color  or  to  the  ancestral 
race  of  the  "  natural  born  citizen. ^^  Whatever  may  have  been  said, 
in  the  opinions  of  judges  and  lawyers,  and  in  State  statutes,  about 
negroes,  mulattoes,  and  persons  of  color,  the  Constitution  is  wholly 
silent  upon  that  subject.  The  Constitution  itself  does  not  make 
the  citizens,  (it  is,  in  fact, made  by  them.)  It  only  intends  and  recog" 
nizes  such  of  them  as  are  natural — home -born — and  provides  for  the 
nainrolization  of  such  of  them  as  were  alien — foreign -born — making 
the  latter,  as  far  as  nature  will  allow,  like  the  former. 

And  I  am  not  aware  of  any  provision  in  our  laws  to  warrant  us  in 
presuming  the  existence,  in  this  country,  of  a  class  of  persons  inter- 
mediate between  citizens  and  aliens.  In  England  there  is  such  a 
class,  clearl}^  defined  by  law,  and  called  denizens,  ' '  A  denizen  (says 
Sir  William  Blackstone)  is  an  alien  horn,  but  who  has  obtained,  ex 
donatione  regis^  letters  patent  to  make  him  an  English  subject;  a  high 
and  incommunicable  branch  of  the  royal  prerogative,  A  denizen  is 
in  a  kind  of  middle  state  between  an  alien  and  a  natural  born  sub- 
ject, and  partakes  of  both  of  them.'^ — ( Sharswood'' s  Bl,  Oom,,  374.) 
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In  this  country  I  know  of  but  one  legal  authority  tending  to  show 
the  existence  of  such  a  class  among  us.  One  of  my  learned  prede- 
cessors, Mr.  Legare,  (4  Opin.,  147,)  supposes  that  there  maybe 
such  a  class,  and  that  free  colored  persons  may  be  ranked  in  it.  Yet, 
in  that  same  opinion,  he  declares  that  a  "  free  man  of  color,  a  native 
of  this  country,  may  be  admitted  to  the  privileges  of  a  pre-emp- 
tioner  under  the  lOthsection  of  the  act  of  the  4th  September,  1841.'' 
And  that  act  declares  that  a  pre-emptioner  must  be  either  a  citizen 
of  the  United  States  or  a  person  who  had  declared  his  intention  to 
become  a  citizen,  as  required  by  the  naturalization  laws.  Of  course, 
the  "  colored  man^'  must  have  been  a  citizen  or  he  could  not  have 
entered  the  land  under  that  act  of  Congress.  If  not  a  citizen  then^ 
by  virtue  of  his  native  birth,  he  never  could  become  one  by  force  of 
law,  for  our  laws  extend  the  privileges  of  naturalization  to  such  per- 
sons only  as  are  ^''aliens,  being  free  lohiie  persons,''  and  he  was  nei- 
ther; not  alien,  because  natural  born  in  the  country,  and  not  a  free 
tvJiite  ^QT^on^  because,  though  free,  confessedly  "  a  man  of  color." 

It  occurs  to  me  that  the  discussion  of  this  great  subject  of  national 
citizenship  has  been  much  embarrassed  and  obscured  by  the  fact  that 
it  is  beset  with  artificial  difSculties,  extrinsic  to  its  nature,  and  hav- 
ing little  or  no  relation  to  its  great  political  and  national  characteris- 
tics. And  these  difficulties,  it  seems  to  me,  flow  mainly  from  two 
sources.  First,  the  existence  among  us  of  a  large  class  of  people 
whose  physical  qualities  visibly  distinguish  them  from  the  mass  of 
our  people,  and  mark  a  different  race,  and  who,  for  the  most  part, 
are  held  in  bondage.  This  visible  difference  and  servile  connection 
present  difficulties  hard  to  be  conquered  j  for  they  unavoidably  lead 
to  a  more  complicated  system  of  government,  both  legislative  and  ad- 
ministrative, than  would  be  required  if  all  our  people  were  of  one 
race,  and  undistinguishable  by  outward  signs.  And.  this,  without 
counting  the  effect  upon  the  opinions,  passions,  and  prejudices  of 
men.  Second,  the  common  habit  of  many  of  our  best  and  most  learned 
men  (the  wise  aptitude  of  which  I  have  not  been  able  to  perceive)  of 
testing  the  political  status  and  governmental  relation  of  our  people  by 
standards  drawn  from  the  laws  and  history  of  ancient  Greece  and 
Rome,  without,  as  I  think,  taking  sufficient  account  of  the  organic 
differences  between  their  governments  and  ours. 

A  very  learned  writer  upon  the  politics  of  Greece  (Heeren,  Ban- 
croft's translation,  p.  105)  informs  us  "that  the  essential  character 
of  the  new  political  form   assumed  by  Greece  consisted  in  the  cir- 
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cumstance  that  the  free  States  which  were  formed  were  nothing  hut 
cities  with  their  districts  ;  and  their  constitutions  were,  consequently, 
only  forms  of  city  governments.  This  point  of  view  (the  learned  author 
warns  us)  must  never  be  lost  sight  oV 

And  the  wise  observation  of  the  author  applies  to  Italy  as  well  ; 
for  the  earliest  free  cities  of  Italy  were  but  Grreecian  colonies,  which, 
(bringing  along  with  them  the  higher  civilization  of  their  parent 
country,  and  its  better  notions  of  civil  polity,)  by  degrees  diffused 
the  light  of  knowledge,  and  consequently  the  love  of  liberty  among 
the  then  barbarous  people  of  the  Italian  peninsula.  The  Italians, 
profiting  by  the  good  example,  founded  cities  of  their  own  upon  the 
Greecian  models,  and  each  new  Italian  city  became  an  independent 
State.  How  long  this  condition  of  things  continued  I  know  not  ; 
but  it  continued  until  Rome  outgrew  all  the  neighboring  communi- 
ties, and  subdued  them  all  (the  Grecian  colonies  included)  under  its 
power.  Still  the  city  ruled,  and  from  time  to  time  granted  to  such  as 
it  would  (and  withheld  from  such  as  it  would)  the  title  of  Boman,  and 
the  rights  of  Roman  citizens. 

In  process  of  time,  when  the  dominant  power  of  Rome  had  ex- 
panded over  Greece  and  western  Asia,  the  same  civil  polity  was  still 
continued.  As  it  had  been  in  Italy,  so  it  was  in  Greece  and  Asia.  In 
the  countries  and  kingdoms  subdued  by  the  Roman  arms  and  trans- 
ferred into  Roman  provinces,  the  same  system  of  government  still 
prevailed.  Rome,  by  her  pro-consuls  and  other  governors,  ruled  the 
conquered  nations  with  absolute  sway.  And  the  ruling  power  at 
Rome,  whether  republican  or  imperial,  granted  from  time  to  time 
to  communities  and  to  individuals  in  the  conquered  east  the  title  of 
Roman  and  the  rights  of  Roman  citizens. 

A  striking  example  of  this  Roman  naturalization,  of  its  controlling 
authority  as  a  political  law,  and  of  its  beneficent  power  to  protect  a 
persecuted  citizen,  may  be  found  in  thei  case  of  St.  Paul,  as  it  is 
graphically  reported  in  the  Acts  of  the  Apostles.  Paul,  being  at 
Jerusalem,  was  in  great  peril  of  his  life  from  his  own  countrymen,  the 
Jews,  who  accused  him  of  crimes  against  their  own  law  and  faith, 
and  were  about  to  put  him  to  death  by  mob  violence,  when  he  was 
rescued  by  the  commander  of  the  Roman  troops  and  taken  into  a  fort 
for  security.  He  first  explained,  both  to  the  Roman  oflScer  and  to 
his  own  countrymen,  who  were  clamoring  against  him,  his  local  status 
and  municipal  relations,  that  he  was  a  Jew  of  Tarsus,  a  natural  horn 
citizen  of  no  mean  city,  and  that  he  had  been  brought  up  in  Jerusalem 
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in  the  strictest  manner  according  to  the  law  and  faith  of  the  fathers. 
But  this  did  not  appease  the  angry  crowd,  who  were  proceeding 
with  great  violence  to  kill  him.  And  then  "the  chief  captain  com- 
manded that  he  be  brought  into  the  castle,  and  bade  that  he  should 
he  examined  by  scour giiig^^'  (that  is,  tortured  to  enforce  confession.) 
'  'And  as  they  bound  him  with  thongs,  Paul  said  unto  the  centurion 
that  stood  by,  Is  it  lawful  for  you  to  scourge  a  man  that  is  a  Roman 
and  uncondemned  ?  When  the  centurion  heard  that  he  went  out  and 
told  the  chief  captain,  saying,  Take  heed  what  thou  doest,  for  this 
man  is  a  Roman,  Then  the  chief  captain  came  and  said,  Tell  me,  art 
thou  ^  Roman?  He  said  Yea,  and  the  chief  captain  said.  With  a 
great  sum  obtained  I  this  freedom.  And  Paul  said.  But  I  was  free 
horn.  Then  straightway  they  departed  from  him  which  should  have 
examined  him.  And  the  chief  captain  also  was  afraid,  after  he  knew 
that  he  was  a  Roman,  and  because  he  had  hound  him,^^ 

Thus  Paul,  under  circumstances  of  great  danger  and  obloquy,  as- 
serted his  immunity,  as  "a  Roman  uncondemned,^'  from  ignominious 
constraint  and  cruel  punishment,  a  constraint  and  punishment  against 
which,  as  a  mere  provincial  subject  of  Rome,  he  had  no  legal  protec- 
tion. And  thus  the  Roman  officers  instantly,  and  with  fear,  obeyed 
the  law  of  their  country  and  respected  the  sacred  franchise  of  the 
Roman  citizen. 

Paul,  as  we  know  by  this  record,  was  a  natural  born  citizen  of 
Tarsus,  and  as  such,  no  doubt,  had  the  municipal  freedom  of  that 
city ;  but  that  would  not  have  protected  him  against  the  thongs  and 
the  lash.  How  he  became  a  Roman  we  learn  from  other  historical 
sources.  Caesar  granted  to  the  people  of  Tarsus  (for  some  good 
service  done,  probably  for  taking  his  side  in  the  war  which  resulted 
in  the  establishment  of  the  empire)  the  title  of  Roman,  and  the  free- 
dom of  Roman  citizens.  And,  considering  the  chronology  of  events, 
this  grant  must  have  been  older  than  Paul;  and  therefore  he  truly 
said  I  was  free  born—Sb  free  citizen  of  Rome,  and  as  such  exempt  by 
law  from  degrading  punishment. 

And  this  immunity  did  not  fill  the  measure  of  his  rights  as  a  citizen. 
As  a  Roman  it  was  his  right  to  be  tried  by  the  supreme  authority,  at 
the  capital  of  the  empire.  And  when  he  claimed  that  right,  and 
appealed  from  the  jurisdiction  of  the  provincial  governor  to  the 
emperor  at  Rome,  his  appeal  was  instantly  allowed,  and  he  was  re- 
mitted to  "  Cesar's  judgment. '^ 

I  have  dwelt  the  longer  upon  this  case  of  Paul  because  it  was  a 
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leading  case  iw  Roman  jurisprudence  in  the  matter  of  the  '-'jus  Bo- 
manumJ'  And  in  so  far  as  there  is  any  analogy  between  Roman 
and  American  citizenship,  it  is  strictly  applicable  to  us.  Its  authen- 
ticity is  unquestionable,  and  by  its  lucid  statement  of  facts  in  minute 
detail  leaves  no  room  to  doubt  the  legal  merits  of  the  case.  It 
.  establishes  the  great  protective  rights  of  the  citizen,  but,  like  our  own 
national  constitution,  it  is  silent  about  his  poioers.  It  protected  Paul 
against  oppression  and  outrage,  but  said  nothing  about  his  right  of 
suffrage  or  his  eligibility  to  office. 

As  far  as  I  know,  Mr.  Secretary,  you  and  I  have  no  better  title  to 
the  citizenship  which  we  enjoy  than  "the  accident  of  birth^^ — the 
fact  that  we  happened  to  be  born  in  the  United  States.  And  our 
Constitution,  in  speaking  of  natural  horn  citizens,  uses  no  affirmative 
language  to  make  them  such,  but  only  recognizes  and  reaffirms  the 
universal  principle,  common  to  all  nations,  and  as  old  as  political 
society,  that  the  people  born  in  a  country  do  constitute  the  nation, 
and,  as  individuals,  are  nattcral  members  of  the  body  politic. 

If  this  be  a  true  principle,  and  I  do  not  doubt  it,  it  follows  that 
every  person  born  in  the  country  is,  at  the  moment  of  birth,  prima 
facie  a  citizen;  and  he  who  would  deny  it  must  take  upon  himself  the 
burden  of  proving  some  great  disfranchisement  strong  enough  to 
override  the  '^natural  born^^  right  as  recognized  by  the  Constitution 
in  terms  the  most  simple  and  comprehensive,  and  without  any  refer- 
ence to  race  or  color,  or  any  other  accidental  circumstance. 

That  nativity  furnishes  the  rule,  both  of  duty  and  of  right,  as  be- 
tween the  individual  and  the  government,  is  a  historical  and  political 
truth  so  old  and  so  universally  accepted  that  it  is  needless  to  prove 
it  by  authority.  Nevertheless,  for  the  satisfaction  of  those  who  may 
have  doubts  upon  the  subject,  I  note  a  few  books  which,  I  think, 
cannot  fail  to  remove  all  such  doubts — Kent's  Com.,  vol.  2,  part  4, 
sec.  25;  Bl.  Com.,  book  1,  ch.  10,  p.  365;  7  Co.  Rep.,  Calvin's  case; 
4  Tenn.  Rep.,  p.  300;  Doe  v.  Jones,  3  Pet.  Rep.,  p.  246;  Shanks  v. 
Dupont;  and  see  a  very  learned  treatise,  attributed  to  Mr.  Binney, 
in  2  Am.  Law  Reporter,  193. 

In  every  civilized  country  the  individual  is  born  to  duties  and 
rights — the  duty  of  allegiance  and  the  right  to  protection;  and  these 
are  correlative  obligations,  the  one  the  price  of  the  other,  and  they 
constitute  the  all  sufficient  bond  of  union  between  the  individual  and 
his  country,  and  the  country  he  is  born  in  is,  prima  facie,  his  country. 
In  most  countries  the  old  law  was  broadly  laid  down  that  this  natural 
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connection  between  the  individual  and  his  native  country  was  per- 
petual; at  least,  that  the  tie  was  indissoluble  by  the  act  of  the  sub- 
ject alone. — (See  Bl.  Com.  supra;  3  Pet.  Rep.  supra,) 

But  that  law  of  the  perpetuity  of  allegiance  is  now  changed,  both 
in  Europe  and  America.  In  some  countries  by  silent  acquiesence; 
in  others  by  affirmative  legislation.  In  England,  while  asserting  the 
perpetuity  of  natural  allegiance,  the  King,  for  centuries  past,  has 
exercised  the  power  to  grant  letters  of  denization  to  foreigners, 
making  them  English  subjects,  and  the  Parliament  has  exercised  at 
pleasure  the  power  of  naturalization. 

In  France  the  whole  subject  is  regulated  by  written  law,  which 
plainly  declares  who  are  citizens  {citoyens  Franqais)  and  who  are  only 
the  French.  (Frangais,)  meaning  the  whole  body  of  the  French  people. — 
(See  Les  Codes  Frangais,  titre  p7'emier.)  And  the  same  law  distinctly 
sets  forth  by  what  means  citizenship  and  the  quality  of  French  msij  be 
lost  and  regained  ;  and  maintains  fully  the  right  of  expatriation  in  the 
subject,  and  the  power  of  naturalization  in  the  nation  to  which  he 
goes. 

In  the  United  States  it  is  too  late  now  to  deny  the  political  rights 
and  obligations  conferred  and  imposed  by  nativity  ;  for  our  laws  do 
not  pretend  to  create  or  enact  them,  but  do  assume  and  recognize 
them  as  things  known  to  all  men,  because  pre-existent  and  natural  • 
and  therefore  things  of  which  the  laws  must  take  cognizance.  Acting 
out  this  guiding  thought,  our  Constitution  does  no  more  than  grant 
to  Congress  (rather  than  to  any  other  department)  the  power  "to  es- 
tablish a  uniform  rule  of  naturalization.'^  And  our  Jaws  made  in  pur- 
suance thereof  indue  the  made  citizen  with  all  the  rights  and  obliga- 
tions of  the  natural  citizen.  And  so  strongly  was  Congress  impressed 
with  the  great  legal  fact  that  the  child  takes  its  political  status  in  the 
nation  where  it  is  born,  that  it  was  found  necessary  to  pass  a  law  to 
prevent  the  alienage  of  children  of  our  known  fellow- citizens  who 
happen  to  be  born  in  foreign  countries.  The  act  of  February  10, 
1855,  10  Statutes,  604,  provides  that  "persons,''  (not  ^(;/^^Ye  persons,) 
' '  persons  heretofore  born,  or  hereafter  to  be  born,  out  of  the  limits 
and  jurisdiction  of  the  United  States,  shall  be  deemed  and  considered 
and  are  hereby  declared  to  be  citizens  of  the  United  States:  Provided, 
hotvever,  That  the  rights  of  citizenship  shall  not  descend  to  persons 
whose  fathers  never  resided  in  the  United  States. 

Sec.  2.   And  he  it  further  enacted,   That  any  woman  who  might  law- 
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fully  be  naturalized  under  the  existing  laws,  married,  or  who  shall  be 
married  to  a  citizen  of  the  United  States,  shall  be  deemed  and  taken 
to  be  a  citizen/' 

But  for  that  act,  children  of  our  citizens  who  happen  to  be  born  at 
London,  Paris,  or  Rome,  while  their  parents  are  there  on  a  private 
visit  of  pleasure  or  business,  might  be  brought  to  the  native  home  of 
their  parents,  only  to  find  that  they  themselves  were  aliens  in  their 
fathers'  country,  incapable  of  inheriting  their  fathers'  land,  and  with 
no  right  to  demand  the  protection  of  their  fathers^  government. 

That  is  the  law  of  birth  at  the  common  law  of  England,  clear  and 
unqualified  ;  and  now,  both  in  England  and  America,  modified  only  by 
statutes,  made  from  time  to  time,  to  meet  emergencies  as  they  arise. 

I  have  said  that,  prima  facie^  every  person  in  this  country  is  born 
a  citizen;  and  that  he  who  denies  it  in  individual  cases  assumes  the 
burden  of  stating  the  exception  to  the  general  rule,  and  proving  the 
fact  which  works  the  disfranchisement.  There  are  but  a  few  excep- 
tions commonly  made  and  urged  as  disqualifying  facts.  I  lay  no  stress 
upon  the  small  and  admitted  class  of  the  natitral  horn  composed  of  the 
children  of  foreign  ministers  and  the  like,  and 

1.  Slavery^  and  whether  or  no  it  is  legally  possible  for  a  slave  to 
be  a  citizen.  On  that  point  I  make  no  question,  because  it  is  not 
within  the  scope  of  your  inquiry  and  does  not  concern  the  person  to 
whom  your  inquiry  relates. 

2.  Color, — It  is  strenuously  insisted  by  some  that  "persons  of 
color,''  though  born  in  the  country,  are  not  capable  of  being  citizens 
of  the  United  States.  As  far  as  the  Constitution  is  concerned,  this 
is  a  naked  assumption  ;  for  the  Constitution  contains  not  one  word 
upon  the  subject.  The  exclusion,  if  it  exists,  must  then  rest  upon 
some  fundamental  fact  which,  in  the  reason  and  nature  of  things,  is 
so  inconsistent  with  citizenship  that  the  two  cannot  coexist  in  the 
same  person.  Is  mere  color  such  a  fact  ?  Let  those  who  assert  it 
prove  that  it  is  so.  It  has  never  been  so  understood  nor  put  into 
practice  in  the  nation  from  which  we  derive  our  language,  laws,  and 
institutions,  and  our  very  morals  and  modes  of  thought ;  and,  as  far 
as  I  know,  there  is  not  a  single  nation  in  Christendom  which  does  not 
regard  the  new-found  idea  with  incredulity,  if  not  disgust.  What  can 
there  be  in  the  mere  color  of  a  man  (we  are  speaking  now  not  of  race^ 
but  of  color  only)  to  disqualify  him  for  bearing  true  and  faithful  alle- 
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glance  to  his  native  country,  and  for  demanding  the  protection  of 
that  country?  And  these  two,  allegiance  and  protection,  constitute 
the  sum  of  the  duties  and  rights  of  a  "natural  born  citizen  of  the 
United  States." 

3.  Race, — There  are  some  who,  abandoning  the  untenable  objec- 
tion of  color ^  still  contend  that  no  person  descended  from  negroes  of 
the  African  race  can  be  a  citizen  of  the  United  States.  Here  the  ob- 
jection is  not  to  color ^  but  race  only.  The  individual  objected  to  may 
be  of  very  long  descent  from  African  negroes,  and  may  be  as  white 
as  leprosy,  or  as  the  intermixture  for  many  generations  with  the 
Caucasian  race  can  make  him;  still,  if  he  can  be  traced  back  to 
negroes  of  the  African  race^  he  cannot,  they  say,  be  a  citizen  of  the 
United  States  !  And  why  not  ?  The  Constitution  certainly  does  not 
forbid  it,  but  is  silent  about  race  as  it  is  about  color. 

Our  nationality  was  created  and  our  political  government  exists  by 
written  law,  and  inasmuch  as  that  law  does  not  exclude  persons  of 
that  descent,  and  as  its  terms  are  manifestly  broad  enough  to  include 
them,  it  follows  inevitably  that  such  persons,  born  in  the  country, 
must  be  citizens,  unless  the  fact  of  African  descent  be  SO  incompati- 
ble with  the  fact  of  citizenship  that  the  two  cannot  exist  together* 
If  they  can  coexist,  in  nature  and  reason,  then  they  do  coexist  in 
persons  of  the  indicated  class,  for  there  is  no  law  to  the  contrary.  I 
am  not  able  to  perceive  any  antagonism,  legal  or  natural,  between  the 
two  facts. 

But  it  is  said  that  African  negroes  are  a  degraded  race,  and  that 
all  who  are  tainted  with  that  degradation  are  forever  disqualified  for 
the  functions  of  citizenship.  I  can  hardly  comprehend  the  thought 
of  the  absolute  incompatibility  of  degradation  and  citizenship.  I 
thought  that  they  often  went  together.  But  if  it  be  true  with  re- 
gard to  races,  it  seems  to  me  more  cogently  true  with  regard  to  in- 
dividuals. And  if  I  be  right  in  this,  there  are  many  sorrowful  ex- 
amples in  the  legislation  and  practice  of  various  States  in  the  Union 
to  show  how  low  the  citizen  may  be  degraded  by  the  combined  wis- 
dom and  justice  of  his  fellow- citizens.  In  the  early  legislation  of  a 
number  of  the  States  the  most  humiliating  punishments  were  de- 
nounced against  persons  guilty  of  certain  crimes  and  misdemeanors — 
the  lash,  the  pillory,  the  cropping  of  the  ears,  and  the  branding  of 
the  face  with  an  indelible  mark  of  infamy.  And  yet  a  lower  depth : 
in  several  of  the  States  the  common  punishment  of  the  crime  of  va- 
grancy was  sale  into  bondage  at  public  auction  I     And   yet  I  have   not 
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read  that  such  unfortunates  thereby  lost  their  natural  born  citizen- 
ship, nor  that  their  descendants  are  doomed  to  perpetual  exclusion 
and  degradation. 

I  am  inclined  to  think  that  these  objections,  as  to  color  and  ances- 
tral race,  arise  entirely  from  a  wrong  conception  of  the  nature  and 
qualities  of  citizenship,  and  from  the  loose  and  unguarded  phrase- 
ology too  often  used  in  the  discussion  of  the  subject.  I  have  already 
given,  at  some  length,  my  own  views  of  the  word  and  the  thing — ■ 
citizenship.  And  now  I  will  add  only  a  few  observations  before 
drawing  your  attention  to  certain  authorities  upon  the  subject  mostly 
relied  upon  by  those  who  support  the  objections. 

In  my  opinion  it  is  a  great  error,  and  the  fruitful  parent  of  errors, 
to  suppose  that  a^^^e?2<9  belong  exclusively  to  republican  forms  of  gov- 
ernment. English  subjects  are  as  truly  citizens  as  we  are,  and  we 
are  as  truly  subjects  as  they  are.  Imperial  Prance  (following  impe- 
rial Rome)  in  the  text  of  her  laws  calls  her  people  citizens. — {Les 
Codes  Frangais,  book  1,  tit.  1,  ch.  1,  and  notes.)  And  we  have  a 
treaty  with  the  present  Emperor  of  the  French,  stipulating  for  re- 
ciprocal rights  in  favor  of  the  citizens  of  the  two  countries,  respec- 
tively.—(10  Stat.,  p.  996,  art.  7.) 

It  is  an  error  to  suppose  that  citizenship  is  ever  hereditary.  It 
never  ''passes  by  descent.^'  It  is  as  original  in  the  child  as  it  was 
in  his  parents.  It  is  always  either  born  with  him  or  given  to  him 
directly  by  law. 

In  discussing  this  subject  it  is  a  misleading  error  to  fail  to  mark  the 
natural  and  characteristic  distinction  between  political  rights  and  po- 
litical poivers.  The  former  belong  to  all  citizens  alike,  and  cohere  in 
the  very  name  and  nature  of  citizenship.  The  latter  (participation 
in  the  powers  of  government  by  voting  and  exercising  office)  does 
not  belong  to  all  citizens  alike,  nor  to  any  citizen,  merely  in  virtue  of 
citizenship.  His  potoer  always  depends  upon  extraneous  facts  and 
superadded  qualifications;  which  facts  and  qualifications  are  common 
to  both  citizens  and  aliens. 

In  referring  to  the  authorities  commonly  adduced  by  those  who 
deny  the  citizenship  of  colored  people,  I  do  not  pretend  to  cite  them 
all,  but  a  few  only  of  such  as  I  believe  to  be  most  usually  relied  upon. 
And  I  will  not  trouble  you  with  a  detailed  examination  of  the  reasoning 
employed  in  each  case,  for  I  have  already  stated  my  own  views  of  the 
principles  and  laws  involved  in  the  question;  and  where  they  con- 
flict with  the  arguments  upon  which  the  contrary  opinion  is|founded 
I  still  adhere  to  my  own. 
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The  first  of  these  authorities  of  which  I  will  treat  is  the  opinion  of 
my  predecessor,  Mr.  Wirt,  upon  a  case  precisely  like  the  present, 
except  that  in  that  case  the  "free  person  of  color  ^'  was  a  Virginian, 
and  the  objections  to  his  competency  were  founded  mainly,  if  not 
entirely,  upon  Virginia  law. — (See  Opinions  of  Attorneys  General, 
vol.  1,  p.  506,  date  November  7,  1821.)  I  have  examined  this  opinion 
with  the  greater  care,  because  of  the  writer's  reputation  for  learning 
and  his  known  and  varied  excellencies  as  a  man. 

In  that  case  the  precise  question  was,  ' '  whether  free  persons  of 
color  are,  in  Virginia^  citizens  of  the  United  States,  within  the  intent 
and  meaning  of  the  acts  regulating  foreign  and  coasting  trade,  so  as 
to  be  qualified  to  command  vessels."  And  thus  Mr.  Wirt  was  in  a 
manner  invited  to  consider  the  question  rather  in  a  statal  than  a 
national  point  of  view;  and  hence  we  ought  not  to  be  surprised  to 
find  the  whole  argument  for  the  exclusion  based  upon  local  institutions 
and  statal  laws. 

As  a  general  answer  to  all  such  arguments,  I  have  this  to  say : 
Every  citizen  of  the  United  States  is  a  component  member  of  the 
nation,  with  rights  and  duties,  under  the  Constitution  and  laws  of  the 
United  States,  which  cannot  be  destroyed,  or  abridged  by  the  laws  of 
any  particular  State.  The  laws  of  the  State,  if  they  conflict  with  the 
laws  of  the  nation,  are  of  no  force.  The  Constitution  is  plain  beyond 
cavil  upon  this  point.  Article  6:  "This  Constitution,  and  the  laws 
of  the  United  States  which  shall  be  made  in  pursuance  thereof,  and 
all  treaties,  &c.,  shall  be  the  supreme  law  of  the  land,  and  the  judges 
in  every  State  shall  be  bound  thereby,  anything  in  the  constitution  or 
laws  of  any  State  to  the  contrary  notwithstanding,"  And  from  this 
I  assume  that  every  person  who  is  a  citizen  of  the  United  States, 
whether  by  birth  or  naturalization,  holds  his  great  franchise  by  the 
laws  of  the  United  States,  and  above  the  control  of  any  particular 
State.  Citizenship  of  the  United  States  is  an  integral  thing,  incapable 
of  legal  existence  in  fractional  parts.  Whoever,  then,  has  that  franchise 
is  a  whole  citizen  and  a  citizen  of  the  whole  nation,  and  cannot  be 
(as  the  argument  of  my  learned  predecessor  seems  to  suppose)  such 
citizen  in  one  State  and  not  in  another. 

I  fully  concur  in  the  .statement  that  "the  description,  citizen  of  the 
United  States^  used  in  the  Constitution,  has  the  same  meaning  that  it 
has  in  the  several  acts  of  Congress  passed  under  the  authority  of  the 
Constitution."  And  I  freety  declare  my  inability  to  conceive  of  any 
second  or  subordinate  meaning  of  the  phrase  as  used  in  all  those 
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instruments.  It  means  in  them  all  the  simple  expression  of  the 
political  status  of  the  person  in  connection  with  the  nation — that  he  is 
a  member  of  the  body  politic.  And  that  is  all  it  means,  for  it  does 
not  specify  his  rights  and  duties  as  a  citizen,  nor  in  any  way  refer  to 
such  "rights,  privileges,  and  immunities'^  as  he  may  happen  to  have, 
by  State  laws  or  otherwise,  over  and  beyond  what  legally  and  naturally 
belong  to  him  in  his  quality  of  citizen  of  the  United  States.  State 
laws  may  and  do,  nay  must,  vest  in  individuals  great  privileges, 
powers,  and  duties  which  do  not  belong  to  the  mass  of  their  fellow - 
citizens,  and  in  doing  so  they  consult  discretion  and  convenience  only. 
One  citizen,  who  happens  to  be  a  judge,  may,  under  proper  circum- 
stances, sentence  another  to  be  hanged,  and  a  third,  who  happens  to 
be  governor,  may  grant  a  pardon  to  the  condemned  man,  who,  as  a 
citizen,  is  the  undoubted  peer  of  both  the  judge  and  the  governor. 

As  to  the  objection  (not  in  law,  but  sentiment  only)  that  if  a  negro 
can  be  a  citizen  of  the  United  States  he  might,  possibly,  become 
President,  the  legal  inference  is  true.  There  would  be  such  a  legal 
possibility.  But  those  who  make  that  objection  are  not  arguing 
upon  the  Constitution  as  it  is,  but  upon  what,  in  their  own  minds  and 
feelings,  they  think  it  ought  to  be.  Moreover,  they  seem  to  forget 
that  all  limitations  upon  eligibility  to  office  are  less  restrictions  upon 
the  rights  of  aspirants  than  upon  the  powers  of  electors.  Even  the 
legislature  of  the  State,  however  unanimous,  have  no  power  to  send 
to  the  Senate  of  the  United  States  their  wisest  and  best  man,  unless 
he  be  thirty  years  old.  And  all  the  people  of  the  nation,  speaking 
with  one  united  voice,  cannot,  constitutionally,  make  any  man  Presi- 
dent who  happens  to  be  under  thirty-five.  This  is,  obviously,  a 
restriction  upon  the  appointing  power — that  is,  in  our  popular  govern- 
ment, a  restriction  upon  the  people  themselves.  As  individuals  we 
mciy  like  it  or  dislike  it,  and  flatter  ourselves  into  the  belief  that  loe 
could  make  a  wiser  and  better  frame  of  government  than  our  fathers 
made.  Still  it  is  our  Constitution,  binding  upon  us  and  upon  every 
citizen  from  the  moment  of  birth  or  naturalization. 

The  Constitution,  I  suppose,  says  what  it  means,  and  does  not 
mean  what  it  does  not  say.  It  says  nothing  about  ' '  the  high  char- 
acteristic privileges  of  a  citizen  of  the  State''  (of  Virginia  or  any 
other.)  I  do  not  know  what  they  were,  but  certainly  in  Virginia,  for 
the  fi^rst  half  of  the  existence  of  the  commonwealth,  the  right  of 
suffrage  was  not  one  of  them.  For  during  that  period  no  man  ever 
voted  there  hecause  he  was  a  free  white  adult  male  citizen.  He  voted 
on  his  freehold,  in  land;  and  no  candidate,  in  soliciting  his  election. 
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appealed  to  the  people  or  the  citizens,  but  to  the  freeholders  only,  for 
they  alone  could  vote. 

I  shall  not  trouble  you  with  any  argument  touching  the  list  of  dis- 
abilities declared  by  the  laws  of  Virginia  against  free  negroes  and 
mulattoes,  as  stated  in  the  opinion,  because  they  are  such  only  as  the 
legislature,  if  so  minded,  might  have  denounced  as  well  against  a 
portion  of  its  own  acknowledged  citizens,  whose  weakness  might 
necessitate  submission. 

It  is  said  in  the  opinion  that  'Hhe  allegiance  which  the  free  man 
of  color  owes  to  the  State  of  Virginia  is  no  evidence  of  citizenship, 
for  he  owes  it  not  in  consequence  of  an  oath  of  allegiance.^'  This 
proposition  surprises  me;  perhaps  I  do  not  understand  it.  I  did 
verily  believe  that  the  oath  of  allegiance  was  not  the  cause  but  the 
sequence  of  citizenship,  given  only  as  a  solemn  guarantee  for  the 
performance  of  duties  already  incurred.  But  if  it  be  true  that  the 
oath  of  allegiance  must  either  create  or  precede  citizenship,  then  it 
follows,  of  necessity,  that  there  can  be  no  natural  horn  citizen^  as  the 
Constitution  afSrms,  because  the  child  must  needs  be  born  before  it 
can  take  the  oath. 

The  opinion,  supported  by  the  arguments  upon  which  I  have  com- 
mented, is  in  these  words  : 

"Upon  the  whole,  I  am  of  the  opinion  that  free  persons  of  color 
in  Virginia  are  not  citizens  of  the  United  States,  within  the  intent 
and  meaning  of  the  acts  regulating  foreign  and  coasting  trade,  so  as 
to  be  qualified  to  command  vessels. '^ 

As  an  authority  this  opinion  is  rebutted  by  the  opinion  of  Attorney 
General  Legare,  above  cited. — (4  Op.  A.  G.,  147,  date  March  15, 
1843.)  Under  an  act  of  Congress  which  limited  the  pre-emption  of 
public  land  to  citizens  of  the  United  States  and  aliens  who  had  de- 
clared intention  to  become  citizens,  according  to  the  naturalization 
laws,  Mr.  Legare  was  of  opinion  that  a  free  colored  man  was  compe- 
tent to  pre-empt  the  land. 

In  that  same  opinion  Mr.  Legare  makes  a  just  distinction  between 
political  and  civil  rights,  which,  I  believe,  is  common  to  most  nations. 
The  French  code  expresses  it  very  plainly,  thus:  '-L'exercice  des 
droits  civils  est  ind  pendant  de  la  qualite  de  citoyen^  laquelle  no 
s'acquiert  et  ne  se  conserve  que  conformement  a  la  loi  constitution- 
elle.-'^ 

The  next  authority  I  shall  consider  is  a  decision  of  the  Department 
of  State  made  in  Mr.  Marcy\s  time,  November  4,  1856,  and  evidenced 
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by  a  letter  of  that  date  from  Mr.  Thomas,  Assistant  Secretary,  to  Mr. 
Rice,  of  New  York.  That  decision  is  entitled  to  great  consideration, 
because  upon  such  political  questions  the  Secretary  of  State  is  of 
high  authority.  The  case  was  an  application  for  passports  to  travel 
in  foreign  parts,  in  favor  of  certain  free  blacks  of  some  of  the  northern 
States,  and  the  time  was  a  few  months  after  the  passage  of  the  act  of 
August  18,  1856,  (the  first  act  directing  the  issuing  of  passports  to 
individuals  and  restricting  the  issue  to  citizens  of  the  United  States, 
though  the  practice  is  much  older.) 

The  letter,  after  stating  the  case,  declares  emphatically  that  "if 
this  be  so  (i.  e.,  if  they  be  negroes)  there  can  be  no  doubt  that  they 
are  not  citizens  of  the  United  States.  ^^  If  this  stood  alone  there 
could  be  no  doubt  of  the  opinion  of  the  department  at  that  time. 
But  it  does  not  stand  alone.  The  letter,  after  citing  several  authori- 
ties, and  among  them  one  from  Tennessee,  to  which  I  will  have  oc- 
casion to  refer  by  name,  concludes  with  this  qualifying  paragraph, 
which  leaves  some  doubt  as  to  what  was  the  real  practical  opinion  of 
Mr.  Secretary  Marcy  at  that  time.  The  letter,  assuming  that  a  pass- 
port is  a  certificate  of  citizenship,  proceeds  to  say: 

"  Such  being  the  construction  of  the  Constitution  in  regard  to  free 
persons  of  color,  it  is  conceived  that  they  cannot  be  regarded,  when 
beyond  the  jurisdiction  of  this  government^  as  entitled  to  the  full  rights 
of  citizens,  but  the  Secretary  directs  me  to  say  that  though  the  de- 
partment could  not  certify  that  such  persons  are  citizens  of  the  United 
States,  yet  satisfied  of  the  truth  of  the  facts,  it  would  give  a  certifi- 
cate that  they  were  born  in  the  United  States^  are  free,  and  that  the 
government  thereof  ivould  regard  it  to  be  its  duty  to  protect  them,  if 
wronged  by  a  foreign  government,  while  within  its  jurisdiction  for  a 
legal  and  proper  purpose.^' 

It  seems  to  me  that  the  certificate  proposed  to  be  given  would  be, 
in  substance  and  fact,  a  good  passport,  for  the  act  of  Congress  pre- 
scribes no  form  for  the  passport,  and  requires  no  particular  fact  to 
appear  upon  its  face.  And  I  confidently  believe  that  there  is  not  a 
government  in  Europe  which,  in  view  of  our  laws  of  citizenship, 
would  question  the  validity  of  a  passport  which  declares  upon  its  face 
that  the  bearer  is  a  free  natural  born  inhabitant  of  the  United  States, 

I  turn  now  to  the  consideration  of  the  Tennessee  case,  referred  to 
and  relied  upon  in  the  letter  from  the  State  Department,  the  State  of 
Tennessee  vs,  Ambrose,  (1  Meig's  E.,  331,)  adjudged  in  1838.  Am- 
brose, being  a  free  negro  emancipated  in  Kentucky,  moved  to  and 
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settled  in  Tennessee.  He  was  indicted  for  that  crime  against  the 
Tennessee  statute,  made  to  prevent  the  ingress  of  that  sort  of  people. 
He  demurred  to  the  indictment  upon  the  ground  that  he  was  a  citizen 
of  Kentucky,  and  as  such  had  a  right  under  the  Constitution  of  the 
United  States  (art.  4,  sec.  2)  to  go  to  and  abide  in  Tennessee  in  spite 
of  the  State  statute.  The  court  in  which  the  indictment  was  found 
sustained  the  demurrer.  The  public  prosecutor  took  the  case  up  to 
the  supreme  court,  where  the  judgment  below  was  reversed,  and  it 
was  held  by  tlie  court  that  Ambrose,  under  the  circumstances,  could 
not  be  a  citizen  of  Kentucky,  and  therefore  could  not  claim  the  pro- 
tection of  the  national  Constitution  as  against  the  Tennessee  statute. 

I  must  trouble  you  with  a  few  remarks  upon  certain  passages  in 
the  opinion  of  the  court,  which  constitute  the  foundation  of  the  judg- 
ment, and  without  which  the  judgment  itself,  having  no  legal  basis 
to  rest  upon,  ought  not  to  have  any  authority  as  a  precedent. 

The  court,  after  stating  the  case  and  citing  from  the  Constitution, 
(art.  4,  sec.  2,)  "the  citizens  of  each  State  shall  be  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several  States,''  pro- 
ceeds :  "the  citizens  here  spoken  of  (says  the  supreme  court  of  Ten- 
nessee) are  those  who  are  entitled  to  'all  the  privileges  and  immunities 
of  citizens.'  But  free  negroes,  by  wliatever  appellation  we  call  them, 
w^ere  never  in  any  of  the  States  entitled  to  all  the  privileges  and  im- 
munities of  citizens,  and  consequently  were  not  intended  to  be  in- 
cluded when  this  word  was  used  in  the  Constitution.'^ 

' '  In  this  country,"  (continues  the  court,)  '  'under  the  free  government 
created  by  the  Constitution,  whose  language  we  are  expounding,  the 
humblest  loliite  citizen  is  entitled  to  all  '  the  privileges  and  immunities' 
which  the  most  exalted  one  enjoys.  Hence,  in  speaking  of  the  rights 
which  a  citizen  of  one  State  shall  enjoy  in  every  other  State,  as  ap- 
plicable to  ivhite  men,  it  is  very  properly  said  that  he  should  be  en- 
titled to  aS  the  privileges  and  immunities  of  citizens  in  each  other 
State.  The  meaning  of  the  language  is  that  no  privilege  enjoyed  by, 
or  immunity  allowed  to,  the  most  favored  class  of  citizens  in  said 
State  shall  be  withheld  from  a  citizen  of  any  other  State.  How  can 
it  be  said  that  he  enjoys  all  the  privileges,  when  he  is  scarcely  allowed 
a  single  right  in  common  with  the  mass  of  the  citizens  of  the  State  ? 

"It  cannot  be;  and  therefore  either  the  free  negro  is  not  a  citizen, 
in  the  sense  of  the  Constitution,  or,  if  a  citizen,  he  is  entitled  to  '  all 
the  privileges  and  immunities'  of  the  most  favored  class  of  citizens. 
But  this  latter  consequence  will  be  contended  for  by  no  one.  It  must 
then  follow  that  they  are  not  citizens.'^ 
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These  are  the  foundations  of  the  judgment  in  the  case  of  Ambrose, 
and  not  only  in  that  but  in  abnost  every  similar  case  which  I  have 
had  occasion  to  examine.  A  good  deal  of  what  I  have  already  said 
is  strictly  applicable  here,  and  in  trying  to  show  the  fallacy  of  the 
reasoning  of  the  court  in  Tennessee  I  must  take  the  risk  of  some 
needless  repetition. 

The  leading  thought,  that  indeed  which  seems  to  have  compelled 
the  judgment  against  Ambrose  is,  in  my  opinion,  a  naked  assumption, 
not  supported  by  any  word  of  written  law,  nor  maintainable  by  logical 
argument.  It  is  assumed  that  a  person  to  be  a  citizen  at  all  must 
have  all  the  rights,  privileges,  and  immunities  which  the  mo^i  favored 
one  enjoys;  all  of  the  most  favored  class  of  citizens.  Now,  if  there 
be  grades  and  classes  of  citizens,  (which  I  am  not  exactly  willing  to 
admit,)  it  would  seem  that  there  must  be  something  to  distinguish 
the  grades;  some  difference  in  the  rights,  privileges,  and  immunities 
of  the  different  classes.  And  yet  the  court,  while  asserting  the  ex- 
istence of  different  classes  of  citizens,  asserts  also  their  equality, 
by  declaring  that  ^  ^  the  humblest  white  citizen  is  entitled  to  all  the 
'privileges  and  immunities^  which  the  most  exalted  one  enjoys. ^^ 
Then  what  marks  the  difference  of  classes  ?  By  what  line  can  we 
separate  humility  from  exaltation,  as  applied  to  a  citizen? 

In  fact,  it  seems  to  me  that  the  difficulties  which  surround  the 
subject  are  artificial,  created  by  the  habitual  confounding  of  things 
different  in  their  nature  and  origin,  and  by  the  persistent  abuse  of 
language.  No  distinction  is  drawn  between  the  rights  and  duties  of 
a  man  as  a  citizen  and  his  rights  and  duties  as  a  member  of  society, 
without  regard  to  his  citizenship.  The  first  are  political  merely — the 
last  civil  and  social  only.  And  the  words  rights,  privileges^  immuni- 
ties are  abusively  used,  as  if  they  were  synonymous.  The  word  rights 
is  generic,  common,  embracing  whatever  may  be  lawfully  claimed. 
Privileges  are  special  rights  belonging  to  the  individual  or  class,  and 
not  to  the  n(iass.  Immunities  d.xQ  rights  of  exemption  only — freedom 
from  what  otherwise  would  be  a  duty,  obligation,  or  burden.  For 
instance,  the  constitution  of  Tennessee  (art.  4,  sec.  1)  declares  that 
' '  all  free  men  of  color  shall  be  exempt  from  military  duty,  in  time  of 
peace,  and  also  from  paying  a  free  poll-tax.^'     This  is  an  immunity. 

But  whether  there  be  or  be  not  grades  and  classes  of  citizens, 
higher  or  lower,  more  or  less  favored,  is  wholly  immaterial  to  this 
question.  For  the  Constitution  speaks  of  citizens  only,  without  any 
reference  to  their  rank,  grade,  or  class,  or  to  the  number  or  magni- 
tude of  their  rights,  privileges,  and  immunities — citizens  simply,  with- 
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oat  an  adjective  to  qualify,  enlarge,  or  diminish  their  rights  and  ca- 
pacities. Therefore,  if  there  be  grades  and  classes  of  citizens,  still, 
the  lowest  individual  of  the  lowest  possible  class  is  a  citizen,  and  as 
such  fills  the  requirement  of  the  Constitution. 

If  we  must  have  grades  and  classes  of  citizens,  higher  and  lower, 
more  and  less  favored,  it  seems  to  me  impossible  to  sustain  the  propo- 
sition of  the  court  that  the  humblest  and  the  most  exalted  are  entitled 
to  equal  privileges  and  immunities.  A  free,  white,  natural  born  fe- 
male infant  is  certainly  a  citizen,  and  I  suppose  it  would  be  but  rea- 
sonable to  place  her  in  the  lowest  class.  And  I  assume  that  it  would 
not  be  deemed  unreasonable  to  call  that  class  the  highest  out  of  which 
the  President  must  be  chosen.  If  eligibility  to  the  presidency  be  a 
privilege  in  i\\Q  lawful  candidate — a  peculiar  right  belonging  to  him, 
and  not  to  the  mass  of  citizens,  then  there  is  some  difference;  she  is 
not  entitled  to  all  his  privileges. 

Those  w^ho  most  indulge  in  the  assumption  that  to  constitute  a  citi- 
zen at  all  the  person  must  have  all  the  privileges  and  immunities 
which  any  citizen  can  enjoy,  rarely  venture  to  specify  precisely  what 
they  mean.  Generally,  I  think,  the  inference  is  plain  that  they  mean 
suffrage  and  elegibility  ;  and,  in  that  connection,  I  think  I  have  al- 
ready shown  that  suffrage  and  elegibility  have  no  necessary  connec- 
tion wdth  citizenship,  and  that  the  one  may,  and  often  does,  exist  with- 
out the  other. 

Again,  "immunities'^  are  enjoyed  to  a  very  large  extent  by  free 
negroes  in  all  the  slaveholding  States.  They  are  generally  exempted 
by  law  from  the  onerous  duties  of  jurors  in  the  courts,  and  militia  men 
in  the  field  ;  and  these  are  immunities  eagerly  desired  by  many  white 
men  in  all  the  States. 

In  another  part  of  that  opinion,  the  court  declares  that  the  word 
"  freemen, '^  as  used  in  the  constitution  of  Tennessee,  is  equivalent 
to  citizen;  and  yet  the  court  denies,  that  the  phrase  "freemen  of 
color,''  used  in  the  same  constitution,  is  a  proper  designation  of  citi- 
zens !  I  close  my  remarks  upon  that  case  with  an  extract  from  the 
constitution  of  Tennessee,  (which  was  originally  made  in  1795,  and 
amended  in  1835,)  reminding  you  only  that,  until  1790,  Tennessee 
was  a  part  of  North  Carolina  and  subject  to  its  constitution  and  laws, 
and  hence  the  peculiar  phraseology  of  the  extract : 

"Article  4,  section  1.  Every  free  white  man.  of  the  age  of  twenty- 
one  years,  being  a  citizen  of  the  United  States  and  a  citizen  of  the  county 
wherein  he  may  offer  his  vote  six  months  next  preceding  the  day  of 
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election,  shall  be  entitled  to  vote  for  members  of  the  general  assem- 
bly and  other  civil  officers  for  the  county  or  district  in  which  he  re- 
sides :  Provided^  that  no  person  shall  be  disqualified  for  voting,  in  any 
election,  on  account  of  color^  who  is  now,  by  the  laws  of  this  State,  a 
competent  witness  in  a  court  of  justice  against  a  white  man.  All  free- 
men of  color  shall  be  exempt  from  military  duty  in  time  of  peace,  and 
also  from  paying  a  free  poll-tax.^' 

Finally,  the  celebrated  case  of  Scott  t?5.  Sandford,  19  Howard's  Re- 
ports, 393,  is  sometimes  cited  as  a  direct  authority  against  the  ca- 
pacity of  free  persons  of  color  to  be  citizens  of  the  United  States. 
That  is  an  entire  mistake.  The  case,  as  it  stands  of  record,  does  not 
determine,  nor  purport  to  determine,  that  question.  It  was  an  ordi- 
nary suit  for  freedom,  very  common  in  our  jurisprudence,  and  espe- 
cially provided  for  in  the  legislation  of  most  of  the  slaveholding 
States,  as  it  is  in  Missouri.  For  convenience  the  form  of  the  action 
usually  is  (and  is  in  this  case)  trespass^  alleging  an  assault  and  battery 
and  false  imprisonment,  so  as  to  enable  the  defendant,  (the  master,) 
if  he  choose,  to  make  a  direct  issue  upon  the  freedom  or  slavery  of  the 
plaintiff,  which  is  the  real  point  and  object  of  the  action,  by  pleading, 
in  justification  of  the  alleged  trespass,  that  the  plaintifl*  is  a  slave — 
his  own  or  another  man's. 

Such  an  action,  Dred  Scott,  if  entitled  to  freedom,  might  have 
brought  in  the  State  court,  without  any  allegation  of  citizenship,  and 
without  being,  in  fact,  a  citizen.  But  it  seems  he  desired  to  bring 
his  action  in  the  circuit  court  of  the  United  States  in  Missouri;  and, 
to  enable  him  to  do  that  he  had  to  allege  citizenship,  because  Mi. 
Sandford,  the  defendant,  was  a  citizen  of  New  York,  and  unless  the 
plaintiff  were  a  citizen  of  Missouri  (or  some  other  State)  the  national 
court  had  no  jurisdiction  of  the  case. 

The  plaintiff  having  made  his  election  to  sue  in  the  United  States 
court,  the  defendant  might,  if  he  would,  have  pleaded  in  har  to  the 
merits  of  the  action,  but  he  exercised  his  election  to  plead  in  abate- 
ment to  the  jurisdiction  of  the  court;  thus,  that  the  action,  if  any, 
"  accrued  to  the  said  Dred  Scott  out  of  the  jurisdiction  of  this  court, 
and  exclusively  within  the  jurisdiction  of  the  courts  of  the  State  of 
Missouri,  for  that,  to  wit,  the  said  plaintiff,  Dred.  Scott,  is  not  a  citi- 
zen of  the  State  of  Missouri,  as  alleged  in  his  declaration,  [not  be- 
cause he  was  not  born  there,  and  born  free,  but]  because  lie  is  a  negro 
of  African  descent;  his  ancestors  were  of  pure  African  blood,  and 
were  brought  into  this  country  and  sold  as  negro  slaves,  and  this  the 
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8aid  Sanclford  is  ready  to  verify.  Wherefore  he  prays  judgment 
whether  this  court  can  or  will  take  further  cognizEinoe  of  the  action 
aforesaid/^  To  this  plea  the  plaintiff  demurred,  and  the  circuit  court 
sustained  the  demurrer,  thereby  declaring  that  the  facts  stated  in  the 
plea,  and  confessed  by  the  demurrer,  did  not  disqualify  Scott  for  being 
a  citizen  of  Missouri,  and  so  that  the  United  States  circuit  court  had 
jurisdiction  of  the  cause. 

The  circuit  court  having  taken  jurisdiction,  the  defendant  had,  of 
course,  to  ^olead  over  to  the  merits  of  the  action.  He  did  so,  and 
issues  were  joined,  and  there  was  an  elaborate  trial  of  the  facts,  which 
resulted  in  a  verdict  and  judgment  in  favor  of  the  defendanto  And 
thereupon  the  plaintiff  brought  the  case  up  to  the  Supreme  Court  by 
writ  of  error. 

The  power  of  the  Supreme  Court  over  the  proceedings  and  judg- 
ments of  the  circuit  court  is  appehate  onlj^,  and  this  for  the  sole  pur- 
pose of  enabling  the  court  above  to  affirm  what  has  been  rightly 
done,  and  reverse  what  has  been  wrongly  done  in  the  court  below. 
If  the  error  of  the  court  below^  consist  in  the  illegal  assumption  of 
power  to  hear  and  determine  the  merits  of  a  case  not  within  its  juris- 
diction, of  course  the  court  above  will  correct  that  error,  by  setting 
aside  whatever  may  have  been  done  by  that  usurped  authority.  And 
in  doing  this  the  court  above  has  no  more  power  than  the  court  below 
had  to  hear  and  determine  the  merits  of  the  case.  And  to  assume 
the  power  to  determine  a  case  not  within  the  jurisdiction  is  as  great 
an  error  in  the  court  above  as  in  the  court  below;  for  it  is  equally 
true,  in  all  courts,  that  the  jurisdiction  must  first  be  ascertained  before 
proceeding  to  judgment. 

In  this  particular  case  the  Supreme  Court  did  first  examine  and 
consider  the  plea  in  abatement,  and  did  adjudge  that  it  was  a  good 
plea,  sufficient  to  oust  the  jurisdiction  of  the  circuit  court.  And 
hence  it  follows,  as  a  necessary  legal  consequence,  that  v^hatever  was 
done  in  the  circuit  court  after  the  jjlea  in  abatement,  and  touching 
■the  merits  of  the  case,  was  simply  void,  because  done  coram  nan 
jtidice. 

Pleas  in  abatement  were  never  favorites  with  the  courts  in  England 
or  America,  Lord  Coke  tells  us  that  they  must  be  "certain  to  a  cer- 
tain intent,  in  every  particular,^'  and  in  practice  they  are  always 
dealt  with  very  strictly.  When,  therefore,  the  Supreme  Court  affirmed 
the  plea  in  abatement  in  this  case,  I  assume  that  it  is  affirmed,  in 
manner  and  form,  as  written,  and  not  otherwise.  And  this  not  merely 
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because  pleas  in  abatement  are  always  considered  stridi  leg  is,  hut 
also,  and  chiefly,  because  the  decision  tends  to  abridge  tlie  valuable 
rights  of  persons  natural  born  in  the  country,  which  rights  ought  not 
to  be  impaired,  except  upon  the  clearest  evidence  of  fact  and  law. 

Taking  the  plea,  then,  strictly  as  it  is  written,  the  persons  who  are 
excluded  by  this  judgment  from  being  citizens  of  Missouri  must  be 
negroes,  not  mulattoes  nor  mestizos,  nor  quadroons.  They  must  be 
of  African  descent,  not  Asiatic,  even  though  they  come  of  the  blackest 
Malays  in  southeastern  Asia.  They  must  have  had  ancestors^  (yet 
that  may  be  doubtful,  if  born  in  slavery,  of  putative  parents,  who 
were  slaves,  and  being  slaves,  incapable  of  contracting  matrimony, 
and  therefore  every  child  must  needs  be  a  bastard,  and  so,  by  the 
common  law,  niiUius  Jilkis^  and  incapable  of  ancestors.)  His  ancestors, 
if  he  had  any,  must  have  been  oi pure  African  blood,  not  mixed  with 
the  tawny  Moor  of  Morocco  or  the  dusky  Arab  of  the  desert,  both  of 
whom  had  their  origin  in  Asia.  They  must  have  been  brought  to  this 
country,  not  come  voluntarily;  and  sold,  not  kept  by  the  importer  for 
his  own  use,  nor  given  to  his  friends. 

In  this  argument  I  raise  no  question  upon  the  legal  validity  of  the 
judgment  in  Scott  '^5.  Sandford.  I  only  insist  that  the  judgment  in 
that  case  is  limited  in  law,  as  it  is,  in  fact,  limited  on  the  face  of  the 
record,  to  the  plea  in  abatement;  and,  consequently,  that  whatever 
was  said  in  the  long  course  of  the  case,  as  reported,  (240  pages,) 
respecting  the  legal  merits  of  the  case,  and  respecting  any  supposed 
legal  disability  resulting  from  the  mere  fact  of  color,  though  entitled 
to  all  the  respect  which  is  due  to  the  learned  and  upright  sources 
from  which  the  opinions  come,  was  ^^ dehors  the  record,^ ^  and  of  no 
authority  as  a  judicial  decision. 

To  show  that,  notwithstanding  all  that  w^as  smdwipon  other  sul)jects, 
the  action  of  the  court  was  strictly  coniined  to  the  plea  in  abatement, 
I  copy  the  judgment: 

"  Upon  the  whole,  therefore,  it  is  the  judgment  of  this  court  that 
it  appears  by  the  record  before  us  that  the  plaintiff  in  error  is  not  a 
citizen  of  Missouri,  in  the  sense  in  lohich  that  loord  is  used  in  the  Con- 
stitution,  and  that  the  circuit  court  of  the  United  States,  for  that 
reason,  had  no  jurisdiction  in  the  case,  and  could  give  no  judgment  in  it. 
Its  judgment  for  the  defendant  must,  consequently,  be  reversed,  and 
a  mandate  issued,  directing  the  suit  to  be  dismissed  for  tcant  cf  juris- 
diction.  ^ ' 

And  now,  upon  the  whole  matter,  I  give  it  as  my  opinion  that  the 
free  man  of  color,  mentioned  in  your  letter,  if  born  in  the  United  States, 
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is  a  citizen  of  the  United  States,  and,  if  otherwise  qualijcied,  is  com- 
petent, according  to  the  acts  of  Congress,  to  be  master  of  a  vessel 
engaged  in  the  coasting  trade. 

All  of  which  is  rcspectfiiHy  siibmit;ted  by  your  obedient  servant, 

EDWARD  BATES, 

Attorney  General. 
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OUR  TRUE  POLICY,  DOMESTIC  AND  FOREIGN. 


MARTIAL  POWER   OF  PRESIDENT. 

The  opinion  and  documents  in  the  case  of  Benedict,  before 
Mr.  Justice  Hall,  District  Judge  of  the  ISTorthera  District  of 
Eew-Tork,  on  a  writ  ot  habeas  corpus,  are  before  us. 

The  proceedings  and  opinion  of  Chief-Justice  Taney,  in 
the  habeas  corpus  case  of  Merriman,  the  bridge-burner  and 
warlike  rebel,  are  also  before  us. 

The  opinion  of  Hon.  Benjamin  E.  Curtis,  late  Justice  of  the 
Supreme  Court  of  the  United  States,  is  before  us. 

Chief- Justice  Taney,  Ex- Judge  Curtis  and  Mr.  Justice  Hall, 
seem  not  to  be  aware  of,  or  they  ignore  the  fact,  that  aplenary 
executive  and  martial  discretionary  power  is  conferred  on 
the  Presidenthy  the  National  Constitution,  (art.  2,  §  1,  subd, 
1,  8,  9 ;  §  2,  subd.  1 ;  §  3,  art.  4,  §  4,)  as  now  settled  by  Con- 
gress in  Gen.  Jackson's  New-Orleans  habeas  corjpus  and  mar- 
tial law  case,  (5  V.  S.  Stat,  at  L.  651,)  and  by  Justice  Nel- 
son's decision  at  a  New- York  United  States  Circuit  Court, 
in  Durant  m,  Hollins,  an  action  for  injury  done  by  Captain 
HoUins  firing  on  Greytown,  by  order  of  President  Pierce. 
The  learned  judge  held,  that  no  action  would  lie  against  the 
captain,  as  tne  President's  discretion  was  supreme  and  final ; 
that  the  command  of  the  President  protected  Hollins,  as  he 
obeyed  a  martial  order  of  the  President,  which  no  cour^ 
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could  review  or  disregard.  This  act  of  Congress,  and  the 
decision  of  Mr.  Justice  Nelson  and  the  Circuit  Court,  estab- 
lish a  full  discretionary  martial  power,  which,  in  war  and  in 
martial  conflicts,  is  vested  in  the  President  by  the  Constitu- 
tion of  the  Union,  and  with  which  no  court  or  judge  can  in- 
terfere, revise  or  annul. 

These  gentlemen  and  some  able  jurists,  not  seeing  the  dis- 
tinction between  civil  and  martial  treasons,  in  the  nature  of 
the  case,  suppose  that  the  Constitution  provides  for  the  trial 
and  punishment  of  all  treasons  ;  whereas,  civil  only,  and  not 
such  as  now  abound,  are  there  treated  of. 

The  assassinations  at  Baltimore,  of  19th  April,  1861,  and 
hundreds  of  murders  of  loyal  men  in  Kebeldom,  go  unpun- 
ished, as  the  sword  and  martial  law  alone  can  punish  them. 
The  murderers  of  the  Massachusetts  soldiers  now  repose  safely 
as  neighbors  of  Chief-Justice  Taney. 

They  also  ignore  the  numerous  decisions  of  the  National 
Supreme  Court,  including  Chief-Justice  Taney,  declaring 
that  the  President  had  a  constitutional  martial  authority  to 
govern  conquered  Mexico  by  his  martial  oflBcers  and  martial 
discretion,  establish  duties  and  collect  them  by  his  military 
officers ;  and  that,  where  the  President  has  a  discretionary, 
executive  or  martial  authority,  his  decision  is  final,  and  no 
court  can,  by  any  proceeding,  revise  it  or  set  it  aside.  (See 
authorities  below.) 

They  suppose  that  the  national  judges  can,  iy  a  writ  of 
habeas  corpus^  take  supreme  control  over  the  President  and 
his  officers  of  the  army  and  navy^  in  cases  martial  and  na^Dal, 
This  is  a  mistake,  as  persons  within  military  custody  and 
jurisdiction,  for  martial  offences,  are  beyond  the  civil  Code, 
and  subject  to  the  President's  martial  power,  and  to  his  mili- 
tary commissions  and  courts-martial.  In  these  martial  cases 
the  civil  judge  or  court  has  no  authority. 

These  opinions  of  the  three  learned  gentlemen  are  against 
the  law,  as  settled  by  authority,  and  their  publication  has 
given  aid  and  comfort  to  the  rebellion. 

The  judiciary,  according  to  these  gentlemen,  have  a  super- 
visory  supreme  power  over  all  martial  arrests,  and  all  martial 
or  executive  acts  of  the  President  in  all  cases,  even  though  the 
Constitution  of  the  Union  has  conferred  on  him  a  supreme 
discretion,  to  he  exercised  for  the  preservation  and  protection 
of  the  American  people,  and  as  their  elected  representative 
President, 

If  this  is  true  during  our  civil  war  with  armed  rebels,  at 
one  time  covering  one-third  of  our  territory,  with  traitors  in 
Congress,  in  official  and  other  influential  positions,  our  Con- 


stifcutioii  is  2i.felo  d&  se^  and  has  provided,  as  that  of  Poland 
did,  for  its  own  destruction. 

There  is  a  hold  daring  on  the  part  of  Chief-Justice  Taney 
and  Mr»  Justice  Hall  to  set  up  for  themselves  a  power,  by 
issuing  a  writ,  to  command  the  commander-in-chief,  our 
major-generals  and  other  military  oJBScers,  to  omit  all  mili- 
tary movements,  and  bring  before  the  judges  a  spy  or  a 
bridge-burner,  like  Merriman,  who  acted  in  aid  of  the  rebels 
seeking  to  insure  their  taking  Washington,  and  await  the 
superior  orders  of  Justices  Taney  or  HalL  County  state 
judges  have  had  the  audacity  to  assume  a  like  jurisdiction 
over  the  martial  acts  of  the  commander-in-chief  of  our 
armies,  on  the  principles  of  these  gentlemen.  A  Kings 
County  judge  tried  to  deliver  this  martial  offender,  by  habeas 
corpus^  from  the  power  of  martial  law,  as  Mr.  Taney  had  be- 
fore done,  and  both  failed,  as  their  writs  were  properly  dis- 
regarded. 

Our  government,  like  every  other,  has  a  plenary  power 
of  self-preservation,  by  aid  of  the  courts  civil  in  peace,  and 
by  martial  power  in  war.  In  cases  of  invasion  or  insurrec- 
tion, the  President  or  his  generals,  by  his  authority  or  by  his 
approval,  may  do  all  acts  judged  to  be  a  military  necessity, 
both  as  to  property  and  persons,  and  the  Code  civil  has 
nothing  to  do  with  such  cases.  The  civil  Code  and  its  judges 
are  powerless  to  put  down  this  mighty  rebellion,  and  the 
armed  power,  the  martial  Code  of  necessity,  supersedes  the 
civil. 

Congress  is  restrained  from  passing  a  general  law  suspend- 
ing the  habeas  corpus^  except  in  cases  of  rebellion  or  inva- 
sion. Buch  a  general  law^  if  passed^  would  be  sweeping^  and 
is  wholly  different  from  martial  law,  which  is  limited  to 
martial  offenders,  to  specified  places,  and  to  periods  of  great 
danger,  and,  so  far  as  necessary,  supersedes  the  civil  law 
during  the  perils  of  war.  When  this  war  ceases,  the  Code 
civil  is  restored  fully. 

The  martial  power  acts  at  once,  and  is  conferred  on  the 
President  without  limit ;  and  this  discretionary  power  is  con- 
fided to  him  both  as  civil  and  military  chief;  and  no  judge 
or  court  can  review  it,  or  interfere  with  it  by  habeas  corpus 
or  otherwise.  (See  Ch.  J.  Parker's  habeas  corpus  and  mar- 
tial law  article  in  the  Worth  American  Review  for  October, 
1861,  1  Oranch  R,  165,  28.)  Mr.  Justice  Nelson,  of  the  Su- 
preme Court  of  the  Union,  so  held  in  the  United  States  Cir- 
cuit Court,  in  New- York,  in  Durant  vs.  Hollins,  (1  Dall.S62 ; 
17  John,  E,  52 ;  Upton^s  Mar.  Warf  and  Prize.,  pp.  84-88 ; 
Attorney- General  Wirfs  Opinion  in  Gapt.  JBelPs  case^  Op. 
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Atty.  Gens.  A.  D.  1841,  pp.  371-8  ;  Gardner's  InsL  78,  333, 
352,  364,  195,  205,  555,  600—608/^/'  decisions  of  English 
and  American  courts.  See  13  ITow.  Z7.  S.  B.  115,  128;  12 
Ih.  624 ;  16  lb.  164 ;  9  Ih.  603,  614 ;  7  lb.  39,  45  ;  11  lb. 
272 ;  20  lb.  135;  10  /5.  504 ;  1  Gallis.  295  ;  1  Curtis  G.  G. 
B.  308;  Gonst.  U.  S.,  art.  2,  §§  1,  2,  3.  See  8  Granch  B. 
110 ;  4  TFA^az^.  254 ;  12  lb.  19.)  Professor  Parsons,  of  Cam- 
bridge, Massachusetts,  has  given  his  assent  to  our  doctrines 
in  a  brief  reply  to  Ex-Judge  Curtis,  and  he  truly  declares 
that  the  rebels,  seeking  to  destroy  our  national  Constitution 
and  all  law,  have  forfeited  all  rights  of  person  and  property 
under  the  Union,  State  and  national  laws  they  have  repudi- 
ated. The  opinion  of  this  eminent  jurist  fully  accords  with 
the  settled  law. 

The  United  States  District  Court  for  Vermont  has  assented 
to  our  doctrine,  in  Field's  case,  as  to  the  President's  martial 
power.  The  National  District  Court  for  the  Southern  Dis- 
trict of  Kew-York  has  acted  in  accordance  with  our  above 
explanations  of  the  law,  as  might  have  been  expected  from 
80  distinguished  a  jurist  as  Judge  Betts. 

General  HallecFs  Int.  L.  and  L.  of  War.^  pp.  375—380  in 
point.  The  declaratory  act  of  Congress,  approving  of  General 
Jackson's  declaration  of  martial  law  at  New-Orleans,  in  1815, 
and  removing  Judge  Hall  beyond  his  lines  for  sending  a 
habeas  corpus  to  take  from  him  an  editor,  arrested  for  mar- 
tial reasons,  passed  in  1844.  (5  IT.  8.  St.  at  L.  661.)  By 
this  act,  the  $1,000  fine,  and  interest,  were  ordered  repaid  to 
the  patriotic  general  out  of  the  national  treasury.  See  the 
opinion  of  Edward  Livingston,  an  eminent  jurist,  justifying 
the  acts  of  General  Jackson.  He  was  the  general's  aid  and 
adviser  in  all  the  martial  law  proceedings,  and  advised  the 
same,  and  the  disregard  of  the  judge's  habeas  corpus.  Here 
is  a  declaratory  act  afiSrmingthe  President's  and  his  officers' 
martial  power,  as  above  asserted.  The  act  of  Congress  set- 
tles the  law. 

The  King^s  Bench,  in  England,  (4  Term  B.  796,)  held  that 
it  was  a  principle  of  the  common,  as  well  as  the  civil  law, 
that  the  safety  of  the  people  was  the  supreme  law  ;  and  that 
an  officer  erecting  bulwarks,  forts,  &c.,  on  private  property, 
was  not  liable  to  an  action,  but  the  only  claim  was  on  govern- 
ment. Upon  the  same  principle  the  Supreme  Court  of  New- 
York,  by  Chief-Justice  Spencer,  decided  that  the  destruction 
of  a  private  vessel,  to  keep  it  from  the  enemy,  gave  no  right 
of  action;  and  so  the  Supreme  Court  of  Pennsylvania  held. 
(17  Johns.  52;  1  Dall.  362.)  Of  course,  they  held  that 
martiaJ  law  superseded  the  constitutional  principle  that  a 


man's  property  could  only  be  taken  from  him  by  a  decree  of 
a  court. 

In  the  cases  above  referred  tOj  Chief-Justice  Taney  and  his 
court  held  that  the  President's  martial  power  was  a  consti- 
tutional authority  in  war^  and  superseded  the  civil  Code. 
(See  above  authorities.) 

John  Quincy  Adams,  one  of  the  ablest  publicists  of  our 
country,  in  three  speeches  in  Congress,  in  1836,  1841  and 
1842,  declared  that  the  President,  in  case  of  invasion  or  in- 
surrection, had  legal  authority,  as  a  war  measure,  to  emanci- 
pate all  the  slaves  in  the  Union,  by  his  simple,  potent  order 
as  commander-in-chief.  Gov.  Thomas  Jefferson,  an  able  ju- 
rist and  publicist,  declared  that  the  British  seizure  of  some 
thirty  of  his  Virginia  slaves  was,  by  the  law  of  nations,  legal, 
if  they  were  emancipated.  {Jefferson's  Zelter  to  Dr.  Gor- 
don^ Jeff's  Works,)  Here,  then,  we  have  conclusive  au- 
thority in  favor  of  the  President's  war  emancipation  procla- 
mation. The  opinions  of  these  eminent  men  are  conclusive 
on  this  point. 

General  Bolivar,  by  his  war  power,  abolished  slavery  in 
Colombia,  and  the  emancipation  v/as  permanent. 

The  three  speeches  of  Mr.  Adams  are  in  point,  as  the  fol- 
lowing extracts  show.  He  said  in  his  speech  of  May  25th, 
1836,  to  the  representatives  of  the  slave-oligarchy  specially, 
in  the  House  of  Representatives  of  the  Union  :  '^  From  the 
"  instant  that  your  slaveholding  States  become  the  theatre  of 
''  war,  civil,  servile  or  foreign,  from  that  instant,  war  powers 
'-'of  Congress  extend  to  interference  wdth  slavery  in  every 
"  way  in  which  it  can  be  interfered  with,  from  a  claim  of  in- 
^'  demnity  for  slaves  taken  or  destroyed,  to  the  cession  of  a 
"  State,  burdened  with  slavery,  to  a  foreign  power.'' 

On  the  17th  day  of  June,  1841,  this  eminent  and  noble 
statesman  declared  to  the  House,  that  in  a  rebellion  like  this, 
the  supreme  government  would  have  the  power  of  general 
emancipation. 

In  1842,  this  venerable  statesman  said  to  the  House: 
"  I  lay  this  down  as  the  law  of  nations.  I  say  that  the 
"  military  authority  takes,  for  the  time,  the  place  of  all 
^*  municipal  institutions^  slavery  among  the  rest.  Under 
"  that  state  of  things,  so  far  from  its  being  true  that  the  States 
"  where  slavery  exists  have  the  exclusive  management  of  the 
"  subject^  not  only  the  President  of  the  United  States  hut  the 
'^  commander  of  the  army  has  power  to  order  the  tmiversal 
"  emancipation  of  the  slaves.'' 

And  then,  again,  he  announces  in  words  further  applicable 
to  the  present  hour : 
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^^  Nor  is  this  a  mere  theoretic  statement.,  Slavery  was 
*^  abolished  in  Colombia,  first,  by  the  Spanish  General 
^^  Murillo,  and  secondly,  by  the  American  General  Bolivar, 
"It  was  abolished  by  virtue  of  a  military  command  given  at 
'*^  the  head  of  the  army,  and  its  abolition  continues  to  be  law 
"  to  this  day." 

Lord  Dunmore,  British  Colonial  Governor  of  Virginia, 
November  7,  1775,  issued  a  proclamation  to  slaves  and  in- 
dented servants,  offering  them  freedom  and  arms  if  they 
should  join  his  standard  and  aid  in  putting  down  the  Ameri- 
can rebellion.  They  flocked  to  him  and  ^ave  him  a  temporary 
ascendency.    (See  MarshalVs  Life  of  Washington^  B.  1,  g.  4.) 

"When  the  Constitution  was  formed,  Generals  Washington 
and  Hamilton  probably  caused  the  insertion  of  the  principle 
that  the  President  should  be  the  commander-in-chief  of  our 
navy  and  army,  and  of  the  militia  in  service,  so  as  to  clothe 
him  with  the  martial  power  necessary  to  a  state  of  war,  i,  ^., 
with  the  power  to  supersede  the  Code  civil,  so  far  as  he 
judged  martial  power  essential  to  the  public  safety.  The 
Koman  maxim  was  Leges  silentiir  inter  arma.  In  war  the 
martial  supersedes  the  civil,  as  far  as  the  Eoman  dictator 
judged  necessary  to  the  public  safety.  All  nations  have 
adopted  it  and  acted  on  it.  It  is  a  doctrine  essential  to  de- 
fend a  nation  from  foreign  and  domestic  foes.  Gen.  Wilk- 
inson declared  martial  law  at  New-Orleans  to  put  down 
Burr's  conspiracy;  Gen.  Jackson  did  the  same  to  defend 
New-Orleans  and  the  valley  of  the  Mississippi  from  British 
conquest,  and  the  then  Presidents  and  their  cabinets  ap- 
proved these  acts ;  and  the  people  of  the  United  States  have 
approved  them.  President  Lincoln  resorts  to  martial  law 
to  put  down  the  largest  rebellion  history  records— 25/^6  slave- 
holders'^  rebellion.  The  constitutional  power  exists  in  the 
President  and  his  military  officers,  and  in  those  acting  by 
his  order,  to  substitute  the  martial  for  the  civil  authority  so 
far  as  the  President  and  his  commanders  judge  it  necessary 
to  suppress  the  rebellion.  This  is  the  law  as  settled  by 
Congress,  and  by  several  Presidents  and  their  cabinets. 
President  Lincoln  follows  the  example  of  his  predecessors 
in  office. 

No  errors  of  judicial  gentlemen,  whether  from  sympathies, 
political  feeling  or  other  motive,  can  alter  the  fact,  that  our 
Constitution  contains  a  Code  martial  and  a  Code  civil ;  and 
each  must  perform  its  functions  so  as  to  ensure  the  public 
safety  in  peace  and  in  war. 


LAW   OF  THE  REBELLION. 

A  few  propositions  will  explain  the  law  of  this  rebellion : 

1.  The  national  and  State  courts  have  recognised  the  con- 
stitutional  martial  power  of  the  President  and  his  officers,  in 
time  of  war,  to  supersede  the  civil  Code,  including  constitu- 
tional civil  provisions  to  the  extent  of  adjudged  military  ne- 
cessities, and  to  act  instanter  for  military  reasons.  Hence 
our  prize  confiscations  and  arrests. 

2.  That  treason  against  our  Union  is  of  two  classes,  one 
civil,  tbe  punishment  and  process  of  which  the  Constitution 
regulates.  The  other  is  martial,  such  as  an  armed  rebellion 
to  destroy  our  republic.  It  includes  all  persons  within  the 
limits  of  the  United  States  who  in  any  way  or  in  any  degree 
intentionally  aid  the  same,  and  all  Americans  on  the  high 
seas,  or  in  foreign  countries,  who  give  assistance  there  to  the 
rebel  cause. 

3.  All  acts  that  tend  to  injure  our  army  or  navy,  in  any 
manner,  or  that,  in  any  way,  aid  a  foreign  belligerent,  or  an 
armed  rebellion,  constitutes  a  martial  treason,  and  may  be 
tried  and  punished  by  military  commission  or  court-martial, 
by  death  or  imprisonment,  as  seems  just.  In  this  class  are 
included  the  murderers  of  the  loyal  volunteers  in  Baltimore 
on  the  19th  of  April,  1861,  Merriman,  the  Baltimore  mar- 
shal, Jeff.  Davis,  Floyd,  Breckenridge  and  others. 

As  war  on  a  great  scale  has  been  made  by  these  persons, 
and  a  general  confiscation  ordered  by  the  traitors  against  all 
loyal  property,  the  President  and  Congress  may  lawfully  con- 
fiscate, by  the  lex  talionis^  all  the  slaves,  plantations  and 
other  property  of  rebels,  wherever  found.  It  would  be  a  just 
retribution  and  a  sensible  war  measure. 

The  lex  talionis  fully  authorizes  the  President,  as  com- 
mander-in-chief, to  meet  the  universal  confiscation  of  loyal 
projperty  in  releldom^  and  the  assassination  of  loyal  men 
there,  as  well  as  American  prisoners,  by  applying  to  all  rebel 
property  and  persons  the  same  rule,  by  way  of  just  retalia- 
tion. {Yattel,  B.  3,  c.  8,  s.  142  ;  Wheat.  Int.  L.  P.  4,  c.  1, 
ss.  1-4: ;  Gard.  Inst.  517,  509,  510,  565,  618.) 

If  the  perverse  mania  of  the  traitors  continues  until  their 
oppressed  slaves,  by  a  just  retaliation,  rise  forcibly  upon  their 
semi-savage  masters,  and  resist  them  with  the  same  bloody 
scenes  and  havoc  they  have  occasioned,  without  cause,  to 
loyal  American  citizens,  it  will  add  one  more  to  the  historic 
examples  of  self-inflicted  punishment,  administered  by  God's 
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justice  upon  the  wicked,  as  a  necessary  result  of  their  own 
crimes. 

So  perished  the  Koman  commonwealth  by  wars  of  con- 
quest and  by  slavery,  by  the  just  retributions  of  God's  provi- 
dence. These  crimes  of  that  mighty  nation  were  the  clay 
foot  that  the  prophet  Daniel  saw,  half  supporting  the  gigantic 
iron  image  that  foreshadowed  Eoman  power,  and  its  decay 
and  fall. 

So  will  perish  American  slavery  and  the  American  slave- 
oligarchy,  with  all  its  pride,  its  cruelty,  its  corruption  and 
its  dominion. 

4r.  The  rebels,  having  repudiated  and  destroyed  their  title- 
deeds  to  their  slaves^  by  nullifying  in  all  rebeldom  the  State 
Union  governments,  and  the  United  States  Constitutional 
guarantee,  have  freed  their  slaves,  agreeable  to  the  principles 
of  Josephine's  case,  decided  by  the  Supreme  Court  of  Louisi- 
ana.    (1  Louis.  An,  B,  329.) 

Notwithstanding  this,  the  President  has  given  the  rebel 
slaveholders  until  January  1st,  1863,  to  return  to  their  allegi- 
ance ;  and  in  that  event  he  leaves  the  status  of  the  slaves  to 
the  courts. 

The  fate  of  slavery  and  of  the  rebels  is  in  their  own  hands 
until  January  next. 

5.  All  martial  rebels  aiding  the  enemy  in  any  way,  or  im- 
peding our  government  or  its  forces  in  suppressing  the  rebel- 
lion, by  intelligence,  by  money,  by  decrying  the  war,  by  im- 
peding enlisting,  by  refusing  to  call  out  forces  as  Magoffin 
did  in  Kentucky,  all  such  rebels  and  their  property  are  sub- 
jects for  a  military  commission  and  martial  confiscations, 
upon  the  principle  of  the  lex  talionis.  The  rebel  mayor  w^ho 
aided,  by  his  official  power,  Southern  rebels  to  arms,  is  with- 
in the  principle. 

6.  Self-i3reservation  is  the  first  law  of  nature,  and  belongs 
to  all  nations  alike;  and  martial  law  is  proclaimed  and  en- 
forced among  all  nations.  Great  Britain  declared  freedom 
to  Southern  slaves  at  the  Eevolution  as  a  war  measure,  and 
Jefferson  declared  it  lawful  if  the  slaves  were  emancipated. 

If  martial  law  is  not  enforced,  rebel  assassins  and  traitors 
will  escape  punishment  w^holly,  as  those  Baltimoreans  of 
April  19th,  1861,  have  done. 

T.  The  President  proclaims  martial  law  to  prevent  the  dis- 
solution of  the  Union,  to  preserve  our  free  institutions  ^  and 
to  put  down  a  re'bellio7i  got  up  ly  an  unholy  triumvirate, 
composed  of  military  aspirants,  political  demagogues  and 
Southern  slaveholders.  The  motive  is  patriotic,^  and  his  acts 
aredegal  and  constitutional. 
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EIGHTS   OF  WAR. 


8.  As  the  slaveholders  and  their  allies  have  gotten  up  a 
great  civil  war,  two  classes  of  rights  arise  against  the  rebels, 
one  under  the  law  of  nations,  adopted  as  part  of  our  Consti- 
tution under  the  war-powers  of  the  President  and  Congress, 
and  the  other  under  the  civil  Code  against  treason.  {Gonst^ 
U.  S.  art.  2,  §  1,  subds.  1,  8,  9  ;  §  2,  subd.  1 ;  §  3.  Art.  4, 
§  4.  Art.  1,  §  8,  subds.  1,  2,  10, 11,  12,  13,  14,  15,  17,  Tal- 
bot  V,  Seaman,  1  Oranch^  28,  81 ;  Brown  v.  United  States,  8 
Ih.  110  ;  the  Rapidj  1  Gallis,  295  ;  the  Francis,  1 11, 445  ;  the 
Emulous,  1  Ih  563  ;  14  PeL  570  ;  5  U.  8.  St.  L.  539 ;  Oard. 
Inst.  98,  286-7,  52,  194-5,  208-9,  293,  833,  853,  and  autho- 
rities cited.  See,  also.  Const.  XT.  S.  art.  3,  §  3,  subds.  1,  2  ;  Up- 
ton^s  Maritime  Warfare  and  Pri^e^  212.)  Mr.  Justice 
Sprague,  District  Judge  of  the  United  States  for  Massachu- 
setts, laid  down  this  doctrine  in  these  words :  "  The  United 
^'  States  have  full  belligerent  rights,  which  are  in  no  degree 
"  impaired  by  the  fact  that  their  enemies  owe  allegiance, 
^'  and  have  added  the  guilt  of  treason  to  that  of  unjust  war.'^ 
So  the  national  Circuit  and  District  Courts  generally  have 
held» 

As  a  consequence,  martial  courts  and  military  commissions, 
and  the  President,  as  commander-in-chief,  and  his  generals, 
may  seise  the  realty  and  personalty  of  rebels,  and  all  title 
thereto,  under  the  law  of  nations,  as  General  Butler  has  pro- 
perly done  in  Louisiana,  and  permanently  hold  the  same  as 
national  property,  in  fee,  by  a  perfect  title.  ( Yaitel^  B.  3,  c, 
8,  §  142  ;  Wheat.  Int.  L.  P.  4,  c.  1,  §§  1-4 ;  Oard.  Inst.  517, 
509,  510,  565,  618,  484;  7  Alexarider  Hamilton's  W.  346- 
351  ;  8  OranGh,  110 ;  3  Pall.  210,  222,  227,  266.)  ^ 

So,  upon  conquest  of  any  rebel  State  or  its  public  domain, 
and  holding  same  until  the  rebellion  is  crushed  out,  it  be- 
comes, with  all  private  realty  so  taken  and  held,  a  permanent 
part  of  the  public  domain  of  the  United  States.  {Ih.  and  4 
Wheat.  254 ;   Wheat.  Hist.  L.  N.  572  ;  Gard.  Inst.  585.) 

The  third  section,  subd.  2  of  art.  3  of  the  Constitution  of 
the  United  States,  which  declares  that  '^  Congress  shall  have 
"  power  to  declare  the  punishment  of  treason,"  and  that  "  no 
^^  attainder  of  treason  shall  work  corruption  of  blood  or  for- 
*^  feiture,  except  during  the  life  of  the  person  attainted,"  ap- 
plies only  as  a  restraint  upon  the  power  of  Congress,  and  to 
civil  treasons  prosecuted  before  the  courts,  and  not  to  a  mighty 
civil  war  where  the  national  courts  are  powerless,  and  some 
twenty  national  judges  of  the  Supreme  Court  of  the  Union, 
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its  Circuit  and  District  Courts,  have  joined  the  rebellion, 
either  openly,  or  retain  their  judicial  positions  to  protect 
their  rebel  allies  by  writs  of  habeas  corpus  and  otherwise,  in 
their  persons  and  their  properties,  by  prostituted  judgments, 
from  deserved  martial  as  well  as  civil  confiscations,  [Gard, 
InsL  296,  371,  3U-316  ;  7  Pet.  434.) 

NATIONAL  JURISDICTION  OYER  REBELDOM. 

9.  It  is  settled  by  the  unanimous  decision  of  the  national 
Supreme  Conrfc,  in  the  American  Insurance  Go,  v.  Canter,  (1 
Pet.  542,  543,  546,)  that  where  there  was  no  existing  legal 
Union  State  government,  as  in  Florida,  the  case  before  the 
court,  and  the  ^place,  was  within  the  limits  of  the  United 
States,  such  territory  was  subject  to  the  plenary  legislation 
of  Congress  and  to  the  power  of  the  national  administration. 
{Gard.  Inst.  169,  170,  171,  172;  Const.  U.  8.  art.  1,  §  8, 
subd.  1 ;  12  Pet.  619  ;  Gard.  Inst.  295.) 

So,  Congress  may  legislate  fully  for  the  territory  now^  oc- 
cupied by  rebeldom  and  its  so-called  States  and  Confederacy, 
now,  as  well  as  when  the  rebellion  is  crushed  out,  and  its 
duty  is  to  pass  all  laws  necessary  *'  to  provide  for  the  cojnmon 
''  defence  and  general  welfare  of  the  United  States J^  {Const. 
art.  1,§  8,  subd.  1.)  The  1st  and  17th  subdivisions  of  section  8, 
art.  1,  confer  plenary  power  on  Congress.     {Gard.  Inst.  297.) 

SLAVERY — EMANCIPATION. 

10.  Slavery  curses  master  and  slave,  and  the  soil  the  poor 
bondman  cultivates.  It  is  condemned  hy  our  Declaration  of 
Independence^  and  was  tolerated  hy  our  revolutionary  fathers 
as  a  temporary  evil  to  he  soon  removed  T)y  emancipation. 
Such  were  the  views  of  Washington,  Jefferson,  Alexandei* 
Hamilton,  Benjamin  Franklin,  Monroe,  John  Adams,  and 
nearly  all  the  founders  of  our  government  and  framers  of  its 
Constitution  held  these  doctrines.  (See  Jefferson^ s  Notes  on 
Virginia^  the  Declaration  of  Independence  and  Jeffersonh 
Letter  of  1814,)  in  which  he  declaredfthat ''  the  love  of  justice 
'^  and  the  love  of  country  plead  equally  the  cause^^  (emancipa- 
tion) "  of  these  people  /  and  it  is  a  moral  rejproach  to  us  that 
"  they  should  have  pleaded  it  so  long  in  vairi.^^  Washington 
said  that  he  w^as  for  tlie  ^'  abolition^^  of  slavery ;  and  he  added, 
''  It  being  a  wrong^  my  first  wishes  are  to  see  some  plan 
"*  adopted  by  which  slavery  may  be  abolished  by  lawP 

At  a  late  day  in  the  Constitutional  Convention  of  Virginia, 
presided  over  by  Mr.  Monroe,  late  President  of  the  Union,  a 
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friend  of  the  abolition  of  slavery,  similar  sentiments  were 
expressed  by  many  of  the  leading  men  of  the  convention. 
Jefferson,  in  his  Notes  on  Virginia^  had  declared  slavery  a 
curse  to  the  whites  and  blacks  alike — a  curse  social,  moral 
and  political.  One  of  the  ablest  men  of  this  convention, 
inspired  by  the  spirit  of  Washington  and  Jefferson,  boldly 
declared  before  the  convention  in  debate,  that  slavery  was  a 
nuisance,  and  that  the  State  had  a  right  to  ohate  it  without 
compensation  for  that  reason.  So,  this  nuisance  was  abated 
in  New-England,  New- York,  New-Jersey,  Pennsylvania  and 
the  territory  northwest  of  the  Ohio,  and  so  it  ought  to  be 
throughout  the  United  States,  from  the  Atlantic  Ocean  to  the 
Pacific,  so  that  no  slave  should  tread  the  soil  of  our  republic. 
The  voice  of  Europe  is  against  slavery.  (See  Westminster 
Beview  of  October,  1862,  on  the  slave  power ;  Prof.  Gairnes 
on  same,  there  reviewed,  and  Count  de  Gasparin  on  same, 
and  the  treaties  of  Yienna  and  our  treaty  with  Great  Britain 
of  18^2,  (8  U.  S,  St.  L.  576,  Art.  8,  9,)  and  like  late  treaty 
enforcing  it  fully.) 

11,  Eebeldom  has  been  shown  to  be  part  of  the  national 
territory,  and  subject  to  its  plenary  legislation  ;  and  it  follows 
that  the  acts  of  Congress  of  1862,  excluding  slavery  from  all 
our  national  territory,  emancipated  all  slaves  then  within  the 
rebel  States.  So  that  by  acts  of  Congress,  one  with  partial 
compensation,  and  the  others  without,  there  was  a  universal 
emancipation  and  abolition  of  slavery  in  the  District  of  Co- 
lumbia, and  in  all  our  national  territories,  the  area  of  rebel- 
dom  included.  {Aots  Cong,  1862;  Laws  Gong.^  U.  S,  St.  L. 
376,  432,  590--1.) 

12.  The  President's  Proclamation  of  Emancipation,  so 
called,  merely  declares  that,  by  his  supreme  martial  power, 
he  will  recognise  all  black  men  inhabiting  any  part  of  our 
Union  where  rebels  shall  be  carrying  on  civil  war  against 
the  government  of  the  United  States  on  the  1st  of  January, 
1863,  as  free  men  ;  and  that  from  that  da}^  rebel  masters  will 
cease  to  own  the  slaves  of  fighting  rebeldom.  It  properly 
recognises  the  freedom  already  existing,  by  virtue  of  seces- 
sion and  the  territorial  Emancipation  Act  of  1862. 

So,  as  we  have  shown,  first,  emancipation  was  effected 
throughout  rebeldom  by  secession ;  secondly,  by  acts  of  Con- 
gress of  1862 ;  and  thirdly,  by  the  President's  proclamation  of 
recognition.  The  latter  is,  in  legal  effect,  a  declaration  of 
what  is  already  a  completed  emancipation  by  our  and  by 
European  public  law.  {Gard.  Inst.  479,  480,  491,  492. 
Amistad  Case^  15  Pet.  618,  595.) 

The  proolamation  was  a  war  meOjSiire  only^  audit  is  ess  en- 
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tial  as  a  means  of  crushing  out  this  rebellion.  Its  effect  will 
be  to  take  eight  hundred  thousand  fighting  and  working  men 
from  the  rebels ;  and  their  emancipation  being  assured  by 
the  President,  thej  will  work  and  fight  for  our  republic  in- 
stead of  working  rebel  plantations,  raising  corn,  wheat,  cot- 
ton and  rice,  and  building  rebel  fortifications,  working  rebel 
guns,  and  sustaining  traitor  abolitionists  in  destroying  our 
Union  and  free  institutions,  {^q^  Livermore^s  Hist,  Bes.^ 
Boston.) 

The  rebels  ha've  forced  the  abolition  of  slavery  themselves. 
Beauregard  should  call  them  ''  abolitionists,"  instead  of  act- 
ing as  chorister  to  pitch  this  tune  for  some  of  James  Buchan- 
an's  disciples,  most  of  whom,  in  the  last  presidential  election, 
Yoted  for  the  traitors,  Bell  and  Breckenridge,  now  in  arms 
against  the  Union. 

HOW  SHALL  WE  CEUSH  THIS  HYDKA   OF  EEBELLIOH  ? 

13.  By  inviting  the  slaves  of  rebels  to  take  arms  and  defend 
the  freedom  we  give  them.  Lord  Dunmore,  royal  governor, 
November  7th,  1775,  issued  a  proclamation  calling  all  slaves 
and  indentured  apprentices  of  Virginia  to  join  his  standard 
and  aid  the  British  troops  to  put  down  the  American  rebel- 
lion ;  and  large  numbers  fled  to  him  and  received  arms,  and 
served  against  the  patriotic  Virginians.  {MarshalVs  Life  of 
Washington^  JB.  1  c.  4.) 

Our  patriotic  fathers  met  this  policy  by  a  similar  one.  The 
raising  and  organizing  in  arms  black  forces,  slaves  and  free 
blacks,  for  the  defence  of  our  republic,  was  approved  by  Con- 
gress ;  and  that  body  passed  resolutions  requesting  the  States  to 
arm  and  equip  these  slaves,  and  to  grant  them  their  freedom  as 
an  inducement  and  just  reward  for  their  military  services  in 
defence  of  free  institutions.  Generals  Hamilton  and  Greene, 
Col.  Laurens,  of  South  Carolina,  and  James  Madison,  and 
southern  as  well  as  northern  whig  oflicers  and  people,  agreed 
in  this  policy  and  commended  it.  Several  of  our  States  had 
black  regiments  in  the  field,  and  they  rendered  good  services 
in  gaining  our  and  their  freedom.  Gen,  Alexander  Hamil- 
ton's opinion  was  decidedly  in  favor  of  the  employment  of 
emancipated  slaves  as  American  soldiers.  (See  Oeo,  Liver- 
morels  Besedrches,)  Gen.  Jackson  had  black  soldiers  in  New- 
Orleans  on  the  8th  of  January,  1815,  and  they  shared  in  the 
glory  of  that  memorable  day.  The  icseofblach  emancipated 
soldiers  was  a  settled  revolutionary  poliQy  of  our  American 
patriots,  (See  Historic  Besearches  on  this  subject,  by  George 
Livermore,  of  Boston,  and  see  appendix  as  to  war  of  1812.) 

What  so  wise  as  to  spare  our  white  citizens  and  use  colored 


15 

emancipated  soldiers,  burning  to  conquer  the  masters  who 
have  reduced  them  to  the  condition  of  brutes,  and  shut  up 
heaven  from  them  by  making  it  a  crime  to  teach  them  to  read 
even  the  Word  of  God  ? 

How  fit  it  is  that  this  semi-barbarous  chivalry  should  be 
beaten  down  in  arms  by  those  they  have  cruelly  oppressed 
and  robbed  of  all  property  and  of  all  family  ties,  and  left 
them,  in  the  language  of  Chief-Justice  Taney,  in  the  Dred 
Scott  case,  with  no  rights  that  their  masters  were  hound  to 
respect.     A  condition  worse  than  that  of  Roman  or  Algerine 


Let  twenty-five  or  fifty  thousand  emancipated  hlaoks  he 
called  to  arms  leneath  the  stars  and  stripes  of  freedom^  and 
the  whole  of  the  Ulack  mud-sills  of  the  South  ^vill  abandon 
their  heartless  oppressors^  the  so-called  chivalry. 

POOE  SOUTHERN  WHITES, 

14.  Five  millions  of  "  white  trash,"  sand-hillers  and  clay- 
eaters  in  the  Southern  slave  States,  degraded,  poor,  ignorant, 
brutal  and  wicked,  must  be  separated  from  the  small  350,000 
slave-oligarchy  that  oppresses  them,  and,  by  the  sword  of 
freedom,  they  must  be  brought  up  to  the  standard  of  intelli- 
gence and  moral  freemen.  To  do  this,  let  the  process  of  se- 
questration, begun  by  Greneral  Butler,  go  forward  as  our 
armies  advance,  and  let  homesteads  be  furnished  these  white 
political  serfs  and  bondmen  of  the  Southern  aristocracy,  out 
of  their  plantations  justly  confiscated.  This  policy  once 
made  fully  known  in  the  South,  the  influence  and  power  of 
this  proud  and  cruel  caste  would  be  destroyed  forever. 

EEEE  STATE  AND  POLITICAL  EMANCIPATION. 

15o  Those  measures  will  emancipate  northern  and  western 
parties  and  statesmen  from  the  slave  power. 

COMPLETE  EMANCIPATION — BORDER   STATES. 

16.  Its  efi'ect  in  all  the  border  States  will  be  to  douUe  the 
value  of  their  entire  realty^  and  convert  the  slaves  into  intel- 
ligent, hired  laborers,  able  to  read,  write  and  cipher,  and  to 
provide  by  their  industry  for  their  wives  and  families. 
Above  all,  the  Word  of  God  will  be  opened  to  the  benighted 
souls  of  these  people. 

Emigration  from  Europe,  and  the  North  and  West,  with 
wealth  and  industry,  will  pour  into,  the  border  States,  and 
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the  morality,  wealth  and  prosperity  of  those  States  would  be 
greatly  increased.  No  purchase  of  slaves  is  needed,  nor  is  it 
proper  for  this  resuscitation  of  States  perishing  by  the  dry- 
rot  of  slavery.  Our  war  tax  of  one  thousand  millions,  and 
three  hundred  thousand  Americans  killed  or  maimed  in  bat- 
tle, will  be  our  only  offering  to  the  Moloch  of  slavery. 

FOKEIGISr   POLICY. 

17.  The  oligarchy  of  Great  Britain,  and  the  improvised 
Emperor  Louis  Napoleon,  sympathizing  with  the  slave-oli- 
garchy, contrary  to  the  law  of  nations,  to  national  comity 
and  to  our  treaties  of  peace  and  commerce,  have  urged  up 
the  Southern  rebellion,  and  are  now  fomenting  and  sustain- 
ing it  by  arms,  by  their  presses,  speeches,  diplomacy,  and  by 
piratical  raids  on  the  sea  from  British  ports,  capturing  and 
burning;  American  ships.  {Treaties^  8  Z7.  S.  8t,  at  L,  228, 
576,  ails.  8,  9,  pp.  430-1 ;  Gard,  Inst  507-516,  550,  627 ;  7 
Wheat  284,  350-356,  496  ;  Vattel,  B.  2,  c.  18,  §  348.)^  Our 
government  ought  to  meet  this  unfriendly  policy — this  war 
on  us — with  firmness,  and  a  bold  demand  for  instant  redress. 

The  people  of  the  loyal  States,  one  and  all,  ought  instantly 
to  form  associations  for  the  non-consumption  of  British  and 
French  manufactures  until  our  grievances  are  redressed. 

This  measure,  if  generally  adopted,  would  revolutionize 
France  and  dethrone  Louis  ISTapoleon,  the  self-made  mili- 
tary despot  of  uncertain  paternity,  and  drive  the  proud  oli- 
garchy of  Britain  to  despair  and  humility. 

EUROPEAN   LIBERALS   AND   STJFFEKERS. 

18.  Li  the  midst  of  the  dark  cloud  that  rises  over  Europe, 
and  moves  menacingly  toward  our  shores,  we  can  see  light- 
ning flashes  of  freedom.  The  Emperor  Alexander  of  Kussia, 
the  ablest  and  most  liberal  sovereign  of  Europe,  is  now  lib- 
erating, against  the  fierce  hostility  of  his  slaveholding  nobility, 
more  than  twenty  millions  of  slave*serfs.  The  sympathy  of 
this  royal  friend  of  freedom  and  Eussian  interests  are  in 
favor  oi  our  Eepublic.  The  Emperor,  backed  by  his  mighty 
armies,  holds  back  the  British  Cabinet  and  the  imj^rovised 
Emperor  by  military  coup  d>etat  from  intervention  by  arms. 

The  Liberator  of  Italy,  the  noble  Garibaldi,  Victor  Hugo, 
Gasparin,  Mills,  Oairnes,  \k\Q>  Westminster  Eemew  for  Octo- 
ber, 1862,  reviewing  Prof.  Oairnes'  valuable  work  on  Ameri- 
can and  ancient  slavery,  Bright  and  Oobden,  and  other  emi- 
nent Europeans  and  able  journals,  defend  our  Eepublic  and 
the  cause  of  freedom,  of  emancipation  and  of  humanity. 
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As  to  poor  and  starving  French  and  British  people,  let  our 
ships  be  filled  with  food  to  overflowing,  and  be  sent  to  French 
and  British  ports,  and  be  freely  distributed,  as  in  Ireland,  in 
1847,  to  save  the  sufferers  from  starvation  and  death.  The 
Chamber  of  Commerce  of  New- York  has  inaugurated  this 
noble  work  of  charity,  and  munificent  private  contributions 
have  followed.    Let  it  go  on. 

aUAKD   TRIAL   BETWEEN   FREEDOM   AND   DESPOTISM. 

19.  Divine  prophecy  and  tradition  have  declared  that  a 
great  battle  of  freedom  and  despotism  was  to  be  fought,  with 
'mighty  carnage  and  terrible  destruction.  So  prophesied  Na- 
poleon at  St.  Helena.  The  United  States  have  furnished  the 
field  of  the  vast  war  now  raging  along  three  thousand  miles 
of  our  coasts,  and  which,  at  times,  have  covered  one-third  of 
the  area  of  our  Eepublic.  Americans,  Saxons,  Celts,  North- 
men, Germans,  Frenchmen,  French  princes,  Turkish  officers, 
nobles  and  free  citizens,  to  near  one  million,  are  joined  in 
military  and  naval  defence  of  the  world's  freedom,  and  of 
our  Republic,  and  of  our  free  institutions.  Davis,  Floyd, 
Toombs,  Lee  and  their  fellow-traitors,  have  created  a  military 
despotism,  and  made  war  on  free  institutions.  They  are 
backed  secretly  by  the  Palmerston  Cabinet,  and  by  Louis 
Napoleon,  and  by  most  of  the  European  privileged  classes, 
from  common  interests  and  common  sympathy.  Well  might 
Louis,  the  betrayer  of  his  oath  and  of  France,  sympathize 
with  Davis  and  Floyd,  perjured  American  traitors,  as  both 
have  offered  on  the  blood-stained  altar  of  despotism  heca- 
tombs of  slaughtered  Frenchmen  and  Americans. 

Holy  Writ  declares  that  the  war  shall  be  terrible,  but  that 
the  right  shall  prevail,  and  the  defenders  of  liberty,  civil 
and  religious,  led  and  protected  by  Jehovah,  shall  triumph. 
Americans,  friends  of  freedom,  look  to  the  pillar  and  cloud, 
and  forward— the  Eed  Sea  of  blood  is  before  us,  but  the  Lord 
of  Hosts  will  lead  us  through  it. 

CONCLUSION". 

The  ways  of  the  Lord  are  past  finding  out.  We  can  see  a 
red  sea  of  blood  only,  but  there  is  a  way  through  it,  if  we 
will  follow  the  pillar  and  cloud.  The  Lord  is  our  light  and 
our  salvation,  whom  shall  we  fear  ?  The  Lord  is  the  strength 
of  our  life,  of  whom  shall  we  be  afraid  ?  Above  the  dark 
storm-cloud  the  glorious  light  of  the  sun  is  shining  in  beauty, 
as  the  asronauts  tell  us.     So  God's  almighty  power  encircles  us 
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on  every  side  ;  let  us  trust  in  Him,  and  use  all  the  means  he 
places  in  our  bands  to  crush  out  this  gigantic,  wicked,  slave- 
holders' rebellion,  and  we  doubt  not  the  Lord  will  bless  us 
with  victory,  with  peace  and  with  national  unity.  It  cannot 
be  that  Davis,  Stephens  &  Co.  can  found  a  slave  empire, 
covering  a  large  part  of  North  America  and  the  adjacent 
islands,  the  corner-stone  of  which  is  the  eternal,  hopeless, 
brutal  slavery  of  many  millions,  with  all  human  and  divine 
knowledge  shut  out  from  their  souls,  and  this  impiously  pro- 
claimed by  the  so-called  Vice-President  Stephens,  the  stone 
that  the  builders  rejected,  which  became  omnipotent  in  Jesus 
Christ,  God  manifest  in  the  flesh,  whose  millenial  power  is 
to  cover  the  earth  as  the  waters  cover  the  oceans  and  seas. 


ISfoTE. — Since  writings  the  above  we  have  received  from  the  author^  George 
Livermore,  Esq.,  his  invaluable  ^^  Historical  Research/'  as  to  the  opinions  of  the 
Founders  of  our  Eepublic  on  negroes  as  slaves,  as  citizens,  and  as  soldiers.  This 
able  work  proves  beyond  question  that  these  founders  of  our  freedom  and  inde- 
pendence were  in  favor  of  universal  emancipation  and  of  employing  negroes  as 
soldiers  of  freedom,  and  that  black  battalions  of  emancipated  slaves  made  ex- 
cellent soldiers.  Our  patriots  of  that  day  agreed  with  Patrick  Henry  who 
triumphantly  asked,  "May  Congress  not  say  that  every  hlacJc  man  must  fight  f^ 
See  the  above  work,  page  98  and  onward  to  215.  Washington  and  the  first 
Congress  consecrated  all  our  territories  to  freedom.  (1  U,  8.  Z.  50.)  So  did 
our  Congress  of  1862. 

We  have  also  received  from  the  authors  able  replies  in  pamphlets  to  Judge 
Curtis,  by  Charles  P.  Kirkland  and  G.  P.  Lowrey,  Esqs.,  which  in  our  Judg- 
ment are  complete  and  perfect  answers ^ 
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APPENDIX. 


WeW'Yorh  policy  under  Governor  Daniel  D,  TompMns^ 
aftervmrds  Vice-Preside7itofthe  United  States^  and  Mar- 
tin Van  Buren^  late  President^  and  the  DemoGratie party 
of  the  State  in  I8I45  in  the  war  with  Or  eat  Britain, 

In  October,  1814,  an  act  of  the  Legislature  of  JSTew-Tork 
was  passed,  entitled  "  An  act  to  authorize  the  raising  of  two 
regiments  of  men  of  color."  (See  Sess,  Laws  N.  Y.  1814, 
pp.  22,  23.) 

This  act  authorized  the  raising  of  two  full  regiments  of 
free  negroes  and  emancipated  slaves,  to  form  a  part  of  the 
martial  power  of  the  State,  and  with  authority  to  the  Gov- 
ernor to  place  them  in  the  service  of  the  United  States.  By 
reference  to  the  act,  it  will  be  seen  that  the  State  of  New- 
York,  as  well  as  General  Jackson,  acted  on  the  revolutionary 
policy  of  using  free  negroes  and  emancipated  slaves  to  con- 
quer the  enemies  of  our  Eepublic  and  of  our  free  institutions. 


Civil  Code — Crimes  affecting  the  Life  of  our  Republic — Their 
Punishment, 


TEEASOIT. 


Treason,  by  our  Constitution  and  law,  consists  in  levying 
war  against  the  United  States  ;  by  an  assemblage  of  persons 
for  a  treasonable  object,  such  as  a  dissolution  of  the  Union 
by  force  or  menace;  or  to  compel  forcibly  a  change  of  ad- 
ministration ;  or  to  coerce  the  repeal  of  an  act  of  Congress 
by  compulsion  ;  or  to  compel  officers  to  resign,  and  thus  de- 
feat an  act  of  Congress  in  its  execution,  in  any  State,  county 
or  place,  such  as  a  conspiracy  by  force  or  menace  to  destroy 
the  Union,  or  to  overturn  any  duly  elected  President  and  his 
administration.  {Card,  Lnst,  323,  324,  325,  326  and  author- 
ities there  cited ;  Const,  U,  8.  art.  3,  §  3.) 
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All  persons  having  knowledge  of  any  such  treasonable 
objects,  who  shall,  in  any  way  or  in  any  degree,  whether  re- 
mote or  near  the  place  of  assemblincr,  aid  in  promoting  such 
treasonable  designs,  are  traitors,  {Ih)  So  are  all  who  ad- 
here to  the  enemies  of  the  Kepublic,  or  give  them  aid  and 
comfort.  {Ih.)  1  U.  S.  St.  Z.  112,  118,  119.— The  punish- 
ment of  treason  is  death. 

MISPEISION   OF  TBEASON. 

Any  person  having  knowledge  of  any  treasonable  project 
is  bound  to  disclose  it  to  the  President,  or  to  a  United  States 
judge,  or  to  a  Governor  of  a  State  or  a  State  judge,  or  he  is 
guilty  of  misprision  of  treason,  and  may  be  lined  one  thou- 
sand dollars  and  imprisoned  for  seven  years.  {Gard,  Inst. 
326  \1U.S,  St,  L,  112,  119.) 

OBSTEUOTIOK   OF   LAW. 

Particular  acts  of  resistance  to  an  act  of  Congress,  not 
having  for  their  object  the  defeat  of  the  general  execution 
of  the  law,  in  some  given  place,  is  not  treason.  {Oard.  Inst. 
332.) 

OONSPIRAOT   AGAINST  THE   UNITED  STATES. 

Conspiracy  to  commit  treason,  or  to  aid  in  it,  by  word, 
deed,  printing  or  writing;  by  a  governor's  message;  by  a 
speech  in  Congress,  in  a  legislature,  or  through  the  medium 
of  a  newspaper  or  other  publication  ;  or  by  any  other  mode, 
whether  by  private  persons  or  officials,  is  now  a  misdemeanor, 
by  act  of  Congress,  passed  on  the  31st  day  of  July,  186L 
{U.S.  St.  Ls  for  1861,  p.  284.)  The  original  act  was  drawn 
by  the  author,  and  it  was  meant  to  reach,  and  does  reach, 
all  and  every  act,  word,  deed,  printing,  writing  or  speaking, 
done,  spoken  or  uttered,  to  promote  the  forcible  severance  of 
the  Union,  in  any  contingency,  or  defeat  it,  or  impede  any 
power  or  authority  of  the  United  States  government.  The 
punishment  is  a  fine  not  exceeding  five  thousand  dollars,  and 
imprisonment  not  exceeding  six  years,  both  or  either.  This 
is  a  humane  law,  and  is  intended  to  prevent  the  commission 
of  treason  by  punishing,  as  a  misdemeanor,  the  incipient 
conspiracy  to  commit  treason,  and  thus  render  capital  pun- 
ishment unnecessary. 
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The  Rights  ol  the  Citizen. 


HON.  D,  W,  VOORHEES, 

ON  THE  INDEMNITY  BILL, 


DELIVEEED   IN   THE 


House  of  EepresentatiYeSj  on  the  18tt  February,  1863. 


Sir,  the  biU  now  before  the  House  has  no  par- 
allel in  the  history  of  IMs  or  any  other  free  peo- 
ple. It  is  entitled  "An  act  to  indemnify  the 
President  and  oi^er  persons  for  suspending  the 
privilege  of  the  writ  of  habeas  corpus,  and  acts 
done  in  pursuance  thereof."  But  it  embraces 
even  more  than  its  startling  title  would  indi- 
cate. It  gives  to  the  Executive  and  all  his  su- 
bordinates not  merely  security  for  crimes  c®m- 
mrtted  against  the  citizen  in  times  past,  but 
confers  a  license  to  continue  in  the  future  the 
same  unlimited  exercise  of  arbitrary  power 
which  has  brought  disgrace  and  danger  to  the 
country.  I  propose,  to  the  best  of  my  ability 
this  day,  to  show  that  neither  iudemnity  for  the 
past  nor  impunity  for  the  future  can  be  be- 
stowed on  those  who  have  violated,  and  who 
propose  further  to  violate,  the  great  and  fun- 
damental principles  of  constitutional  liberty. 

Sir,  the  proper  division  and  lawful  exercise  of 
the  powers  of  a  Government  constitute  a  ques- 
tion of  supreme  and  paramount  importance.  It 
stands  pre-eminent  over  all  others.  No  people 
iu  the  histcHry  of  the  world  ever  long  maiatain- 
ed  security  from  the  foot  of  the  oppressor  who 
lost  sight  of  this  fundamental  truth.  The  sen- 
tinel who  stands  guard  over  the  citadel  of  pop- 
ular liberty  can  only  protect  and  defend  his  sa- 
cred trust  by  keeping  his  vigilant  eye  steadily 
fixed  on  the  movements  of  power.  Every  at- 
tempt to  divert  his  atteiition  by  proclaiming 
other  and  more  important  objects,  or  by  lulling 


him  to  sleep  at  his  post,  comes  from  an  enemy 
to  fre0  government.  Eyery  attempt  to  convince 
the  public  mind  that  there  may  be  higher  du- 
ties for  the  citizen  to  perform  than  to  preserve 
inviolate  the  iuahenable  rights  of  person,  pro- 
perty and  the  pursuit  of  happiness,  is  an  assault 
upon  the  existence  of  this  Eepublic  and  a  sacri- 
lege against  God. 

To  measure  out  the  metes  and  bounds  of 
power,  and  establish  tJiem  by  constitutional 
landmarks  sufficiently  plain  and  strong  to  resist 
the  encroachments  of  executive  authority,  has 
been  the  lofty  purpose  of  every  friend  of  firee- 
dom  who  has  left  his  name  to  illuminate  iih© 
annals  of  humafi  conduct.  Such  names  belong 
to  the  people,  and  are  household  deities  around 
the  humble  hearthstones  of  those  who  eat  their 
bread  in  the  sweat  of  their  faces,  and  find  safe- 
ty alone  in  the  well-defined  limits  of  the  laws 
under  which  they  live.  The  surveyor  with  his 
diain  can  run  the  lines  and  plant  the  corner- 
stones along  the  borders  of  Mngdoms,  empires, 
states  and  territories,  but  statesmen  and  philo- 
sophers have  taxed  all  the  hours  since  the  dawn 
of  civiliziation  with  the  efforts  of  incessant  iu- 
dustry  in  oiroumsoribing  and  restraining  the 
lawless  and  impatient  spirit  of  power.  V^st 
armies  have  been  marshaled  and  great  battles 
fought ;  the  earth  has  been  tu^ed  from  its  pri- 
meval peace  and  purity  into  one  mighty;  sep>ul- 
cher,  and  the  sky  has  been  r6nt  with  the  voice 
of  mourmng  in  order  to  appeaisfe  the  lust  of 


conquest  and  to  extend  the  physical  boundaries 
of  a  country  to  a  mountain,  a  river,  or  an  invi- 
sible, air-drawn  line  which  is  disputed  by  armed 
force  ;  but  one  drop  of  blood  from  the  veins  of 
John  Hampden  or  Joseph  "Warren  ;  one  handful 
of  dust  from  the  graves  of  Saratoga  or  0am- 
d'en  ;  one  expiring  sigh  from  the  lips  of  Bozaris 
or  Winkelreid  ;  one  relic  from  the  plains  of  old 
Platea  or  Marathon,  is  more  valuable  and  more 
glorious  in  the  cause  of  human  progress,  and 
more  acceptable  in  the  presence  of  infinite  jus- 
tice and  et^ernal  ri^ht  than  all  the  wars  of  inva- 
sion and  subjugation  with  which  the  world  has 
resounded  from  Issus  to  Austerlitz.  I  bow  be- 
fore the  shrine  which  liberty  has  erected  to  the 
names  of  Washington  and  of  Algernon  Sidney, 
of  the  elder  Brutus  and  of  Thomas  Jeiferson.  I 
invoke  their  memories  and  the  guidance  of  their 
spirits  while  I  denounce  a  measure  which  sur- 
renders Back  to  the  hands  of  power  all  those 
grand  achievements  in  the  cause  of  human 
freedom  which  have  rendered  their  names  im- 
mortal. 

pf>  Sir,  we  live  in  the  midst  of  storm  and  revolu- 
tion. A  memorable  epoch  in  history  is  transpi- 
ring in  our  view.  The  air  is  dark  with  the  ele- 
ments of  strife  and  of  change.  The  convulsions 
which  have  signalized  the  past  are  being  repro- 
duced in  the  present.  The  murderous  roar  of 
cannon,  the  sanguinary  crash  of  war,  and  the 
pallid,  appealing  faces  of  the  dead  mark  our 
timo  and  6ur  country  as  they  have  marked  all 
climes  and  ages  heretofore.  History  is  being 
rewritten  ;  aT.d  what  man  has  done  man  is  do- 
ing again.  I  see  nothing  new  in  the  calamities 
which  now  assail  the  destiny  to  which  we  aspire. 
We  are  treading  over  again  the  footsteps  of  ge- 
nerations which  have  passed  away.  Mutation 
and  change  is  the  order  of  the  world.  Stability 
and  permanence  in  the  works  of  human  hands 
is  the  Utopian  dream  of  abstract  speculation. — 
The  different  forms  which  governments  have 
assumed  to  redeem  society  from  chaos  consti- 
tute no  exce|)tion  to  this  remark.  On  the  con- 
trary, all  history  stands  as  an  awful  witness 
to  the  fact  that  no  government  has  ever  yet 
been  established  which  has  been  exempt  from 
the  fierce  blasts  of  human  passion  and  human 
ambition. 

But  instability  and  "tempestuous  struggles  do 
not  necessarily  roll  backward,  or  even  check  the 
wheels  of  progress.  Great  principles  are  im- 
mortal. They  cannot  die.  Tiie  forms  in  which 
they  are  encased  may  perish  and  decay  to  dust; 
but,  like  the  liberated  soul,  Truth  puts  on  new 
glories  in  every  phase  of  her  existence.  Our 
course  is  onward,  like  the  mighty  river,  to  the 
ocean  of  destiny.  I  believe  in  the  steady  ad- 
vancement and  ultimate  civiUzation  of  the  world 
by  the  benignant  power  of  a  higher  and  purer 
gospel  than  that  of  hate  or  of  force.  The  tri- 
nity which  presides  over  my  belief  is  ,  composed 
of  those  handmaidens  of  G-od— liberty,  charity 
and  justice.  With  faith  in  these,  the  American 
people,  though  assailed  by  those  painful  con- 
vulsions which  no  nation  ever  escaped,  though 
desolated  and  heavy  in  heart,  and  weeping  over 
departed  glories  aiid  joys,  niay  yet  look  off 
across  the  dark  arid  angry  face  of  the  waters, 
and  in  the  distance  behold  the  star  of  peace  and 
liohor,  and  around  it  clustering  the  heavenly 
constellation  of  individual  and  national  happi- 
ness. But  if  this  people  refuse,  from  this  time 
forward,  to  be  led  by  these  principles,  an  abyss 
of  horror  awaits  our  speedy  entrance,  as  terri- 
ble to  the  upright  soul  of  a  free-born  American 
citizen  as  the  naming  depths  where  the  lost  an- 
gels writhe  in  agony.  The  world,  it  is  true, will 
not  stand  still ;  some  other  people  more  wor- 


thy the  high  trust  will  take  up  the  cause  of 
constitutional  government  ;  but  we  wiU  be 
dropped  in  gloom  and  utter  despair  by  the  way- 
side. 

Sir,  times  like  the  [present' are  always  full  of 
danger  to  the  rights  of  the  people.  In  an 
hour  like  this,  if  we  expect  to  retain  the  institu- 
tions of  liberty,  an  increased  degree  of  vigi- 
lance is  required.  For  when  the  elements  of 
Solitioal  organization  are  in  commotion,  and 
isorder  pervades  the  whole  face  of  affairs,  bad 
men  in  authority  unbridle  the  spirit  of  tyranny 
in  their  breasts  and  leap  over  the  walls  of  con- 
stitutional restraint.  Such  periods  in  history 
have  been  the  rich  harvests  of  despotism.— 
When  the  thunder  rolls  along  the  sky  and  mid- 
night gloom  increases  the  terrors  of  the  storm, 
the  savage  beasts  of  the  desert  go  forth  and  ra- 
ven for  their  prey.  The  rulers  of  the  nation  do 
the  same.  Benjamin  was  a  ravening  wolf,  and 
stands  as  the  emblem  of  unlawful  and  sangui- 
nary power.  Seditions  and  civil  wars  are  the 
unhaj)py  occasions  for  the  exercise  of  this  bale- 
ful propensity  which  high  official  station  so  ge- 
nerally, begets  in  the  heart  of  man.  And,  Mr. 
Speaker,  the  mournful  evidences  are  thick  and 
fearful  on  every  hand,  whichever  way  we  turn, 
that  the  pubHc  confusion  which  now  reigns  in 
our  own  once  peaceful  land,  has  brought  with  it 
to  us  this  pernicious  evil  in  its  most  frightful 
and  aggravated  forms.  Disaster  has  followed 
disaster  in  terrible  and  startling  rapidity  to  a 
people  who  two  short  years  ago  had  never  tast- 
ed the  cup  of  humiliation  or  sorrow.  Our  ter- 
ritorial grandeur  has  been  torn  and  disputed  by 
the  s  v7ord,  homes  have  been  desolated  and  filled 
with  the  bitterness  of  death,  debt  and  taxation 
tow^er  up  hke  a  gloomy  specter  in  our  midst, 
and  cast  an  appalling- shadow  over  the  hopes 
of  the  present  and  of  future  generations  of  la- 
bor for  more  than  a  hundred  years  to  come  ; 
but  such  scenes  have  not  softened  the  heart  of 
executive  authorit}^,  tempered  the  insatiable 
lust  of  personal  domination,  or  stayed  the  hand 
of  official  trespass  and  opi)ression  any  more 
in  the  administration  of  the  American  Eepub- 
]ic  than'  they  have  in  the  administration  of  the 
Grovernments  of  former  ages.  The  usurper 
seizes  the  moment  when  the  Constitution- of  his 
country  is  weakened  by  some  deadly  peril  to 
assist  in  breaking  it  down.  He  watches  the  op- 
portunity when  the  laws  are  unsettled  to 
trample  them  under  his  feet,  and  substitute 
his  own  imperious"  and  unhallowed  will  in 
the  place  of  their  well-defined  and  peaceful  ope- 
rations.        , 

Mr.  Speaker,  on  the  24th  day  of  last  Septem- 
ber the  President  of  the  United  States,  in  a  few 
brief  lines  published  in  the  newspapers  and. 
styled  a  proclamation,  declared  that  the  people 
of  this  country  were  under  martial  law,and  that 
all  civil  rights  and  remedies  touching  tneir  per- 
sonal liberties  were  suspended.  The  blow  was 
sudden,  quick  and  radical.  -  It  was  a  piece  of 
the  inevitable  logic  of  executive  encroachment. 
Tyranny  has  its  rules  of  action  as  w^ell  as  other 
systems  of  wrong.  Chicanery,  fraud  and  sub- 
tle, obscure  false  dealing,  characterize  its  at- 
tempts when  it  does  not  feel  secure  in  more 
daring  efibrts.  But  this  act  of  the  President 
and  his  Cabinet  is  the  unblushing  assumption 
of  power  which  has,  ceased  to  respect  or  fear 
the  Constitution  or  laws  which  the  people  have 
made,  and  which  these  servants  of  the  people 
have  sworn  to  support.  It  throws  aside  all  dis- 
guise, tears  off  its  vail,  and  displays  the  horri- 
ble features  of  despotism  to  American  citizens. 
Will  any  member  of  this  H^ouse  dispute  the  cor- 
rectness of  the  terms  which  I  employ  ?    Let  us 


divest  ourselYes  of  all  passion  and  resentment. 
Let  us  take  a  calm  view  of  facts  and  principles, 
as  history  will  do,  and,  by  the  steady  light  of 
truth  and  reason,  let  us  examine  and  discoYer, 
if  we  can,  what  the  Administration  now  in  ;^ow- 
er  has  done  in  behalf  of  the  Constitution  of  the 
fathers,  and  in  behalf  of  the  cause  for  which 
this  Republic  was  founded.  ■ 

Th©  object  for  which  our  ancestors  revolted 
from  the  British  empii'o,  and  enacted  that  sub- 
lime tragedy  of  history,  the  American  Revolu- 
tion, was  to  secure  to  the  citizen  more  liberty 
and  personal  security  than  he  possessed  under 
the  jurisdiction  of  the  British  crown.  Their 
complaints  were  not  against  the  Constitution  of 
England,  but  against  a  weak  King  and  a  wicked 
ministry,  who  violated  it  in  order  to  oppress 
the  subject.  They  studied  the  dangerous  na- 
ture of  a  lawless  executive  during  seven  years 
of  grief,  of  bitterness,  and  of  blood.  When  day 
dawned  on  their  independence  the  great  secret 
of  free  government  was  no  longer  a  secret  to 
them.  They  had  learned  it,  and  learned  it  for- 
ever in  the  high  and  holy  insph-ation  of  battles 
foiTght  for  the  inherent  right  to  govern  them- 
selves. ■  Their  wisdom  then  succeeded  their 
swords,  and  the  American  Constitution  became 
the  offspring  of  the  American  Revolution,  and 
inherited  aU  its  ideas.  In  immediate  view  of 
the  unparalleled  struggle  which  had  just  closed, 
and  of  the  causes  which  produced  it,  thq-  Con- 
stitution of  the  United  States  came  forth  from 
the  hands  of  its  framers,  the  great  missionary 
of  freedom  to  the  citizens  of  this  chosen  land 
'first,  and  afterwards  to  the  whole  earth.  This 
is  the  spkit  with  which  it  was  born,  and  such 
the  purpose  for  which  it  was  set  apart.  It  is 
an  old  maxim  of  law  that  every  instrument  shall 
be  construed  and  interpreted  according  to  the 
intention  of  those  who  made  it.  This  maxim 
was  followed  until  these  modern  days  have  en- 
gendered not  merely  a  spirit  of  false  construc- 
tion but  of  open  and  audacious  usm^patidn,  such 
as  never  haunted  the  disordered  brain  of  George 
III,  even  in  his  hours  of  madness.  I  am  E.ot 
about  here  to  eiiter  into  an  elaborate  discussion 
of  the  various  primary  functions  of  the  Consti- 
tution. It  is  the  text-book  of  the  people's  hap- 
piness and  security,  and  they  know  it  by  heart ; 
but  in  order  that  the  dangers  which  now  assail 
it  here  in  the  house  of  its  pretended  friends  may 
be  more  plainly  seen,  I  may  be  allowed  to  dv/ell 
a  moment  on  some  of  its  simplest  but  most  im- 
portant features. 

By  the  letter  and  by  the  spirit  of  the  Consti- 
tution this  is  peculiarly  and  emphatically  a  pop- 
ular Government.  The  people  make  every  part 
of  it,  uphold  the  entire  fabric,  and  control  its 
whole  economy.  It  is  true  that  the  Constitu- 
tion makes  three  departments  in  ^which  the 
powers  of  the  Government  are  placed,  but  the 
voice  of  the  people  is  supreme  over  them  all. 
The  Executive  can  make  no  law,  annul,  no  law, 
change  no  law;  He  is  not  responsible  for  the 
laws  as  he  finds  them.  They  are  made  by  the 
people  in  their  legislative  capacity,  and  he  is 
simply  their  servant  to  execute  their  wiU  thus 
expressed.  The  department  of  the  judiciary 
was  created  to  interpret  and  pronounce  the 
meaning  of  law ;  and  if  the  law  as  thus  declared 
by  the  courts  is  not  m  accordance  with  the  popu- 
lar wishes,  it  is  to  be  corrected  by  new  legisla- 
tion. But  one  department  cannot invadeor  co- 
erce the  other  when  each  confines  itself  to  its 
constitutional  boundaries.  These  rules  are  very 
old  and  very  familiar ;  but  they  assume  a  new 
and  wonderful  significance  in  the  hght  of  pre- 
sent events.  They  are  like  the  face  of  an  old 
friend  beheld  unexpectedly  under  terrible  and 


startling  circumstances,  I  do  not  aUude  to 
them  at  this  time  because  I  suppose  they  are 
new  to  the  humblest  mind  in  the  land.  I  allude 
to  them,  however,  sir,  for  the  purpose  of  assert- 
ing, as  I  do  here  now  in  my  place  as  a  Repre- 
sentative of  the  people,  that  the  present  Execu- 
tive of  this  Government  has  usurped  the  powers 
of  the  judicial  and  the  legislative  departments 
of  the  Constitution  to  an  extent  which  is  totally 
subversive  of  repubhcan  institutions,  and  not  to 
be  borne  by  a  free  people.  I  make  the  charge, 
and  will  submit  the  proof  to  my  candid  country^ 
men. 

It  will  not  be  denied  on  this  floor  or  elsewhere 
that  the  suspension  of  the  writ  of  habeas  corpus 
by  proclamation,  to  which  I  have  alluded,  closed 
the  civil  courts  of  this  country,  from  one  ocean 
to  the  other,  against  the  trial  of  any  one  arrest- 
ed by  the  order  of  the  President  or  his  subordi- 
nates. It  gave  access  to  the  vaults  of  the  pris- 
on, but  not  to  the  bar  of  justice.  It  is  a  part  of 
the  nature  of  frail  man  to  sin  against  laws,  both 
human  and  divine,  but  God  himself  secures  him 
a  trial  before  punishment,  and  tyrants  alone  re-  , 
pudiate  .the  justice  of s  the  Almight3^  To  deny 
to  an  accused  person  the  right  to  be  heard  in 
his  defense  is  pre-eminently  the  attribute  of  the 
worst  ages  of  brutal  despotism.  Condemnation 
without  trial,  and  punishment  without  limita- 
tion, is  the  exact  definition  to  my  mind  of  the 
most  atrocious  tyranny  that  ever  feasted  on  the 
groans  of  the  captive,  or  banqueted  on  the  tears 
of  the  widow  and  the  fatherless.  And  yet  on 
this  spectacle  of  horror  and  of  shame  American 
citizens  have  been  gazing  for  more  than  a  year  I 
The  great  bulwark  which  generations  in  bloody 
toil  have  erected  against  the  wicked  exercise  of 
unlawful  power  has  been  torn  away  with  a  par- 
ricidal hand.  Every  citizen  in  this  Repubhc, 
the  farmer  at  his  plow,  the  mechanic  in  his 
shop,  the  merchant  at  his  counter,  every  calling 
and  profession  in  life,  from  the  proud  man  in 
his  mansion  to  the  good  man  in  his  cabin,  aU 
stand  this  day  naked  and  exposed,  utterly  and 
entirely  at  the  mercy  of  one  man,  and  of  the 
fawning  minions  v/ho  crouch  before  hun  for  pay. 
I  state  a  fact  in  the  hearing  of  the  coujitry,  and 
wherever  my  feeble  words  may  penetrate,  wit- 
nesses will  rise  up  and  solemnly  attest  its 
truth. 

It  would  be  the  natural  supposition  of  every 
intelligent  mind,  that  an  argument  to  prove  that 
there  is  a  warrant  in  the  Constitution  for  this 
state  of  affairs  would  be  an  insult  to  the  genius 
of  the  Revolution  in  which  our  hberties  were 
won,  an  outrage  on  the  memory  of  the  great 
dead  of  that  period,  and  a  mockery  to  the  com- 
mon sense  of  the  world.  But  the  epitit  of  ab^ 
ject  servility,  which  always  invites  the  arrogant 
assumptions  of  power  and  precedes  the  down- 
fall of  liberty,  is  performing  its  loathsome  office 
on  every  hand.  We  hear  on  every  side  the  old 
cry  of  the  courtier  and  the  pdirasite.  At  every 
new  aggression,  at  every  additional  outrage, 
new  advocates  rise  up  to  defend  that  source  of. 
patronage,  wealth,  and  fame— the  department 
of  the  Executive.  Technical  and  obscm-e  rules, 
cumiingly  devised  special  pleas,  and  skillful  and 
deceptive  sophistry,  aU  combine  in  the  h*ands  of 
ithe  supporters  of  this  Administration  to  tear 
away  from  the  people'  the  protection  of  the  laws 
of  their  own  making.  Such  assistance  has  al- 
wsbjs  waited  on  the  most  malignant  efforts  of 
tyranny.  Nero  had  his  poet  laureate,  and  Sene- 
ca wrote  his  defense  for  the  murder  of  his  mo- 
ther. The  present  dark  hour  affords  ample  evi- 
dence that  human  nature  is  the  same  that  it 
was  two  thousand  years  ago. 
.Amid  the  opening  scenes  of  this  disastrous . 


;nd  deplorable  war,  the .  President  suspended 
the  operations  of  the.  writ  of  habeas  corpus  in 
certainunsettled. and  afflicted  cities  and  por- 
tions of  the  country.  This  was,  in  my  judg- 
ment, without  authority  of  the  Constitution; 
but  the  people  bore  with  heroic  patience  thejr 
own  wrongs  rather  than  add  to  the  disorder  and 
calamities  of  the  nation.  But  this  partial  as- 
sault on  the  principles  of  free  government  is 
rendered  insignificant  in  view  of  the  daring  and 
gigantic  stride  taken  in .  September,  and  which 
the  blandishing  tongue  of  flattery  and  adulation 
commend  and  sustain  in  the  American  Con- 
gress, and  in  the  face  of  the  American  people. 
With  this  last  act  in  the  mournful  tragedy  of 
national  honor,  and,  I  fear,  national  existence, 
I  shall  more  especially  deal  at  this  time. 

Sir,  I  might  content  myself  as  to  the  power 
of  the  President  to  suspend  the  writ  of  habeas 
corpus  by  resting  upon  judidal  precedent.  I 
m!ight  declare  to  this  House  and  to  the  coun- 
try, in  the  language  of  that  eminent  jurist,  late 
justice  of  the  Supreme  Court  of  the  United 
States,  Benjamin  Band  Curtis,  of  Massachu- 
setts, that  "  the' only  judicial  decisions  which 
have  been  made  upon  this  question  have  been 
adverse  to  the  power  of  the  President."  I 
might  array  negative  upon  negative,  and  cite 
in  support  of  my  position  the  great  names  of 
judicial  history,  before  whose  glory  in  the  high- 
er walks  of  useful  fame  among  men  the  most 
exalted  names  of  to-day  would  be  as  the  feeble 
spark  of  the  glow-worm  in  vain  competition 
With  the  blazing  sun  at  its  meridian.  I  might 
show  from  the  recorded  transactions  of  the  past 
that  the  nineteenth  century  and  the  land  of 
much  vaunted  freedom  have  produced  a  Presi- 
dent and  a  Cabinet  who,  in  a  species  of  dehri- 
um,  have  defied,  spurned,  and  sought  to  crush 
and  humiliate  the  legal  decisions  of  centuries 
made  in  behalf  of  personal  security  and  per- 
sonal independence ;  decisions  which  salute  the 
eye  of  the  wayfarer  and  the  down-trodden  of 
every  age  and  of  every  clime  like  light-houses 
on  the  stormy  beach,  beckoning  the  mariner*  in 
the  midst  of  darkness  and  despair  to  the  shel- 
ter of  a  peaceful  harbor.  I  might  do  all  this, 
and  it  would  seem  that  it  would  be  ample 
enough  ;  but  it  would  be  no  more  than  has  al- 
ready been  done  with  far  more  ability  than  be- 
longs to  my  humble  powers.  All  the  world 
knows  these  things.  Even  the  Representatives 
who  misrepresent  the  people  on  the  other  side 
of  this  Chamber  know  all  this,  and  shrink  and 
tremble  before  the  appMcation  which  future 
history  will  make  of  past  history.  I  wish,  how- 
ever, to  dwell  for  a  few  moments  amidst  the 
historical  associations  of  this  immortal  writ  of 
human  freedom  and  human  progress.  I  msh 
to  scan  its  purposes  and  discover'  its  spirit.  .  I 
wish  to  inquire  what  causes  produced  it.  i 
wish  to  see  why  it  was  ever  thought  of  in  con- 
nection with  civil  government.  What  did  it 
propose  to  accomphsh  ?  What  did  it  oppose, 
and  what  did  it  favor?  Who  have  been  for  it, 
and  who  have  been  against  it  ?  The  answers 
to  these  questions,  drawn  from  history,  will,  ac- 
cording to  my  mode  of  reasoning,  throw  im- 
mense light  on  the  question  of  the  power  of 
any  executive  officer  to  suspend  its  operations 
and  deprive  the  people  of  its  benefits. 

Sir,  the  history  of  the  progress  of  liberty, 
next  to  the  history  of  the  Christian  religion,  is 
the  most  subhme  and  instructive  lesson  taught 
in  the  annals  of  the  world.  Its  fortunes,  in- 
deed, have  been  various,  but  no  season  of  ad- 
versity has  ever  sufficed  to  quench  the  vestal 
fires  which  burn  on  its  altars.  And  in  all  the 
terrible  struggles  with  which  it  jarred  the  na- 


tions and  liberated  the  people,  its  sole  antago- 
nist has  been  the  principle  that  to  one  man  be- 
longs the  right  to  govern  the  many.  Kings, 
and  the  courtiers  of  kings,  who  talk  of  a  divine 
right  to  the  possession  and  exercise  of  powel*,. 
have  been  the  enemies  which  liberty  has  had  to. 
encounter.  Every  contest  it  ever  waged  has 
been  to  put  restraint  and  control  on  the  will,  the 
pretensions,  the  authority  of  one  man.  Every 
battle  fought  beneath  its  banners,  in  all  the 
four  quarters  of  the  earth,  has  been  fought  to 
resist  and  repel  the  arrogant  and  umawful 
claims  of  power  made  by  one  man.  Every  law 
which  was  ever  enacted  in  its  interest,  from  the 
laws  of  God  on  Mount  Sinai  to  the  present  hour, 
has  been  enacted  to  protect  the  masses  from 
the  ravaging  and  oppressive  hand  of  one  man. 
This  has  forever  been  the  issue,  and  it  is  the 
issue  now. 

When  the  lights  of  liberty  faded  away  in  the 
sky  of  southern  Europe,  and  Grecian  and  Ro- 
man glory  went  down  in  the  gloom  and  night  of 
despotism,  ages  of  darkness  followed,  over 
whose  paralyzed  faculties  the  spirit  of  absolu- 
tism held  undisputed  supremacy.  But  liberty 
had  made  one  grand  epoch.  It  had  built  a 
monument  of  law,  hterature,  science,  and  art, 
which  still  stands,  towering  up  ia  the  back 
ground  of  history  hke  some  awful  pyramid 
against  the  distant  sky.  The  statesman,  the 
philosopher,  the  poet,  the  artist,  and  the  histor- 
ian, all  bend  reverently  before  the  grand 
achievements  of  that  age  of  liberty.  Then 
came,  however,  that  mysterious  tomb  of  a 
thousand  years,  in  which  the  principles  of  free 
government  slept.  But  it  was  not  the  sleep  of 
death.  Liberty  found  its  resurrection  at  the 
hands  of  that  great  race  from  whose  loins  the 
American  citizens  have  descended.  It  awoke 
with  returning  consciousness  on  the  soil  of  our 
.  ancestors,  at  the  touch  of  Edward  the  Confessor 
and  Alfred  the  Law-maker.  But  it  awoke  simply 
to  renew  the  struggles  of  the  past  with  its  an- 
cient foe.  One  man  in  the  robes  of  office,  lov- 
ing power  with  a  selfish  love,  tod  exercising  it 
in  disregard  of  law,  met  the  genius  of  liberal 
institutions  at  every  step  on  this  side  of  the 
dark  ages,  as  well  as  in  the  days  of  Tiberius 
and  Philip  of  Macedon.  The  struggle  has  never 
ceased.  The  people  grasped  at  power  ;  for  to 
them  the  possession  of  power  is  freedom. 
Crowned  heads  claimed  it  as  their  right  ;  for  to 
them  it  was  the  gratification  of  a  passion  more 
consumiQg  than  all  others  that  ever  corroded 
the  human  he  art —the  avarice  of  dominion — the 
lust  for  personal  supremacy.  The  safety  of  the 
people  lay  in  written  laws  judicially  interpreted, 
and" this  they  soon  learned.  *  Kings- sought  to 
govern  by  proclamations  which  suspended  or 
disregarded  law.  Hence  arose  those  glorious 
efforts  to  fik  the  boundaries  between  the  ruler 
and  the  citizen— to  put  restraint  on  the  one, 
and  give  security  to  the  other,  which  constitute 
the  chief  glory  of  England  and  the  just  pride  of 
Englishmen.  Why  did  the  British  Barons  meet 
at  Runnymede  ?  Why  is  the  name  of  that  spot 
immortal  ?  What  caiiiaes  produced  that  won- 
derful assemblage  in  the  month  of  June,  and  in 
the  year  1215  ?  Why  is  it  that  we  talk  to-day  of 
that  event  transpiring  more  than  six  hundred 
years  ago  with  the  familiarity  which  belongs  to 
an  event  of  yesterday  ?  Sir,  the  old  bontendiag 
principles  were  there  brought  face  to  face,  and 
a  great  landmark  was  erected  in  behalf  of  per- 
sonal liberty  and  against  the  abuse  of  power,  as 
high  as  the  heavens,  and  as  enduring  as  the 
earth.  The  people  confronted  King  John,  who 
had  been  arresting  citizens  vrithout  charge,  and 
punishing  them  without  trial,  and  made  him 


record  an  oath  l^efore  angels  and  men  that  he 
would  forevei:  abandon  the  practice  of  such 
outrages.  This  was  Magna  Gharta,  These 
were  the  causes  which  produced  it^  It  became 
a  perpetual  law,  and  every  English  monarch, 
from  John  to  Victoria,  has  sworn  in  express 
form  of  words  as  a  part  of  the  coronation '  oath 
to  support  it.  Listen,  sir,  to  its  old-fashioned 
and  homely,  but  most  glorious  text : 

*'No  freeman  shall  be  taken  , or  imprisoned,  or  dis- 
seized or  outlawed,  or  banished  or  anyways  destroyed, 
nor  vtill  we  pass  upon  him,  nor  will  we  send  him  unless 
by  the  lawful  judgment  of  his  peers,  or  by  the  law  of 
the  land. 

"  We  will  sell  to  no  man  ;  we  will  not  deny  to  any 
man  either  justice  or  right." 

This  was  the  voice  of  a  people  in  whose  minds 
a  clear  perception  of  legal  forms  had  not  dawn- 
ed ;  but  it  was  the  clear,  hi^h  voice  of  liberty, 
which  when  once  spoken  never  ceases  to  echo 
and  resound  from  age  to  age  until  the  angel 
shall  close  the  book  of  time.  I  love  to  Ksten  to 
its  pealing  strains.  No  music  this  side  of  the 
winged  cherubim  of  G-od  is  so  sweet  to  my  ear. 
I  contrast  it  with  the  harsh,  discordant  notes  of 
the  executive  usurpations  of  the  present  hour, 
and  the  abject  tones  of  those  ^who  feed  on  the 
smiles  of  executive  favor.  I  turn  away  from 
the  sad  omens  which  surround  us  to  renew  and 
strengthen  my  faith  in  the  ultimate  success  of 
free  institutions,  by  contemplating  the  scenes 
through  which  they  have  already  passed.  X 
turn  away  from  the  sight  of  expiring  liberty  in 
this  land  to  assure  myself  by  a^  contemplation 
of  other  days  that  it  cannot  altogether  die. 

Mr.  Speaker,  we  camiot  over-estimate  the 
value  ol  the  victory  obtained  by  the  popular 
will  over  the  doctrine  of  one  man  power  when 
the  Great  Chartar  was  extorted  from  England's 
perfidious  king.  Every  enlightened  lover  of 
human  freedom  has  borne  testimony  to  the  im- 
portance of  this  grand  achievement.  The  great 
Earl  of  Chatham,  in  pleading  the  cause  of  con- 
stitutional liberty  in  1770,  paid  tribute  to  it  as 
follows  : 

''  It  is  to  your  ancestors,  my  Lords,  it  is  to  the  Eng- 
lish barons  that  we  are  indebted  for  the  laws  and  con- 
stitutions we  possess.  Their  virtues  were-  rude  and  un- 
cultivated, but  they  were  great  and  sincere.  Their  un- 
derstandings were  as  polished  as  their  manners  ;  but 
they  had  hearts  to  distinguish  right  from  wrong  ;  they 
had  beads  to  distinguish  truth  from  falsehood  ;  they 
understood  the  rights  of  humanity,  and  they  had  Spirit 
to  maintain  them. 

"  My  Lords,  I  think  history  has  not  done  justice  to 
their  conduct  ;  when  they  obtained  from  their  sovereign 
that  great  acknowledgment  of  national  rights  contained 
in  Mo.gna  eh^j-ta,  they  did  not  confine  it  to  themselves 
alone,  but  delivered  it  as  a  common  blessing  to  the  whole 
peopi*-." 

Sir  James  Mackihtosh  dwells  upon  it  in  glow- 
ing periods.  Says  that  brilliant  historian  and 
statesman : 

''  Whoever,  in  any  future  age  or  yet  unborn  natiotn, 
may  admire  the  felicity  of  the  expedient  which  convert- 
ed the  power  of  taxation  into  the  shield  of  liberty  by 
which  discretionary  and  eecret  imprisonment  was  ren- 
dered impracticable,  and  portions  of  the  people  were 
trained  to  exercise  a  larger  share  of  judicial  power  th^n 
ever  was  allotted  to  them  in  any  other  civilized  Scate,  in 
such  a  manner  as  to  secure  instead  of  endangering  pub- 
lic tra^Dquility  ;  whoever  exults  at  the  spectacle  of  en- 
lightened and  independent  assemblies,  which,  under  the 
eye  of  a  well-informed  nation,  discuss  and  determine  the 
laws  and  policy  likely  to  make  communities  great  and 
happy  ;  whoever  is  capable  of  comprehending  all  thevef- 
fects  of  such  institutions,  with  all  their  possible  im- 
provements,  upon  the  mind  and  genius  of  a  people,  is 
sacredly  bound  U  speak  with  reverential  gratitude  of 
tiie  authors  of  the  Great  Charter.  To  have  produced  it, 
to  have  preserved  it,  to  have  matured  it,  constitute  the 


immortal  claim  of  England  upon  the  esteem  of  man- 
kind." 

Why,  Mr.  Speaker,  has  Magna  Uiarta  been 
thus  esteemed  by  the  wisest  minds  of  the  world 
to  be  worthy  of  such  lofty  encomiums  ?  Why 
does  it  tower  up  with  such  magnitude  over  all 
other  considerations  in  the  construction  of  free 
governments  ?  The  answer  is  very  simple, 
plain,  brief.  It  is  because,  in  the  language  of 
Hume^  the  historian — 

<' This,  fatuous  deed  either  granted  or  secured  very 
important  liberties  and  privileges  to  every  order  of  men 
ill  tae  kingdom — to  the  clergy, to  the  barons,  and  to  the 
people  " 

It  is  immortal  and  dear,  sir,  to  all  people,  and 
more  especially  to  the  American  people  at  this 
time,  because  in  the  discussion  of  its  principles 
HaUam  declares  : 

"  From  the  era,  therefore,  of  King  John's  charter  it 
must  have  been  a  clear  principle  of  our  Uonstitution 
that  no  man  can  be  detained  in  pr'son  without  trial." 

It  is  an  authority  in  point  to-day  against  the 
daily  practices  of  those  who  now  administer  the 
affairs  of  this  Eepublic,  because  Sir  James 
Mackintosh  has  pronounced  its  "  crowning  glo- 
ries," which  fin  the  world  with  grateful  admira- 
tion, to  be  "  those  essential  clauses  which  pro- 
tect the  personal  lib^ty  and  property  of  all 
freemen,  by  giving  security  from  arbitrary  im- 
prisonment and  arbitrary  spoliation." 

Such,  sir,  are  its  claims  upon  the  dearest  af- 
fections of  mankind.  It  was  born  in  the  hearts 
of  a  proud,  free  race,  and  its  mission  on  earth 
was  to  confront  and  resist  that  pernicious  dog- 
ma of  tyrants,  that  the  liberties  of  the  people 
can  in  any  event  be  left  to  the  control  of  any  so- 
litary individual,  whether  he  be  called  Czar, 
Emperor,  King,  or  President.  And  in  every 
contest  with  its  enemy  it  has  been  eventually 
victorious.  The  people  of  England  compelled 
their  sovereigns  to  solemnly  ratify  it  more  than 
thirty  times  in  the  space  of  four  hundred  years. 

But,  bearing  in  mind  the  causes  which  pro- 
duced Magna  Ohartu,  and  the  great  object  it 
was  designed  to  accomplish,  let  us  take  another 
step  in  the  history  of  me  progress  of  personal 
liberty  and  personal  security.  In  1627  com- 
menced that  wonderful  English  revolution  which 
fiUs  so  many  memorable  and  bloody  pages  of 
history.  It  commenced  over  the  old  question  of 
power.  The  king  arrested  Hampden,  Darnel, 
"and  other  citizens  for  refusing  to  pay  certain 
taxes,  and  threw  them  into  prison.  They  aj)- 
plied  to  the  court  of  King's  Bench  for  the  writ 
of  liaheas  corpus,  in  order  that  it  might  be 
known  whether  their  commitment  was  "  by  the 
law  of  the  land,"  and  upon  what  charge  it  was 
made. 

*'  The  writ  was  granted  ;  but  the  warden  of  the  fleet 
made  return  that  they  were det  line  ''.  by  a  warrant  from 
the  Privy  Counoil,  informing  him  of  no  psrticular  cause 
of  imprisonment,  but  that  they  were  committtel  by  the 
special  command  of  his  Majesty." 

We  have  had  many  such  returns  in  this  land 
of  freedom  during  the  past  year,  and  every 
mind  wiU  suggest  the  ready  parallel  by  a  sim- 
ple change  of  names.  But  in  th^  days  pf 
Charles  I.,  more  than  two  hundred  years  ago,* 
our  ancestors  did  not  aUow  the  subject  to  drop 
at  the  haughty  bidding  even  of  a  king.  They 
met  the  issue.  Bold  and  fierce  discussion  fol- 
lowed,; until  the  unwarranted  arrest  and  impris- 
onment of  five  Englishmen  ^ave  rise  to  the  fa- 
mous'Petition  OF  Right,  which  was  a  clear  and 
explicit  affirmation  of  Mie  principles  -  of  Magna 
Gharta,  B>nd.  an  application  of  them  to  existing 
grievances.  I  quote  that  portion  of  it  which  so 
forcibly  reminds  us  of  the  high  and  sacred 
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riglits  wMob.  liave  been"  stricken  down  by  the 
present  Administration  in  our  own  midst : 

"  III.  And  wherea'?  J  also,^  by  the  statute  called  '  the 
Great  Charter  of  the  '  iberties  f  f  England/  it  is  declared 
and  enacted  that  no  fre<^m<,n  may  he  taken  or  imprison- 
ed or  be  dif  seized  of  h--s  freehold  cr  liberties,  or  hi^ 
free  customs,  or  be  outlawed  or  exiled,  or  in  any  man- 
ner destroyed,  but  by  the  lawful  judgment  of  his  peers, 
or  by  the  law  of  the  land. 

"  IV.  And  in  the  eight  and  twentieth  year  of  the 
reign  of  King  l^dward  III,  it  was  declared  and  enacted  by 
authority  of  Parliament  that  iio  man,  of  what  estate  or 
condition  that  he  be,  should  be  put  out  of  his  lands  or 
tenements,  nor  taken,  nor  imprisoned ,  nor  disinherited, 
nor  put  to  deaf  h  without  being  brought  to  answer  by 
due  proees!-  of  law. 

"  V.  Nevertheless,  against  the  tenor  of  said  statutes, 
and  other  the  good  laws  and  statutes  of  yr  ur  lealm,  to 
that  end  provided,  divers  of  your  subjects  have  of  late 
been  im^irisoned  Without  any  cause  showed  ;  and  when, 
for  their  deliverance,  they  were  brought  before  your 
justices,  by  your  Majesty's  writs  of  habeas  corpus,  there 
to  undergo  and  receive  as  the  court  sh  uld  order,  and 
their  keepers  command*  d  to  certi'y  the  causes  of  their 
detainer,  no  c^use  was  certified,  but  i hat  they  were  de- 
tained by  y»  ur  Majesty's  special  command,  signified  by 
the  Lords  of  your  Privy  Council,  and  yet  wei'«  returned 
back  to  fceveral  prisons  without  being  charged  with  any- 
thing to  which  they  might  make  answer  according  to 
law"    ,, 

-  The  king  signed  new  guarantees  of  liberty  to 
meet  these  complaiats,  but^ia  an  unhappy  hour 
for  hun,  broke  his  royal  word  and  again  tres- 
passed upon  the  rights  of  the  people.  The 
struggle  again  commenced,  and  raged  untd 
Charles  I.  fell  beneath  the  ax  of  the  executioner ; 
and  that  mysterious  and  unexplained  enigma  of 
history,  Ghver  Cromwell,  triumphed  over  him  in 
the  name  of  popular  right  and  constitutional 
govermnent.  And  though  the  practical  fruits 
of  this  mighty  revolution  were  for  long  years 
turned  to  dust  and  ashes  upon  the  lips  of  Eng- 
land, yet  the  pubHc  mind  of  the  world  had 
learned  a  grand  and  overwhelming  lesson.  The 
Enghsh  people  taught  manldnd  of  every  age 
and  of  every  country  that  no  sanctity  of  x^rero- 
gative,  no  dignity  of  blood,  no  prescriptive  cus- 
toms, no  pageantry  of  royal  state,  no  bayonets 
surrounding  the  palace,  can  protect  one  man  in 
plundering  the  multitude  of  their  personal  Hb- 
erties.  It  is  a  lesson,  su%  which  the  humblest 
American  citizen  knows  by  heart  to-day  and 
treasui'es  up  as  an  everlasting  inheritance. 

But  there  was  another  great  period  in  history 
in  which  our  ancestors  developed  their  devotion 
to  the  progress  of  hberty,  to  the  piinciples  of 
Magna  Gharta.  In  1689  another  member* of  the 
house  of  Stuart,  forgetful  of  the  fate  of  his  fa- 
ther, possessed  himself  of  the  atrocious  instru- 
ments of  oppression,  and  attempted  to  subvert 
the  laws  and  the  hberties  of  his  kingdom.  But 
the  spirit  which  brought  Charles  I.  to  the  block 
exiled  James  11, and  changed  the  dynasty  forever 
from  the  house  of  Stuart.  And  the  same  causes, 
the  same  aggressions  against  the  personal 
rights  of  the  subject  which  produced  the  Petit 
TiON  OF  Eight  under  Charles  1,  produce^  the 
Bill  of  Eights  under  James  II.  It  was  the 
same  venerable  issue,  and  is  contained  in  the 
following  sections  :  • 

"  1.  That  the  pretended  power  of  suspending  lavrs  by 
regal  authority,  without  consent  of  Parliament,  is  ille- 
gal. ' 

"2.  That  the  pretended  power  of  dispensing  with 
laws,  or  the  execution  of  laws  by  regal  authority,  as  it 
hath  been  assumed  and  exercised  of  late, is  illegal." 

Mr.  Speaker,  we  have  here,  then,  the  three 
grand  acts  in  the  subMme  drama  of  Enghsh  li- 
berty ;  and  the  unit^  of  immortal  principle  which 
pervades  and  sustains  them  all  is  so  complete 
that  Lord  Chatham  consohdated  them  in  his 


mind,  and proolauned  thenLto  be  "the Bible  of 
English  constitution."  The  inspiration  was  con- 
fined, however,  to  no  nation  and  to  no  age.  Their 
application  to  civil  rights  was  as  universal  as 
mankind  itself.  They  speak  in  tones  of  hope,-  of 
dignity  and  manhood,  to  every  heart  worthy  to 
be  free  which  beats  beneath  the  sun..  They 
constitute  a.  frowning  and  defiant  bulwark, 
against  arbitrary  and  despotic  power ;  but  a  ra- 
diant and  smiling  angel  of  hberty,  peace,  fra- 
ternity, and  security  to  the  toiling  miUions 
whose  strong  arms  uphold  the  wealth,  com- 
merce, the  progress,  and  the  civilization  of  the 
world..  And  when  then  the  next  great  struggle 
in  behalf  of  constitutional  hberty  for  the  citizen 
against  the  unlawful  assumption  of  power  by 
one  man,  which  s,tartled.the  nations  in  1776,.  had 
closed  in  triumph  on  the  soil  of  Virginia— where, 
the  voice  of  Patrick  Henry  first  aroused  it-^the 
material  for  those  clauses  of  the  American  Con- 
stitution which  secure  the  personal  indepen- 
dence and  personal  rights  of  the  citizen,  was 
ready  and  ample,  a  rich,  inheritance  of  the  past, 
and  only  needed  to  be  reassured  in  the  form  of 
an  organic  law.  Our  Constitution  is  simply  one 
more  denial  recorded  in  history  of  the  power  to 
transcend  thewiitten  law  in  order  to  reach  and 
injure  the  citizen  in  the  enjoyment  of  life,  li- 
berty and  property.  It  is  simply  one  more  dec- 
laration, added  to  those  already  made,  that  the 
people  possessed  an  inherent  power  to  protect 
themselves  against  their  old  enemy — executive 
usurp ation*  It  was  a  solemn  protest,  in  the 
name  of  human  nature,  that  one  man  should 
have  the  hberties  of  this  people  within  his  con- 
trol no  more  forever.  It  was  the  promulgation 
of  Magna  Gharta,  and  the  continuation  of  the 
Petition  of  Bight,  the  .extension  of  the  Bill  of 
BigMs,  and  a  concentration,  of  them  all.  Here 
are  the  noble,  familiar  sections,  the  due  observ-^ 
ance  of  which  alone  renders  American  citizen- 
ship more  valuable  than  the,  condition  of  the 
slave.on  his  plantation : 

"  Aet.  IV.  The  righ';  of  the  people  to  be  secure  in 
their  persons,  hous-F,  papers  and  elfects,  against  un-, 
7  easonab'e  searches  and  teizuies,  shall  not  be  v'olated, 
ai^d  no  wa/ rants  shall  issue  but  upon  probable  cause, 
supported  by  oath  or  affirmation,  and  particularly  des- 
ccibingthe  place  to  be  seu.rchec* ,  and  the  persons  and 
things  to  be  f'»ized. 

''  Art  V.  N'o  p'  rson  shall  be  held  to  ansv/er  a  capital 
'r  othfcrwige  infamous  cr' me,  unless  en  a  presentiment 
or  nd'cty.  ent  of  .'i  grand  jury,  except  in  cases  arising 
in  the  land  or  naval  forces,  or  in  the  militia  when  in 
actual  fcervide  in  time  of  war  or  public  esnger  ;  nor 
\shall  any  person  be  subject,  for  the  same  offense,  to  be 
tsvice  put  in  jeopardy  u-f  life  or  limb  ;  nor  t-hallhe  be 
compeled,  in  any  criminal  case,  to  be  a  witness  against 
h:m::elf,  nor  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law  ;  nor  shall  private  property 
be  taken  for  public  use  without  jusfc  compensation.    • 

Akt.  VI.  In  all  oiMminal  prosecutions  the  accused, 
shall  enjoy  the  right  to  a  speedy  and  public  trial,  by  an 
impartial  jury  of  the  State  and  district  wheeinthe 
crime  shall  have  beea  committed,  which  district  shall 
have  been  previoufely  ascertained  by  law,  and  to  be  in- 
formed of  the  nature  and  cause  of  the  accusal  ion  ;  to 
be  confronted  Avith  the  witnesses  against  him  ;  to  have 
compulsory  proce^s  for  t>btaining  witnesses  in  his  favor, 
and  to  have  the  assistance  of  eountel  fjr  his  de- 
fence." ), 

I  have  thus,  sir,  given  a  brief  and  summary 
view  of  the  results  which  have  attended  a  con- 
test between  free  prmcipies  and  the  abuse  of 
power  for  more  than  six  hundred  years  in  Eng- 
land and  America.  I  have  endeavored  to 
point  out  the  issue  which  has  at  aU  times  been 
involved.  It  will  be  observed,  however,  that  all 
these  great  instruments,  which  stand  as  beacon- 
hghts  of  hberty  along  the  •  pathway  of  the  last- 
six  centuries,  and  from  which  I  have  so  freely 
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quoted,  are  only  declaratory  of  what  the  rights 
of  man  are,  and  depend  for  thek  execution  on 
an  additional  agency  in  the  iDolicy  of  govern- 
ment. .Magna  Qharta,  as  I  have  shown,  de- 
clared a  mighty  principle  in  the  science  of  just 
government,  and  it  has  been  repeated  over  and 
over  again  many  times  since,  and  at  last  finds 
a  pohshed  and  detailed  embodiment  in  the  Ame- 
rican Constitution ;  but  something  more  is  ne- 
cessary and  indispensable  in  order  to  carry  it 
out  and  confer  its  practical  benefits  on  mankind. 
The  Barons  said  that  the  executive  should  not 
take,  imprison  or  punish  any  citizen  of  the 
realm,  except  according  to  the  law  of  the  land  ; 
the  subjects  of  every  English  king  have  repeat- 
ed it,  and  the  framers  of  our  Constitution  assert 
the  same  thing  mth  great  particularity  and  care 
in  the  sections  which  I  have  just  read ;  but  what 
would  all  this  be  worth  if  no  means  had  been 
provided  to  enforce  this  often  reiterated  princi- 
ple of  hberty  ?  It  would  simply  stand  as  an  ex- 
prcHsion,  ■  a  subhme  one  it  is  true,  in  favor  of 
immutable  justice  and  right;  but  without  the 
machinery  of  some  active  process  of  adminis- 
trative law  it  would  be  powerless  to  extend  suc- 
cor to  the  oppressed.  Therefore  all  these  ]proud 
declarations  against  the  infringement  o±  per- 
sonal liberty  by  the  executive,  from  Eunny- 
mede  to  the  present  hour,  have  been  accompa- 
nied by  that  messenger  of  speedy  justice,  the 
writ  of  habeas  corpus.  It  executes  what  they 
declare.  It  gives  motion  and  efficacy  to  the 
laws  of.  a  free  government.  It  is  the  active 
agent  by  Avhich  the  wiU  of-  the  people,  as  ex- 
pressed in  the  Constitution  and  laws  made  for 


This  law,  thus  described,  the  American  colo- 
nies inherited  and  possessed  from  the  earnest 
period  of  their  settlement.  It  took  no  legisla- 
tion to  bestow  on  them  its  blessing,  for,  as  an 
eminent  law  writer  observes  :      ' 

"And  itmu^tnow  be  takea  as  a  settled  ax'om  of 
American  ia^v.  that  the  territory  of  ta^  colo:ies  wa^ 
claimedbyriyht  of  occupancy  or'  by  finding  it '  d est r- 
and  uncuttivated  ;'  and  that  the  c>  n.m  u  aw  of  Eng 
and  ;first  ob'ained  in  that  pai  t  of  ihe  empire  as  a  law 
personal  to  the  English  bcrn  colonists, '' 

And^  in  the  formation  of  our  Constitution,  our 
fathers  assumed  that  it  already  existed  m  al  its 
ancient  force  and  benevolent  mission,  and  sim- 
ply made  the  following  provision  against  ita 
suspension  :  ■ 

"  That  the  privilege  of  the  writ  of.  hahms  corpus  shall 
not  be  suspended,  unless  when,  in  cases  of  rebeluon  or 
invasion,  the  public  safety  may  require  it." 

And  now,  Mr.  Speaker,  in  view  of  the  histori- 
cal grandeur  of  this  writ ;  in  view  of  the  duties 
which  belong  to  its  nature  to  perform  ;  m  view 
of  the  evils  which  it  alone  can  restrain  ;  m  view 
of  the  causes  which  produced  it,  and  m  view  oi 
the  abuses  against  which  it  is  leveled,  I  am  till- 
ed with  wonder  and  amazement  that  any 
healthy  intellect  has  6ver  been  found  to  enter- 
tain the  opinion  that  it  was  in  the  power  of  the 
Executive  department  of  any  government  to 
suspend  its  privileges  and  deny  to  the  people 
its  protection.  It  came  into  existence  to  com- 
pel •  Enghsh  kmgs  to  obey  the  principles  ot 
Magna  Gharta,  and  it  is  the  only  means,  tins 
side  of  the  sword,  by  which  an  American  Presi- 
dent can  be  made  to  obey  he  Constitution  ;  and 


their  own  protection,  is  enforced.    Without  it   v^^--;--- --"■--".—— -^ — n^x,  r'^iVT^,^i-^iia  PiVflini-. 
•  '     ■         '   -^       '       -' j^^.    vet  the  air  is  filled  with  a  clamorous  ciy  inan 


the  tyrant  may  laugh  to  the  winds  every 

Mne  of  Jfaqna   O/^^rto,  every  provision  of  our  |  ^^ese  iimgsanamia  ^^^'^^fV^^^^^X^lPwrrd  thS 
own    Constitution.      Without   it    ah  executive    obedience  by  nulhfying  with  a  si^^^^^^ 
ruler  is  beyond  legal  restraint  or  coercion,^  and  |  ^^^e^^  '^^^R^^^'^J^^FlTt^T^l 
can  with  impunity  substitute  his  own  wiU  for 
the  Constitution  and  the  laws.    Without  it  ar- 
bitrary power  may  roam  over  the  rights  of  the' 
people,  hke  the  wild  boar  in  the  rich  vineyards 
of  G-aul,  and  tear  and  rend  its  victims  at  plea- 
sure. 

Sir,  the  habeas  corpus  is  the  Hfe  of  liberty.  It 
is  of  ajucient  origin.  It  was  born  amid  the 
opening  struggles  of  oar  remote  ancestors  in 
behalf  of  popular  freedom.  It  was  recognized 
at  oncG  by  a  race  unwilling  to  accept  the  doom 
of.  slaves  to  be  a  law  of  necessity.  It  sprang 
from  no  statute.  It  depends  for  its  existence 
,on  no  enactment.  It  is '♦one  of  those  high,  un- 
repealed laws  which  liberty  writes  on  the  hearts 
of  ail  her  worshipers,  and  which,  without  the 
aid  of  legislation,  became  a  part  of  the  common 
law  of  England,  simply  because  that  rule  of 
God's  providence  which  prescribes  an  eternal 
fitness  of  things.  It  is,  perhaps,  older  than 
Mo.gna.  Oharta  itself.  Hallam,  in, his  History  of 
the  Middle  Ages,  referring  to  the  period  when 
the  great  charter  was  obtained  says  : 

"  Whether  courts  of  jasfce  fmmed  the  \vr  t  of  hapeas 
corpus  in  corformity  to  the  spirit «  f  this  clause,  or  found 
it  already  in  their  register,  it  became  from  that  era  the 
right  of  every  subject  to  demand  it/' 

And  again,  this  great  author  says : 

"From  the  earliest  records  of  the  English  law  no 
freeman  <oald  be  d«fained  in  pn&oij  except  upon  a  cri- 
minal charge  or  c;  nvlction,  or  for  a  civil  debt.  In  the 
former  easy  it  was  always  in  his  tower  to  demand  of 
the  ,Court  of  King's  Benca  a  writ  of  habeas  corpus  ad  siCb' 
jiciendum,  dirc-cted  to  the  person  detaining  him  in  cus- 
tody, by  which  he  was  enjoined  to  bring  up  the  body  ot 
the  prisoner,  with  the  warrant  of  commitment,  that  the 
court  m'ght  judge  of  its  sufSciency,  an  1.  remand  the 
party,  adtnit  him  to  bail,  or  discharge  him  according  to 
the  nature  of  the  charge." 


these  kings  and  this  President  can  escape  this 


to  enforce  it.  It  is  the  only  legal  means  by 
which  the  American  citizen  can  resist  and  an- 
tagonize the  most  infamous  outrages  against 
personal  rights  ;  and  yet  the  doctrine  is  d&^ 
proclaimed  here  and  elsewhere  that  it  is  whoUy 
left  to  the  Executive  to  determine  whether  he 
will  be  resisted  at  all,  or  whether  he  wiU  enjoy 
the  spectacle  of  a  people  devoted  to  hberty  ma- 
ploring,  not  the  law,  but  his  clemency,  through 
the  iron  grates  of  prisons,  with  lesa  legal  re- 
dress for  their  wrongs  than  the  dusky  slaves  oi 
the  CaroHnas.  The  writ  of  Jiaheas  corpus  was 
originated  for  the  sole  purpose  of  controlLing 
one  man  and  his  subordinates  ;  and  yet  it  is 
claimed,  in  this  enlightened  age,  that  that  very 
man  can  control  it.  It  has  been  the  master  of 
every  Executive  since  it  was  known  among  men ; 
but  in  these  modern  days  the  majority  of  the 
American  Congress  assert  that  the  President  of 
the  United  States  has  become  its  master,  You 
might  as  weU  lock  the  convict  in  his  ceU  and 
give  hhn  the  key,  and  expect  to  find  him  there 
when  you  return,  as  to  expect  the  Executive 
ruler  of  a  nation  to  abide  within  the  limits  of 
constitutional  restraint  when  the  people  have 
surrendered  to  him  the  only  engine  of  power 
which  they  hold  over  the  question.  Yt>u  might 
as  well  expect  an  enemy  who  had  laid  seige  to  a, 
city  to  refrain  from  entrance  when  the  gates 
were  thrown  open  and  the  swprd  delivered  up, 
as  to  expect  official  station  to  respect  at  all 
times  popular  rights  when  all  their  safeguards 
are  abandoned  to  then'  ancient  enemy.  Sir,  the 
very  purpose,  the  single  object  for  which  the 
writ  of  habeas  corpus  has  survived  the  lapse  of 
centuries  a^d  rocked  the  world  mth  revolutions 
would  be  utterly  defeated  if  the  President  of  the 
United  States  can  suspend  ita  operations  and 
paralyze  it  by  its  touch.    It  might  as  well  never 
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have  adorned  the  pa^es  of  jurisprudence.  It 
becomes  a  useless,  an  idle  thing  by  such  a  ood- 
struction.  It  is  only  needed  when  the  Execu- 
tive attempts  to  deprive  the  citizen  of  his  liber- 
ty contrary  to  law  ;  and  according  to  the  con- 
struction of  the  supporters  of  this  Administra- 
tion, that  attempt  need  never  faU,  for  it  is  with- 
in the  power  of  the  President  to  remove  every 
obstacle  which  stands  in  his  way  by  the  suspen- 
sion of  this  writ. 

Let  this  construction  be  maintained,  and  the 
cause  of  hberty  recedes  back  into  the  twihght 
dawn  from  which  it  emerged  nearij^  "a  thousand 
years  ago.  Then  there  was  no  law  for  the  king 
except  his  arbitrary  will ;  and  there  will  be  no 
other  law  here  now  for  the  President.  Every  ef- 
fort made  in  behalf  of  free  goyemments  will 
have  been  made  in  vain.  The  Barons  will  have 
assembled  in  vain.  John  Hampdian,  on  the 
plains  pf  Ohalgrave,  will  have  died  in  vain.  Our 
own  martyred  host,  robed  in  glory,  who  fell  for 
freedom  on  the  battle  fields  of  the  Eevolution, 
will  have  tasted  the  bitterness  of  death  in  vain. 
The  lights  which  hiave  been  hung  up  over  our 
heads  by  the  wisdom  and  the  sutferings  of  the 
past  will  aU  be  stricken  down.  Mama  Gharia 
win  fall  from  its  exalted  sphere  ito  a  falling 
star,  and  our  own  Constitution,  Hke  the  eagle 
towering  in  his  pride  of  place,  will  be  by  a 
mousing  owl  hawked  at  and  killed.  The  gloom 
of  absolutism  will  once  more  fill  the  sky,  and  it 
will  onljr  be  left  to  Am^ican  citizens  to  creep 
around  in  its  shadows  as  secret  and  stealthy 
mourners  at  the  tomb  of  hberty.  One  man's  su- 
premacy, the  everlasting  foe  to  free  institutiohs, 
will  be  complete.  In  the  place  of  written  con- 
strbutions  and  laws  we  mh  enjoy  the  govern- 
ment of  one  mind  and  one  will,  embittered  and 
swayed  by  the  passions  and  prejudices  which 
make  then*  home  in  every  frail  mortal  breast. 
No,  sir  ;  thi^  darhng  writ  of  the  people,  which 
has  caused  the  venerable  siatesman  to  aboiind 
in  warm  and  swelling  periods  of  eulogium,  and 
the  cool  hps  of  the  judge  to  indulge  in  unwcmted 
judicial  eloquence ;  this  guardian  of  every 
home  ;  this  saint  in  every  freeman's  calendar  ; 
this  friend  of  every  fireside  ;  this  key  to  every 
dungeon  ;  this  Messiah  of  the  law,  wMch  comes 
to  redeem  the  lost  and  to  visit  those  that  are 
sick  and  in  prison,  was  not  born  to  be  suspended 
and  crucified  at  the  command  of  some  ruling 
Oassar.  The  people  who  made  it,  and  who  own 
it  by  the  title  of  a  hundred  battles  fought  for 
its  principles,  can  alone,  through  their  repre- 
sentatives, say  when  they  are  willing  to  waive 
for  a  season  its  protection  and  enact  its  tempo- 
rary suspefision.  Not  only  is  this  the  law,  as 
decided  by  every  court  in  the  history  of  Eng- 
ghsh  and  American  jurisprudence,  but  it  is  also 
the  law  as  decided  by  every  maxim  of  reason,  by 
every  principle  of  political  philosophy. 

If  I  err,  Mr.  Speaker,  m  asserting  that  the 
Parhament  alone  iii  England,  and  the  Congress 
alone  in  the  United  States,  can  jud^e  of  the  ne- 
cessity and  exercise  the  power  of  suspending 
the  writ  of  habeas  corpus,  I  err  In  most  noble 
company.  I  am  but  following  at  an  humble  dis- 
tance in  the  footsteps  of  those  whose  illustrious 
names  have  long  since  become  proverbs  of  wis- 
dom and  justice.  If  I  am  lost  and  going  astray 
in  the  doctrines  I  have  enunciated  to-day,  I  am 
consoled  with  the  reflection  that  I  am  wand^- 
ing  with  Blackstone,  with  Hale,  with  Iijansfield, 
with  Coke ;  that  I  share  my  delusion  with  Kent, 
with  Story,  and  with  John  Marshall.  If  I  am 
insensible  at  this  time  to  the  claims  of  modem 
poHtical  lawyers,  it  is  because  my  mind  is  ab- 
sorbed in  the  contemplation  of  the  teachings  af 
those  whose  names  are  of  the  immortal  few  not 


born  to  die.  If  I  turn  a  deaf  ear  on  this  occa^ 
sion  to  the  arrogant  pretensions  of  provost  mar- 
shals and  police  officials,  the  representatives  of 
executive  usurpations,  it  is  because  I  prefer  to 
fix  my  attention  upon  a  lofty  and  virtuous  class, 
the  latchets  of  whose  shoes  they  are  not  worthy 
to  unloose.  If  I  am  to  be  denounced  for  my  ut- 
terances here  in  behalf  of  liberty  and  justice  by 
the  eao^er  servfiity  of  the  hour,  the  storm  wiH 
spend  its  fury  in  vain  on  my  head,  sustained 
and  protected  as  I  am  by  the  unanimous  voice 
of  those  whom  mankind  has  been  taught  to  re- 
vere as  benefactors  of  the  human  race.  My  eye 
shall  not  be  withdrawn  from  the  Constitution  as 
the  g-uardian  of  hberty.  I  wiU  not  turn  away 
from  the  written  law,  judicially  expounded,  for 
any  consideration  of  earthly  importance.  It  is 
to  me  the  star  that  hovered  over  the  cradle  of 
liberty  in  its  infancy,  the  spirit  which  upheld 
and  strengthened  it  when  tempted  in'the  wilder- 
ness^ and  the  power  which  will  roU  away  the 
stone  from  its  tomb  if  it  should  ever  again  be 
betrayed  and  put  to  death. 

I  belong,  sir,  to  a  profession  which  is  glorious 
in  history.  .1  rejoice  that  I  have  spent  some  of 
the  days  of  my  manhood  in  the  study  of  a  sci- 
ence in  the  adornment  of  which  Erskine  and 
Curran,  Webster  and  Crimke  spent  th-eor  lives. 
The  legal  profession  has  had  much  to  bear  in 
the  hostile  criticism  provoked  by  an  unworthy 
class  who  inhabit  the  vestibule  of  her  temple, 
and  aUure  to  their  meshes  the  unwary  pilgrims 
who  seek  her  shrine  for  substantial  rehef.  The 
artful  trickery  of  ignoble  minds  has  been  as- 
signed as  an  attribute  of  the  profession  of  the 
law,  and  its  lower  walks  ;  that  pestilential  brood 
which  swarms  around  the  base  of  the  pedestal 
of  honorable  fame,  has,  to  the  casual  oDserver, 
sanctioned  such  a  view.  But  this  is  all  unjust. 
There  is  an  atmosphere  near  the  sun  in  which 
the  great  jurists  of  twenty  generations  dwell. 
They  have  been  the  forerunners  of  legal  liberty. 
They  have  never  hung  upon  the  skh'ts  of  gov- 
ernmental progress.  Other  professions  have 
/ormed  technical  barricades  against  the  |ad- 
vance  of  popular  freadom, -and  questioned  the 
divinity  of  the  people;  but  those  who  have 
drunk 'de^3  from  the  fountains  of  that  "  perfec- 
tion of  reason,"  English  and  American  law,  re- 
cognize the  voice  of  the  people  as  the  voice  of 
God.  It  is  a  matter  of  record  that  the  legal 
profession  has  been  the  patient,  the  toihng, 
and  the  inspired  hand-maiden  of  hberty.  I 
might  dwell  upon  its  services,  and  recaU  the 
ciroumstanoes,  in  historical  order,  which 
wili  forever  commend  -  its  fame  to  the  lov- 
ers of  feee  institutions,  if  the  fleeting  hour  as- 
signed to  me  would  allow.  But  these  things 
wih  all  suggest  themselves  to  the  student  of  the 
law  and  the  student,  of  history.  I  pause,  how- 
ever, to  mquhe  whether  my  brethern  of  the  law 
have  forgotten  the  examples  of  the  past ;  whe- 
ther the  exalted  chivaky  of  the  profession  is 
dead  ?  Do  you  stand  by  power  with  its  robes  of 
purpie,  or  do  you  standby  the  oppressed  in  des- 
titution ?  Is  your  motto  the  scepter  of  exagger- 
ated and  bloated  authority,  oris  it  the  farmer  at 
his  plow-handle,  in  grand  though  humble  de- 
mand for  his  rights  as  a  free  man  under  the 
Constitution  ?  The  mission  of  the  law,  as  the 
chosen  apostle  of  freedom,  has  always  been  to 
succor  the  oppressed,  the  feeble,  the  suffering, 
and  the  poor,  and  to  minister,  in  the  spirit  of 
the  great  Master,  to  those  whom  Christ  messed 
upon  the  mountain  of  Ohves.  Sir,  for  me,  my 
way  is  chosen*  I  shall  turn  my  back  on  the 
blandishments  of  executive  power,  and,  though 
prison,  though  death  assail  me  in  the  pathway 
of  duty,  I  s'haU  follow  the  examples  and  the 
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precepts  of  old,  and  vindioate  alike  the  dignity 
of  my  birth  and  the  honor  of  my  profession  by 
defending  the  privileges  of  the  people.  To  me 
this  is  a  labor  of  love.  My  whole  nature  re- 
sponds to  its  burning  appeal.  Wherever  the 
spirit  of  unlawful  aggression  has  been  repelled  ; 
wherever  tyi'anny  has  been  defied  and  resisted  ; 
wherever  honest  upright  manhood,  in  whatever 
condition  found,  has  asserted  its  right  to  a  glor- 
ious sovereign  equaMty,  there  my  heart  has  paid 
a  devout  pilgrimage,  and  prayed  for  the  success 
of  every  effort  which  tends  to  enlarge  the  liber- 
ty of  the  citizen. 

But,  sir,  the  blow  has  fallen,  and  I  turn  to 
survey  for  a  few  moments  its  ghastly  conse- 
quences. In  defiance  of  all  law,  in  contempt  of 
the  judiciary,  in  derision  of  the  teachings  of 
history,  and  m  scorn  and  mockery  of  the  holy 
prin-ciples  of  personal  hberty,  the  wiit  of  habeas 
corpus  stands  suspended.  The  will  of  the  Ex- 
ecutive has  for  more  than  a  year  been  the  sole 
law  of  idne  land  to  which  the  outraged  citizen 
has  hQ&n  permitted  to  appeal.  The  Constitu- 
tion witli  rta  harmonious  machinery  of  justice 
has  been  set  aside,  and  the  exact  principle  of  a 
supremre  and  irresponsible  despotism  has  reign- 
ed in  its  stead.  Nor  has  this  been  the  mere 
naked  assertion  of  an  unwarranted  and  danger- 
ous power  on  the  part  of  the  Executive,  unac- 
companied by  those  revolting  scenes  v/hich  al- 
ways distinguish  an  arbitrary  from  a  free  Gov- 
ernment. It  has  borne  to  the  lips  of  the  Ameri- 
can people  a  fruit,  in  horrible  abundance,  more 
bitter  and  deadly  than  the  Dead  Sea  apples  of 
Sodom  and  Gomorrah.  Bir,  how  shall  If  dwell 
upon  the  deep  humiliation,  the  open  shame 
which  this  Eepublic  has  suffered  in  the  impris- 
onment of  its  loyal  and  faithful  citizens  ?  How 
shall  I  fashion  my  tongue  to  speak  in  the  hear- 
ing of  a  free  people,  in  the  presence  of  their 
Bepresentatives,  surrounded  on  all  hands  in 
this  Hall  by  the  symbols  of  liberty,  and  looking 
oji  the  benignant  face  of  the  Father  of  his 
Country,  of  deeds  enacted  in  our  midst  which 
recall  to  the  mind  in  all  their  frightful  detail 
the  mourful  stories  of  the  dungeon  which  have 
been  wafted  to  us  across  the  ocean,  and  which 
come  down  to  us  from  ages  of  chaos,  night,  and 
cruelty  ?  Shall  I  stop  to  count  over  in  a  mel- 
ancholy array  the  names  of  those  who,  without 
crime,  without  criminal  charge,  with  no  law 
but  hideous  violence,  have  been  seized  by  the 
rapacity,  the  felonious  rapacity  of  this  Adminis- 
tration, and  buried  out  of  sight  of  home, 
Mends,  and  justice  ?  The  list  would  be  a  long 
one,  and  would  start  tears  afresh  around  a 
thousand  firesides.  This  task,  however,  must 
be  assigned  to  the  impartial  pen  of  history.  A 
book  will  some  day  take  its  place  upon  the 
shelves  of  our  libraries  commemorating  the 
wounds  which  Hberty  has  received  in  this  en- 
lightened age,  in  the  wrongs  and  outrages  in- 
flicted on  American  citizens.  I  am  to-day  deal- 
ing with  the  princiiole  which  is  involved,  and  a 
few  instances  of  the  licentious  abuse  of  power 
will  illustrate  the  bold  attempt  which  has  been 
made  to  subvert  the  Mberties  of  this  Govern- 
ment. 

No  age,  no  sex,  no  condition  in  life  has  been 
"exempt  from  invasion,  unlawful  arrest,  and  im- 
prisonment. I  speak  simply  what  every  man  in 
the  hearing  of  my  voice  "knows  to  be  true.  I 
have  seen  the  ministers  of  the  gospel  of  a  peace- 
ful Saviour  on  their  way  to  prison,  leaving  wife, 
children  and  congregation  a  thousand  miles  be- 
hind, for  preaching  peace  on  earth  and  good 
wiH  towards  men.  One,  the  Eev.  Mr.  Bundy,  as 
I  am  informed  by  my  friend  from  Illinois,.  [Mr. 
Allen,]  living  ia  his  district,  was  dragged  away 


from  the  open  grave  of  his  child,  over  whose  re- 
mains the  burial  services  had  not  yet  been  clos- 
ed ;  denied  the  privilege  of  returning  to  his 
house  to  take  a  final  leave  of  his  family  then 
dying,  and  hurried  like  an  atrocious  and  dan- 
gerous criminal  to  the  safe  keeping  of  a  cell. 
I  have  seen  the  upright  and  conscientious  law- 
yer seized  by  the  loathsome  instruments  of  op- 
pression, forbidden  to  console  a  sick  wife,  the 
mother  of  his  children,  with  a  single  word 
at  parting,  and  conveyed  by  furtive  and  rapid 
■movements  to  a  distant  and  arbitrary  mfiitary 
tribunal,  because  he  had  dared,  as  became  a 
fi-eeman,  to  declare  what  he  conceived  the  law 
to  be.  I  have  seen  men  who  had  been  trusted 
and  honored  in  pubhc  fife  by  those  who  had 
known  them  most  intunately  in  every  relation, 
arrested  in  my  own  State  for  no  offences  kno^vn 
to  any  law,  and  without  warrant,  without  com- 
mitment, made  to  "  eat  the  bread  which  cap- 
tives' tears  have  watered"  in  every  age  of  des- 
potism. In  the  month  of  October  last  I  met 
three  iTiends,  clistinguished  citizens  of  Indiana, 
who,  six  years  ago,  served  as  Senators  to_gether 
in  her  Legislature.  I  met  them,  sir,  serving  to- 
gether in  the  same  x)rison  a  term  of .  imprison- 
ment which.had  no  other  duration  or  limit,  no 
beginning  or  end,  no  other  cause  or  conclusion, 
no  other  condition  or  circumstance  to  su-pport  it 
than  the  mere  arbitrary,  unlawfiil,  unenlighten- 
ed, will  of  the  man  here  in  Washington  city. 
Sir,  as  I  stood  in  thek  guarded  room-^  listened 
to  the  story  of  their  wroug;s,  and  looked  out  up- 
on the  sunshine  and  the  air— and  the  flag  of  the 
white  man's  freedom  floating  in  the  distance- 
strange  thoughts  possessed  my  mind,  and 
strange  visions  arose  before  me.'  A  new  sensa- 
tion penetrated  my  heart.  I  seemed  to  dwell 
for  awhile  beneath  the  shadow  of  the  Bastile, 
and  hear  the  cries  and  groans  which  finally  rent 
its  walls.  The  dungeons  of  Austria  opened 
around  me,  and  the  prayers  of  their  victims  for 
liberty  seemed  to  fill  all  space  and  all  time.  The 
damp  vaults  of  Venice  and  the  fearful  caverns 
of  the  Spanish  Inquisition  yielded  up  their  hor- 
rible secrets.  The  Tower  of  London,  that  mel- 
ancholy tomb  of  genius  and  of ,  beauty,  the  im- 
perious form  of  Henry  VIII,  the  headsman's 
axe,  the  reeking  block,  all  became  distinct  to  my 
view  ;  and  I  looked,  as  it  were,  face  to  face  into 
the  frightful,  appaling  countenance  of  tyranny. 
I  studied  its  ferocious  and  revolting  features  in 
the  light  of  historical  associations.  But  when  I 
came  to  reflect  on  all  this,  and  reason  from 
cause  to  effect,  I  found  that  precisely  the  same 
terrible  prmciple  of  oppression  which  has  dis- 
graced the  past,  and  filled  other  countries  with 
tears  and  blood,  was  triumphing  in  my  very 
presence.  I  turned  away,  and  took  my  "  appeal 
irom  tjrsbimj  to  God." 

But,  sir,  the  people  of  this  whole  country  and 
of  the  civilized  world  have  beheld  worse  scenes 
than  even  all  these  enacted  in  our  midst.  This 
House  has  been  invaded.  The  principal  of  po- 
pular representation,  on  which  the  theory  of 
this  Government  is  based,  has  been  assailed  in 
the  niegal  and  brutal  arrest  of  two  members  of 
the  Ame-rican  Congress.  The  honorable  gentle- 
man from'  Maryland  (Mr.  May.)  early  feU  a  vic- 
tim to  the  spirit  of  executive  usurpation,  which 
has  since  spread  lilce  an  evil  shadow  over  the 
entire  land.  He  had  dared,  in  an  hour  of  en- 
venomed popular  frenzy,  to  raise  his  voice  in 
this  Hall  and  assert,  in  no  suppliant  tones,  his 
rights  as  a  representative.  He  had  dared  to 
assert  that  the  Constitution  of  the  country  was 
binding  in  all  its  provisions,  in  time  of  peace  as 
well  as  in  time  of  war,  and  that  his  allegiance 
was  due  to  it  and  not  to  the  party  which  had  as- 
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cended  iiito  power  by  trampling  it  under  tlieir 
feet.    In  the  exercise  of  liis  undoubted  prero- 
gative as  a  legislator,  and  in  accordance  with 
his  sense  of  duty  as  a  citizen,  he  had  brought 
forward  measures  here  looking  to  a  speedy  and 
peacefal  solution  of  that  unnatural  strife  which 
has  turned  our  rivers  to  blood  ■  and  lined  our 
once  fraternal  borders  with  a  thousand  miles  of 
grave-yards— not  the  sweet  resting  places  of 
those  who  lie  down  to  sleep  together  in  peace  at 
the   close  of  happy  lives,  but   where   hostile 
spectres  will  forever  haunt  the  dismal  scenes 
and  vex  the  air  vvith  shrieks  of  undying  hate, — 
Eor  these  acts  of  duty  as  a  Representative,,  and 
these  acts  alone,  sir,  the  honorable  gentleman 
from  Maryland  was  arrested,  and  made  to  feel 
the  iron  of  helpless  captivity  enter  his  soul. — 
The  sanptuary'of  his  home  was  invaded  at  mid- 
night, that  fit  hour  for  the  assassination  of  lib- 
erty, by  an  unknown  band  of  armed  men,  who 
searched  every  privacy  of  domestic  life,  and 
then  tore  him  with  violence  from  a  young  and 
delicate  family,  with  that  total  indifference  to 
agony  and  despair  which  so  well  becomes  the 
callous  of  crime.    He  waa  thrust  into  prison, 
and  became  the  recipient  of  ail  those  odious 
indignities  which  it  is  the  trade  and  calling  of 
jailors  and  turnkeys  to  iniiict  on  noble  minds 
and  exalted  natures.    He  languished  inside  of 
the  bars  of  iron  and  the  bayonets  of  sentinels 
until  the  cax3rice  of  the  Executive  threw  open 
the  doors  of  his  cell  and  told  him  to  go.    As  he 
•  was  arrested  vsi.thout  charge,  guilty  of  no  of- 
fense, imprisoned  without  authority  of  law,  ;pun- 
ished  without  trial,  so  he  was  released  from 
confinement  without  an  explanation  and  with- 
out a  hearing  under  the  Constitution.    This 
case,  in  a  few  brief  sentences,  comprises  the 
ultimate  point  of  a  wanton  ajnd  reckless  desiDot- 
ism.    And  what  I  have  said  of  it  aipplies  in 
principle  with  the  same  force  to  the  case  of  the 
honorable  gentleman  from  Illinois,  Mr.  Allen. 
Both  are  representatives  of  the  people  on  this 
floor,  and  both  have  been  subjected  to  punish- 
ment due  alone  to  criminals  by  the  arbitrary 
and  lawless  edict  of  one  man  for' the  exercise  of 
their  opinions.    Su",  do  we  live  in  a  Bepublic  or 
an  absolute  monarchy?    Is  this  an  American 
Congress  or  a  Eoman  Senate  in  the  most  abject 
days  of  the  Eoman  Empire  ?    Is  this  an  assem- 
bly of  Freemen  or  a  French  assembly  in  the 
days  of  Louis  XIY  ?    How  much  m.oro  are  we 
expected  to  bear  ?    Y7hat  deeper  degradation 
is  to  be  inflicted  on  us  ?    If  one  member  of  tbis 
body  can  be  arrested  for  his  opinions  and  made 
to  feed  on  the  damp  vapors  of  a  living  tomb 
during  the  pleasure  of  tlie  Executive,  so  can  all 
thereat  of  us  who  do  not,  with  bated  breath 
and  words  of  whispered  humbleness,  bow  our- 
selves v/ith  eastern  adulation  at  the  footstool  of 
power.    If  these  things  are  to  be  borne,the  hour 
for  a  Cromwell  has  arrived,  and  these  vfaUs  will 
never  again  resound  with  the  voice  of  liberty.  — 
Let  the  Hcto^js  advance  and  bind  us  with  cords 
and  scourge  us  in  the  open  market-places,  as 
the  unv\?orthy   successors    of    a   nobler  and  a 
prouder  race.    Let  the  pilgrim  of  future  times 
visit  not  this  dishonored  HaU,  but  go  and  ling- 
er in  the  old  and  deserted  one,  and  draw  inspi- 
ration from  the  glorious  memories  which  hover 
over  it.    The  voices  of  the  mighty  dead,  in  be- 
half of  freedom  of  opinion,  freedom  of  speech, 
freedom  of  the  press,  and  the  supremacy  oi  the 
Constitution,  yet  seem  to  echo  from  its*^  vener- 
able walls,  and  its  place  in  the  history  of  the 
progress  of  liberty  is  as  secure  as  the  battle- 
field of  Bunker  Hill. 

Sir,  am  I  to  be  told  that  there  was  cause  for 
the  arrest  and  imprisonment  of  these  gentle- 


men ?  Who  dares  to  say  so  ?  Why  were  they 
not  tried  for  their  offenses,  and,  if  guilty,  pun- 
ished ?  Who  will  assert  that  the  thousands 
who  have  been  imprisoned  without  authority  of 
law  and  discharged  without  trial  were  crimin- 
als ?  If  they  were,  a  double  infamy  awaits  the 
Executive  and  the  agents  of  his  usurpations,for 
hberatin^  upon  society,  unprosecuted  and,  un- 
punished, offenders  against  the  laws-  If  they 
are  the  dangerous  criminals  which  they  are 
daily  described  to  be,  then  this  Administration 
has  corruptly  compounded  with  felony,  and 
made  itself  a  i)arty  to  trea&oh  ^y  refusing  to 
bring  them  to  justice,  even  when  the  criminals 
themselves  protested  against  being  liberated 
without  a  trial.  But,  sir,  I  deny  their  guilt  in 
every  instance  ;  and  in  cloing  so,  I  plant  myself 
on  the  plain  precepts  of  the  laws  of  G-od  and 
man.  I  have  but  Httle  indulgence  for  this  con- 
stant assumption  of  guilt  against  citizens  v/ho 
have  courted  trials,  and  whom  you  have  not 
dared  to  try.  The  |)resumptions  are  all  in  favor 
of  innocence  where  just  laws  prevail.  They  are 
in  favor  of  guilt  before  trial  only  in  the  minds 
of  tyrants.  But,  vfhether  guilty  or  innocent, 
not  one  single  pro^dsion  of  the  Constitution  has 
at  any  time  or  place  been  complied  with  in  the 
treatment  of  citizens  arrested  by  Government 
officials. 

In  ^dolation  of  the  Oonstitiition,  American  ci- 
tizens have  been  arrested  for  using  the  freedom 
of  speech. 

In  violation  of  the  Constitution,  thek  houses 
have  been  forcilly  entered. 

In  violation  of  the  Constitution,  their  papers 
have  been  searched. 

In  violation  of  the  Constitution,  their  persons 
have  been  seized  with  armed  violence. 

In  violation  of  the  Constitution,  they  have 
been  dex3rived  of  Mberty  without  due  process  of 
law. 

In  violation  of  the  Gonstitulion,  they  have 
been  held  to  ansv^^er  infamous  accusationss 
without  presentment  or  indictment  of  a  grand 


Jury. 

In  violation  of  the  Constitution,  they  have 
been  denied-  the  right  to  a  speedy  and  public 
trial  by^  an  impartial  jury.    • 

In  violation  of  the  Constitution,  they  have 
been  carried  out  of  the  State  and  district  in 
which  their  offenses,  if  any,  were  committed. 

In  violation  of  the  Constitution,  they  have 
been  Ijept  in  ignorance  of  the. nature  and  cause 
of  the  accusations  against  them. 

In  violation  of  the  Constitution,  they  have 
not.  been  confronted  with  the  v/itnesses  against 
them. 

And,  in  most  supreme  and  wicked  ^delation  of 
the  Constitution,  they  have  been  denied  coun- 
sel Ibr  their  defense,  and  informed,  in  all  the 
insolence  of  a  fanatical  disregard  of  every  prin- 
ciple of  humanity    s  wall  as  law— 

•'  That  the  Gcuerel  Oi^verameiit  will  not  recognize  any 
onv  as  an  at  urat^y  foi  political  prisoners,  anu  will  took 
■vvi'li  distrust  upon  all  applications  for  release  through 
sucli  chanae's  ;  and  that  such  applications  -will  be  re- 
garded as  additloui,!  rea;-on3  for  decliniLg  to  release 
such  persons.'^ 

Bit,  I  challenge  the  worst  ages  of  the  most 
profdgate  and  corrupt  despots  for  a  more  intol- 
erable picture  of  personal"  outrage  than  is  here 
presented.  In  prisons,  in  dungeons,  in  cells,  in 
solitude  and  desolation  of  heart,  citizens  of  this 
free  country  are  threatened  with  increased  pun- 
ishment if  they  resort  to  the  only  possible  mode 
of  approaching  those  in  power  to  obtain  infor- 
mation or  trial  with  a  view  to  liberty.  Many 
new  offenses,  unkno^vn  to  'the  Constitution  and 
the  laws,  have  been  created  by  the  proclama- 
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,  tion  of  tlie  ExecutiTe,  and  to  these  muat  be  add-  tlie  life  of  this  nation  ?    No,  sir ;  immortal  Bb- 
ed  that  it  is  a  crime  for  an  innocent  man,  over-   erty  is  its  life;  the  soul  which  animates  the 

Eowered  by  unlavvful  force,,  and  v/earing  away  body,  and  without  which  the  mere  form  of  our 
is  life  in  prison,  to  employ  counsel  to  secure  Government  will  be  a  cold  and  lifeless  corpse, 
for  him  the  benefit  of  the  laws  of  the  land.  Sir,  We  are  asked  to  make  war  on  this  Tital  princi- 
posterity  will  hold  in  remembrance  the  authors  pie,  and  submit  to  its  destruction,  in  order  to 
of  these  outrages— the  'President  and  his  Ca-  '  preserve  the  Union.  You  might  as  well  ask  me 
binent— in  order  to  execrate  the  prostitution  to  drive  the  dagger  into  my  own  heart  in  order 
which  they  have  made  of  their  high  offices  to  to  preserve  my  life.  I  recognize  no  such  mon- 
the  overthrow  of  the  Constitution.  When  they  strous  folly.  The  Constitution  is  my  country, 
retire  from  their  exalted  positions,  and  descencl  and  I  have  no  coimtry  outside  of  its  provisions, 
to  the  quiet  walks  of  private  life,  where  the  I  When  you  require  me  to  destroy  it,  or  consent 
Toice  of  partisan  applause  and  interested  flat- 1  to  its  destruction,  in  order  to  save  my  country, 
terywillno  longer  reach  their  ears  and  shut :  you  require  a  paradox  which  is  the  natural  off- 
out  truth  from  tiieir  consciences,  let  them  spend-  spring  of  that  unreasoning  fanaticism  which 
the  evening  of  their  days  in  pondering  over  the  i  shares  so  largely  in  the  origin  of  our  melancholy 
wrecthedness  they  have  so  needlessly  and  wan- 1  national  disasters. 

tonly  caused.  Let  them  recall  the  tears  of  bit-  I  will  not  stop  here  to  denounce  this  argument 
ter  grief,  bereavement,  and 'shame  which  they  !  of  necessity  as  the  uniform  plea  of  tyrants  who 
liave  caused  dehcate  and  tender  v^^omen  to  weep.'  have  sought  to  destroy  liberty  in  all  ages  of  the 
as  they  implored  their  jailors  in  vain  for  relief         '"^     "''"  -■.-^■.-■i-— ^  t.^-i         j?_-„.m.-.. 

against  outrages  which  the  pen  blushes  to  re- 
cord. Let  them  visit  the  mad-house,  and  listen 
to  the  shrieks  and  cries  of  their  inmates,  as  they 
pour  forth  their  waitings  from  the  shattered  I  iar  household  word  of  Star  Chamber  oppression, 


world.  The  children  in  our  schools  are  famihar 
with  this  truth.  It  has  passed  into  a  proverb, 
and  has  the  sanction  of  universal  human  expe- 
rience.   But  in  close  connection  with  this  f  amil- 


domes  of  thought,  and  .in  that  saddest  sight 
which  the  earth  can  present — a  mind  in  ruins— 
behold  a  portion  of  their  \  handiwork,  which  will 
accompany  their  names  into  history.  And  if 
dreams  come  to  them  in  their  slumbers,  let  them 
dream  of  the  poor  suicide,  who  communed  in  so- 
litude with  his  sad  heart,  until  his  room  became, 
filled  with  shadows  and  impalpable  forms,  which 
mocked  his  agony  and  despair,  and  who,  to  es- 
cape from  his  imprisonment,  launched  his  naked 
.soul  into  the  mysterious  realms  of  the  infinite, 
and  appeared  for  trial  before  a  compassionate 
God.  Let  them  awa-ken  to  hear  the  heart-brok- 
en sobs  of  the  widow,  and  the  pitiful  lamenta- 
tions of  the  fatherless.  Let  them  make  some 
atonement  for  the  grief  they  have  inflicted  by 
ooking  into  all  the  detailed  horrors  which  their 
system  of  infernal  outrage  has  brought  upon 
unoffending  men  and  women.  I  speak  not  in 
mahce.  I  v?ish  evil  to  no  man  upon  earth.  I 
feel  pain  to  know  that  I  inflict  it.  But  if  I  could 
forbear  to  speak  with  indignant  emphasis  on 
this  subject,  I  would  feel  that  the  bond  of  s3nn- 
pathy  which  binds  me  to  my  fellow-men  had 
been  broken  asunder.  I  would  feel  that  my 
heart  was  an  outlaw  from  the  sacred  precepts 
of  the  divine  Nasarene,  who  pronounced  the 
merciful  blessed  because  they  showed  mercy. 

But  it  is  said  that  this  system  of  open  disre- 
gard of  the  Constitution,  and  the  arrests  which 
have  been  made  under  it,  have  been  necessary 
to  the  stabihty  and  existence  of  the  Government. 
AU  the  world  knows  that  this  is  false.  Neither 
insurrections  nor  invasions  have  takei^  place  in 
the  loyal  States  of  the  Union.  The  courts  of^ 
justice  have  never  for  a  moment  been  disturbed 
in  tiie  diocharge  of  their  duties  by  any  of  the 
circumstances  attending  this  .civil  war.  Every 
function  in  the  machinery  of  government  has 
been  free  to  act.  Does  this  Administration  dis- 
trust the  entire  judiciary  of  the  country,  the 
clerks,  the  sheriffs,  and  the  juries  ?  And  in 
what  way  has  the  whole  body  of  the  people 
shown  that  the  safety  of  the  Republic  reqiiires 
that  they  s-hould  have  a  master  ?  Sir,  I  scorn  to 
pursue  this  thought.  I^purnfrom  me,  at  once, 
and  forever,  this  base,  falsO',  and  dangerous  plea 
of  necessity.  What  is  there  to  Americans  worth 
preserving,  if  the  prmciples  of  libertj^  the  doc- 
trines of  the  Constitution,  shall  perish?  We 
hear  much  stormy  declamation  about  the  life 
of  the  nation  being  in  peril.  It  is  true.  It  is 
sadly  imperiled  on  all  sides.  But  does  mere 
land  and  water,  mere  extent  of  son,  constitute 


another  and  kindred  maxim  of  unlimited  monar- 
chy has  been  thrust  upon  the  country  by  the 
supporters  of  the  Administration  now  in  power. 
Loyalty  has  received  a  new  definition.  The  doc- 
trioe  of  the  Tudors  and  the  Stuarts  has  been 
revived,  and  now  once  more  struts  forth  in  the 
habiliments  of  royalty  on  the  stage  of  men.  A 
prominent  citizen  of  my  own  State,  occupying 
temporarily  a  high  oflicial  position,  has  an- 
nounced that  loyalty  to  the  Government  no  long- 
er consists  in  obedience  to  the  laws,  in  support 
of  the  Constitution,  and  in  devotion  to  the  flag, 
but  in  a  blind,-  abject,  unquestioning,  and  un- 
reasoning obedience  to  the  measures  of  those 
who  are  in  power.  He  fails  to  perceive  how  an 
American  citizen  can  be  faithful  to  his  allegi- 
ance unless  he  concedes  the  principle  that  the 
king  can  do  no  wrong.  He  has  studied  this 
heresy,  doubtless,  in  European  courts,  and  de- 
sires to  transplant  it  to  these  shores.  And  if  it 
should  bloom  here,  it  would  be,  as  the  deadly 
upas  tree,  under  whose  bhghting  shadow  every 
green  and  beautiful  thing  dies.  All  civil  rights 
would  perish.  The  courts  would  stand  ad- 
journed to  meet  no  more.  The  scales  of  justice 
would  b'3  broken  and  thrown  away.  The  temple 
of  Janus  would  stand  wide  open,  and  vrar,  the 
sport  of  kings  and  the  ruin  of  the  people,  would 
waste  the  country  forever.  The  sovereign  voice 
of  the  masses  v/ouldbe  silent  and  stifled  in  their 
throats.  It  would  be  dangerous  to  thiak,  and 
children- would  no  longer  be'  educated  to  en- 
hghten  their  minds,  but  simply  to  develop  their 
muscles,  with  which,  as  slaves,  to  work  for  the 
tax  gatherer,  or  as  gladiators  to  enter  the  arena 
of  ambitious  wars.  The  prison-houses  would 
0  /erflow  with  all  who  dared  to  remember  that 
they  were  once  freej  and  death,  in  its  most  ap- 
palling aspects,  would  hold  high  carnival  on  the 
gibbet.  Andy  over  all,  and  supreme  above  all 
check,  restraint,  or  responsibihty,  would  reign 
the  sove5:eignty  of  one  rnan. 

Sir,  need  I  ask  whether  the  public  mind  of 
the  country  is  ready  to  receive  calmly  and  sub- 
mit to  the  plain  and  inevitable  consequences  of 
such  astounding  principles  ?  Are  American  ci- 
tizens-ready to  surrender  all,  all,  absolutely  all 
that  renders  life  a  blessing  and  redeems  then* 
citizenship  from  being  a  byword  and  a  re- 
proach ?  I  will  not  insult  the  proud  ancestry 
from  which  we  sprang  ;  I  will  not  mock  the  me- 
mory of  the  dead  who  have  died  for  liberty  on 
botli  hemispheires  ;  I  will  not  impeach  the  puri- 
ty of  the  blood  which  flows  in  American  veins 
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by  reiterating  this  question.  It  has  been  an- 
swered more  than  a  thousand  times  aheady  in 
council  and  in  the  field,  by  the  great  race  to 
which  we  belong,  and  the  American  people  are 
ready  to  answer  it  again.  Our  remote  ancestors 
beat  down  the  walls  of  Eome  and  humbled  the 
pride  of  the  world's  mistress  into  the  dust.  — 
They  broke  the  Eoman  yoke  which  Caesar  placed 
on  their  necks,  and  turned  and  trampled  to 
death  the  nation  which  had  penetrated  their 
misty  regions,  and  awakened  them  to  a  sense  of 
their  power  and  destiny.  Their  descendants 
for  two  thousand  years,  in  aU  the  wonderful  vi- 
cissitudes of  history,  have  chafed  under  and 
resented  and  resisted  the  insolent  spirit  of  en-, 
croachment,  invasion  and  usurpation  against 
their  civil  and  their  rehgious  hberties.  They 
have  met  the  degrading  demands  of  Executive 
tyranny  at  their  thresholds,  in  whatever  forms 
they  have  been  advanced.  Sir,  this  is  the  race 
of  liberty.  I  solemnly  and  earnestly  commend 
the  study  of  its  glorious  and  exalted  history  to 
thase  who  are  this  day  trifling  with  the  majestic 

grinoiples  of  personal  independence  which  it 
as  secured  to  the  world  by  its  wisdom  and  its 
blood.  It  has  stood  as  the  iron-mailed  champi- 
on of  constitutional  government  ;  it  has  borne 
the  banners  of  the  cross  and  planted  Christian 
civilization  on  every  shore  and  beneath  every 
sky  ;  it  has  poured  the  beams  of  the  useful  sci- 
ences into  the  dark  and  waste  places  of  the 
earth ;  it  has  carried  the  refinements  of  the  arts 
to  the  savage  forests,  and  caused  the  wilder- 
ness to  be  transformed  into  the  abode  of  learn- 
ing and  genius  ;  it  has  thronged  every  ocean 
with  commerce  ;  it  has  spoken  the  great  empo- 
riums of  trade  into  existence ;  it  has  defied  every 
barrier  of  nature  to  resist  its  adventurous  spir- 
it ;  it  has  played  with  the  fiery  elements  of  the 
physical  world,  and  used  them  as  obedient  ser- 
vants in  the  grand  march  of  its  gigantic  pro- 
gress ;  and  in  the  midst  of  all  this,  and  under 
a,ll  circumstances,  it  has  waited  on  the  fortunes 
and  espoused  the  cause  of  liberty  with  the  un- 
measured devotion  of  a  knight-errant  of  chival- 
ry, and  the  undaunted  courage  of  the  Lion 
Heart.  Such  a  race  will  take  no  step  backward. 
It  will  submit  to  no  diminution  of  its  glory.  It 
will  surrender  none  of  its  high  prerogatives. — 
Ee volutions,  and  changes  may  retard  its  pro- 

fress  for  a  brief  season,  but  they  can  noniore 
efeat  its  ultimate  success  in  all  that  is  great  in 
conception  and  sublime  in  execution,  than  the 
storm" which  lashes  the  waves  into  fury  can  an- 
nihilate the  ocean.    My  faith,  which  brightens 
the  future  to  my  eyes,  is  founded  on  the  blood 
which  the  American, people  have  inherited  from 
this  loffcy  race.    It  will  never  bend  the  servile 
knee  to  executive  dictation.    It  wears  an  erect 
port  and  an  elevated  crest.    It  has  defied  the 
msolence  of  power  in  every  age  of  its  history, 
and  it  defies  it  now.    Yes,  sir,  the  American 
people  have  suffered  the  outrages  of  Executive 
usurpations,  and  they  have  solemnly  and  deUb- 
erat^y  uttered  their  defiance.    The  voice  of  the 
Barons,  the  voice  of  John  Hampden,  and  the 
voice  of  Patrick  Henry,  crying,  "  give  me  hber- 
ty  or  give  me  death,"  were  all  concentrated  in 
the  voice  of  the  people  of .  this  country,  as  ex- 
pressed at  the  ballot-box  in  the  recent  elections. 
Much  has  been  said  in  regard  to  the  meaning 
of  these  populair  expressions.    There  are  many 
issues  before  the  country,  and  I  shaU  not  at 
this  time  seek  to  interpret  at  length  the  public 
will  on  any  other  than  the  one  I  have  endeavor- 
ed to  discuss  to-day. 

It  is  true,  however,  that  this  Administration 
stands  condemned  by  the  people  in  every  essen- 
tial particular.    It  no  longer  possesses  the  pub- 


He  confidence.  It  is  waging  a  war  which  it  is 
no  longer  pretended  is  to  restore  the  Union  as 
our  fathers  made  it.  The  constitutional  rights 
of  the  States  have  been  abohshed  by  proclama- 
tion, and  that  portion  of  the  slaves  which  are 
not  to  be  hberafed  by  the*sword  are  to  be  paid 
for  by  direct  taxation.  A  wiar  thus  conducted  is 
a  fraud  on  miUioins  of  voters  who  have  hitherio 
sustained  it.  Its  failure  as  a  reniedy  for  our 
national  calamities  is  palpable  and  absolute, 
even  if  war,  under  any  circumstances,  could 
have  brought  us  a  restoration  of  the  Union. 
These  and  kindred  questions  were  decided  in 
certain  and  distinct  tones  at  the  ballot-box  in 
October  and  November ;  but  I  can  do  no  more 
than  give  them  allusion  on  this  occasion. 

But  on  the  question  of  the  integrity  of  the  Con- 
stitution and  the  protection  which  it  affords  to  the 
citizen, the  voice  of  the  people  comes  to  our  ears 
with  a  sound  equally  plain  and  clear.  It  rang  out 
from  the  cities  and  plains,  the  mountains  and 
the  prairies,  in  stern  denunciation  of  every  in- 
fringement which  this  Administration  has  maide 
of  that  holy  instrument,  and  in  favor  of  the  pre- 
servation of  civil  hberty,  whatever  else  might 
perish.    It  demanded  not  only  that  the  prison 
doors  should  rollback  and  the  victims  of  des- 
potism be  yielded  up  to  the  guardianship  of  the 
law,  but  it  demanded  also,  in  the  sovereign  and 
imperious  tone  of  a  free  people  that  the  auda- 
cious and  dangerous  principle  on  which  arbi- 
trary arrests  have  been  made,  and  spefedy  and 
public  trials  denied,  shall  be  at  once  and  forever 
abandoned  in  the  most  open  and  explicit  man- 
ner.   Nor,  sir,  will  the  people  give  any  second 
warning  on  this  subject.    They  intend  to  be 
obeyed.    They  know  themselves  to  be  masters 
and  not  slaves.    If  the  peaceful  admonition  of 
the  baUot'hox  goes  unheeded ;  if  the  reasonable 
and  earnest  remonstrance  of  an  enhghtened  and 
patriotic  people  is  lost  on  those  who  seem  drunk- 
en and  mad  with  power ;  if  the  insane  wioTced' 
ness  which  has  ruled  this^  Congress  and  launched 
the  present  Administration  on  its  schemes  of  ruin 
cannot  he  reached  and  restrained  in  its  destruc^ 
tive  career  by  the  popular  voice  coming  up  here. 
inaUits  impressive  grandeur;  the  swobd,  the 
SWOED,  sir,  must  once  more  in  the  annals  of 
the  world  determine  the  ancient  issue  so  often 
baptized  in  blood,  between  the  absolute  power  of 
one  man,  and  the  iNAiiiENABLE,  indestructible 
BIGHTS  OF  THE  MASSES.    I  spcak  plainly.     The 
time  for  words  without  meaning  has  gone  by. 
You  may  pass  this  bOl  to  protect  the  Executive 
and  his  agents  in  the  exercise  of  arbitrary  pow- 
er from  the  consequences  of  their  own  acts. 
You  may  place  them  above  aU  responsibility. 
You  may  elevate  "them  above  the  law,  and  say 
that  it  shall  have  no  claims  on  them  for  the  vio- 
lations it  has  suffered.    You  may  say  that  the 
victims  of  their  barbarous  oppression  shaU  be 
dumb  in  their  presence.    Yoii  may  say  that  the 
citizen  shall    have  no   legal,  redress   for   hi» 
wrongs.     You  may  sanctify  power  and  outlaw 
liberty.    Sir,  no  such  law  can  be   enforced^ 
It  will  not,  for  one  moment,  be  obeyed.    The 
courts  wiU  obey  the  Constitution,  and  so  wiU 
the  people,  but  they  will  treat  such  a  law  as 
this  as  an  intruder  and  a  miscreant  on  the  sta- 
tute book,  and  bid  it  defiance.    Sir,  we  must 
look  the  reality  in  the  face,  though  we  shudder 
at  its  terrible  features.    We  are  treading  on  the 
thin  crust  of  a  flaming  volcano.    There  is  com- 
ing woe  and  disaster  in  the  very  air  around  us. 
dChe  tremor  of  the  approaching  earthqusike  is 
visible  in  the  ground  oh  w;hich  we  tread.    The 
signs    of  the  devastating   whirlwind   are  ga- 
thering in  the  angry  akj^  over  our  heads.    Al- 
ready the  deep  mutterings  of  its  wrath  can  be 
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Jieard  in  the  distance.  Will  you  stand  still  in 
stubborn  mutiny  against  the  raging  elements 
of  popular  indignation  which  injustice  and  po- 
litical debauchery  have  aroused,  and  be- crush- 
ed ?  There  is  but  one  pathway  of  escape  and 
safety.  It  is  the  pathway  on  which  the  H^ht  of 
the  Constitution  is  shining  iq  all  its  original 
luster.  It  is  the  pathway  of  the  fathers,  in 
which  the  footprints  of  Washington  and  the 
sages  of  that  hallowed  period  are  yet  plainly 
visible.  It  is  the  pathway  of  justice,  of  truth, 
and  of  honor.  It  is  the  pathway  of  constitution- 
al freedom,  and  leads  to  national  life,  union 
and  peace. 

Mr.  Speaker,  I  am  done.  I  take  leave  of  this 
subject.  A  greater  or  more  important  one  to 
every  generation  of  men,  in  my  judgment,  was 
never  submitted  to  the  co^sideration  of  a  legis- 
lative body.  I  have  confined  myself  to  the  dis- 
cussion of  a  single  issue  ;  but  the  principles 
which  govern  it  are  imperishable— instinct  with 
eternal  life,  clothed  with    immortahty.       The 

Eroudest  works  of  human  hands  decay  ;  the 
rightest  models  of  human  wisdom  grow  old 
and  give  place  to  others  ;  governments  are 
rocked  to  and  fro  by  fierce  revolutions,  and  fall 
to  the  earth  to  rise  again  in  some  new  form ;  we 
all  hasten  on  in  our  brief  journey,  soon  to  take 
up  our  abode  in  the  silent  Necropolis —-the  city 
of  the  dead  ;  but  liiBEBTV,  liiBEETV—that  divine 
emanation  from  the  bosom  of  (xod  to  the  soul  of 
man — ^will  survive  every  mutation,  every  shock, 
every  change.  '  But  if  we  expect  to  retain  the  il- 
lumination and  glory  of  its  presence  on  these 
shores ;  if  we  expect  to  transmit  to  our  posterity 
the  exalted  and  priceless  blessings  which  it  be- 
stows ;  if  we  expect  to  escape  the  reproach  of 
being  lalse  to  the  great  trust  which  our  fathers 
reposed  ui  our  hands  for  pr^ent  and  for  future 


ages  ;  if  we  would  avoid  the  utter  and  absolute 
overthrow  of  every  principle  which  has  sig- 
nalized this  government  as  a  Bepublic,  and 
not  a  despotism  ;  if  we,  standing  here  on 
this  narrow  isthmus  of  time  which  divides 
the  living  and  the  dead,  with  the  graves  of 
our  ancestors  stretching  back  into  the  past, 
and  the  advancing  footsteps  of  rising  genera- 
tions  coming  up  in  the  future,  would  flee  from 
the  just  and  awful  condemnation  of  both,  we 
must  return — ^return  without  delay— to  the  plain, 
the  safe,  and  the  immutable  precepts  of  the 
Constitution.  Let  those  who  control  the  Admin- 
istration now  in  power  give  over  their  wander- 
ings into  dangerous  latitudes.  Let  them  hasti- 
ly retrace  their  steps,  and  take  their  stand  with- 
in the  limits  of  the  law.  Let  them  abandon 
their  impious  claim  of  power  outside  of  the  pro- 
visions of  the  Constitution.  Let  them  purge 
their  minds  of  that  madness  which  dares  to  treat 
American  citizens  as  slaves.  Let  this  be  done, 
and  public  confidence  will  once  more  brighten 
the  face  of  the  country,  and  a  new  strength 
will  spring  up  from  a  sense  of  public  security. 
Let  this  be  done,  and  though  deep  and  dark  ca- 
lamities may  overtake  us,  yet  the  primary  and 
fundamental  object  for  Which  this  Government 
was  founded — the  establishment  of  Hberty — can- 
not be  defeated.  If,  however,  the  pres.ent  poli- 
cy is  to  be  pursued ;  if  there  is  to  be  no  change 
in  the  destructive  career  which  now  usurps  and 
supplants  the  Constitution  and  the  laws,  then  1 
declare  my  solemn  behef  that  a  scene  of  ruin  is 
near  at  hand  in  this  once  favored  country,  more 
mournful  than  that  over  which  Marius  wept  on 
the  plains  of  Carthage,  and  more  terrible  than 
the  picture  of  desolation  which  marked  the  de- 
struction of  the  holy  city  of  David. 
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THE  WHITE  MAN'S  PAPEE. 

The  Proprietors  of  The  Caucasian  are  happy  to  aqnomice  tliat^ 
^Hlie  press  being  once  more  free/'  tliey  can  ntnv  send  their  paper  by 
mail.  The  Caucasian  is  issued  by  the  publishers  of  The  Day-Book, 
the  place  of  which  paper  it  will  take  for  the  present.  Through  the  long 
and  dreary  '^ reign  of  terror''  it  has  been  regularly  issued^  though  at 
great  loss.  During  that  period  its  proprietors  have  received  a  multitude 
of  inquiries  for  it  which  they  could  not  supply.  That  time,  however, 
being  now  passed,  they  v/ill  be  glad  to  furnish  all  with  the  paper  who 
desire  it. 

The  principles  of  The  Caucasian  are  the  principles  of  AVIiite  Mens' 
Liberties,  opposition  to  Negro  Equality,  and  in  favor  of  an  a])peal  to 
peaceful  agencies  to  restore  the  Union  and  the  Constitution.  It  opposes 
the  outrageous  system  of  arbitrary  arrests,  the  suspension  of  the  writ 
of  habeas  corpus^  and  all  assaults  upon  the  freedom  of  speech  or  of  the 
press.  It  is  also  clevoted;to  an  explanation- of  the  so-called  Slavery 
Question,  and  starids  firmly  for  White  Supremacy,  and  a  defense  of 
the  rights  and  welfare  of  the  Producing  and  Wojjcing  Classes,  now  im- 
perilled by  the  doctrine  of  Negro  Equality,  High  Tariffs,  Paper  Cur- 
rency and  Excessive  Taxation. 

'With  the  i^rinciples  of  our  forefathers  as  its  platform,  The  Caucasian 
confidently  appeals  to  all  lovers  of  their  country  for  support,  and,  sub- 
jected as  it  has  been  to  the  persecution  of  the  misguided  men  now  in 
office,  it, would  request  that  earnest  eiforts  be  made,  in  every  locality,  to 

extend  its  circulation. 
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LETTER 

JKOM 

THE  ATTORNEY  GENERAL, 

TRANSMITTING, 

In  answer  to  a  resolution  of  the  House  of  the  12th  instant,  an  opinion 
relative  to  the  suspension  of  the  ivrit  of  ha^heas  corpus. 


August  2,  1861. — Resolved,  That  ten  thousand  copies  of  the  opinion  of  the  Attorney 
General,  dated  July  5,  1861,  relative  to  the  suspension  of  the  writ  of  habeas  corpus,  be 
printed  for  the  use  of  the  members  of  this  House. 


Attoeney  General's  Ofeice,  July  13^  1861. 

Sir  :  In  obedience  to  a  resolution  of  tlie  House  passed  yesterday^ 
and  by  permission  of  the  President^  I  have  the  honor  to  send  here- 
with a  copy  of  my  opinion  "^  mentioned  in  the  message  of  the  Presi- 
dent delivered  to  this  House  at  the  opening  of  its  present  session/' 

The  resolution  also  requests  of  me  '^  a.  copy  of  the  order  suspending 
the  writ  of  habeas  corpus/'  As  there  is  no  such  order  in  the  records 
or  the  files  of  my  office,  I  have  ventured  to  request  the  Secretary  of 
State  to  fulfil  the  pleasure  of  the  honorable  House  in  that  particular. 

I  have  the  honor  to  be,  most  respectfully,  sir,  your  obedient  servant, 

EDWAED  BATES. 

The  Hod,  the  Speaker  of  ike  House  of  Bepresentatives, 


OPIIIOI. 


Attorney  General's  Ofeicb,  Juhj  5,  1861, 

Sir  :  You  have  required  my  opinion  in  writing  upon  the  following 
<][iiestions : 

1.  In  the  present  time  of  a  great  and  dangerous  insurrection j  has 
the  President  the  discretionary  power  to  cause  to  be  arrested  and  held 
in  custody  persons  known  to  have  criminal  intercourse  with  the  insur- 
gents, OT  persons  against  v/hom  there  is  probable  cause  for  suspicion 
of  such  criminal  complicity  ? 

2.  In  such  cases  of  arrest,  is  the  President  justiiSed  in  refusing  to 
obey  a  writ  of  habeas  corpus  issued  by  a  court  or  a  judge,  requiring 
him  or  his  agent  to  produce  the  body  of  the  prisoner,  and  show  the 
cause  of  his  caption  and  detention,  to  be  adjudged  and  disposed  of  by 
such  court  or  judge  ? 

To  make  my  answer  to  these  questions  at  once  consistent  and  plain, 
I  find  it  convenient  to  advert  to  the  great  principle  of  government  as 
recognized  and  acted  upon  in  most,  it*  not  all,  the  countries  in  Europe, 
and  to  mark  the  diiference  between  that  principle  and  the  great  prin- 
ciple which  lies  at  the  bottom  of  our  national  government. 

Most  European  writers  upon  government  assume,  expressly  or  by 
implication,  that  every  national  government  is,  and  must  be,  the  full 
expression  and  representation  of  the  nation  which  it  governs,  armed 
with  all  its  powers  and  able  to  assert  all  its  rights.  In  England,  the 
form  of  whose  government  more  nearly  approximates  our  own,  and 
where  the  rights,  interests,  and  powers  of  the  people  are  more  respected 
and  cared  for  than  in  most  of  the  nations  of  the  European  continent, 
it  has  grown  into  an  axiom  that  ''The  Parliament  is  omnipotent,'' 
that  is,  that  it  can  do  anything  that  is  possible  to  be  done  by  legisla- 
tion or  by  judgment.  For  all  the  ends  of  government,  the  Parlia- 
ment is  the  nation.  Moreover,  in  Europe  generally,  the  sovereignty 
is  vested  visibly  in  some  designated  man  or  set  of  men,  so  that  the 
subject  people  can  see  their  sovereign  as  well  as  feel  the  workings  of 
his  power.  But  in  this  country  it  has  been  carefully  provided  other- 
wise. In  the  formation  of  our  national  government,  our  fathers  were 
surrounded  with  peculiar  diiSculties  arising  out  of  their  novel,  I  may 
say  unexampled_,  condition.  In  resolving  to  break  the  ties  which  had 
bound  them  to  the  British  Empire,  their  complaints  were  levelled 
chiefly  at  the  King^,  not  the  Parliament  nor  the  people.  They  seem 
to  have  been  actuated  by  a  special  dread  of  the  unity  of  power,  and 
hence,  in  framing  the  Constitution,  they  preferred  to  take  the  risk  of 
leaving  some  good  undone^  for  lack  of  power  in  the  agent,  rather  than 
arm  any  governmental  officer  with  such  great  powers  for  evil  as  are 
implied  in  the  dictatorial  charge  to  '*  see  that  no  damage  comes  to  the 
Commonwealth.'' 
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Hence,  keeping  the  sovereignty  always  out  of  sight,  they  adopted 
the  plan  of  ^'  checks  and  balances/'  forming  separate  departments  of 
government,  and  giving  to  each  department  separate  and  limited 
powers.  These  departments  are  co-ordinate  and  coequal — that  is, 
neither  being  sovereign,  each  is  independent  in  its  sphere,  and  not 
subordinate  to  the  others,  either  of  them  or  both  of  them  together. 
We  have  three  of  these  co-ordinate  departments.  Now,  if  we  allovr 
one  of  the  three  to  determine  the  extent  of  its  ov^n  powers,  and  also 
the  extent  of  the  powers  of  the  other  two,  that  one  can  control  the 
whole  government,  and  has  in  fact  achieved  the  sovereignty. 

We  ought  not  to  say  that  our  system  is  perfect^  for  its  defects  (per- 
haps inevitable  in  all  human  things)  are  obvious.  Our  fathers., 
having  divided  the  government  into  co-ordinate  departments,  did  not 
even  try  (and  if  they  had  tried  would  probably  have  failed)  to  create 
an  arbiter  among  them  to  adjudge  their  conflicts  and  keep  them  v/ithin 
their  respective  bounds.  They  were  left,  by  design,  I  suppose,  each 
independent  and  free,  to  act  out  its  own  granted  powers,  without  any 
ordained  legal  superior  possessing  the  power  to  revise  and  reverse  its 
action.  And  this  with  the  hope  that  the  three  departments,  mutually 
coequal  and  independent,  would  keep  each  other  within  their  proper 
spheres  by  their  mutual  antagonism — that  is,  by  the  system  of  checks 
and  balances,  to  which  our  fathers  were  driven  at  the  beginning  by 
their  fear  of  the  unity  of  pov/er. 

In  this  view  of  the  subject  it  is  quite  possible  for  the  same  identical 
question  (not  case)  to  come  up  legitimately  before  each  one  of  the  three 
departments,  and  be  determined  in  three  different  ways,  and  each  de- 
cision stand  irrevocable,  binding  upon  the  parties  to  each  case ;  and 
that  for  the  simple  reason  that  the  departments  are  co-ordinate,  and 
there  is  no  ordained  legal  superior  with  power  to  revise  and  reverse 
their  decisions. 

To  say  that  the  departments  of  our  government  are  co-ordinate  is  to 
say  that  the  judgment  of  one  of  them  is  not  binding  upon  the  other 
tw^o,  as  to  the  arguments  and  principles  involved  in  the  judgment.  It 
binds  only  the  parties  to  the  case  decided.  But  if,  admitting  that 
the  departments  of  government  are  co-ordinate,  it  be  still  contended 
that  the  principles  adopted  by  one  department,  in  deciding  a  case 
properly  before  it,  are  binding  upon  another  department,  that  obliga- 
tion must  of  necessity  be  reciprocal:  that  is,  if  the  President  be 
bound  by  the  principles  laid  down  by  the  judiciary,  so  also  is  the. 
judiciary  bound  by  the  principles  kid  down  by  the  President.  And 
thus  we  shall  have  a  theory  of  constitutional  government  flatly  con- 
tradicting itself.  Departments  co-ordinate  and  coequal,  and  yet  recip- 
rocally subordinate  to  each  other  !  That  cannot  be.  The  several  d^  - 
partments,  though  far  from  sovereign,  are  free  and  independent  in 
the  exercise  of  the  limited  powers  granted  to  them  respectively  by  the 
Constitution.  Our  government,  indeed,  as  a  VNrhole,  is  not  vested  with 
the  sovereignty,  and  does  not  possess  all  the  powers  of  the  nation.  It 
has  no  powers  but  such  as  are  granted  by  the  Constitution,  and  many- 
powers  are  expressly  withheld,./  The  nation  certainly  is  coequal  with 
all  other  nations,  and  has  equal  powers,  but  it  has  not  chosen  to  dele- 
gate all  its  powers  to  this  government,  in  any  or  all  of  its  departments. 
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The  governmeiit,  as  a  whole,  is  limited^  and  limited  in  all  its  de- 
partments. It  is  the  especial  function  of  the  judiciary  to  hear  ancl 
determine  cases,  not  to ''establish  principles"  nor  ^^ settle  questions/' 
■so  as  to  conclude  any  person  but  the  parties  and  privies  to  the  cases 
adjudged.  Its  powers  are  specially  granted  and  defined  by  the  Con- 
stitution, art.  3,  sec.  2, 

^•^The  judicial  power  shall  extend  to  all  cases  in  law  and  equity 
arising  under  this  Constitution,  the  laws  of  the  United  States,  and 
treaties  made,  and  which  shall  be  made,  under  their  authority ;  to  all 
cases  affecting  ambassadors,  other  ministers,  and  consuls  ;  to  all  cases 
oi  admiralty  and  maritime  jurisdiction  ;  to  controversies  to  which  the 
United  States  shall  be  a  party  ;  to  controversies  between  two  or  more 
States  ;  between  States  and  citizens  of  other  States  ;  between  citizens 
of  different  States  ;  between  citizens  of  the  same  State  claiming  lands 
under  grants  of  different  States  ;  and  between  a  State,  or  the  citizens 
thereof,  and  foreign  States,  citizens,  or  subjects.''  And  that  is  the 
sum  of  its  powers,  ample  and  efficient  for  all  the  purposes  of  distribu- 
tive justice  among  individual  parties,  but  powerless  to  impose  rules  of 
action  and  of  judgment  upon  the  other  departments.  Indeed,  it  is 
not  itself  bound  by  its  own  decisions,  for  it  can  and  often  does  over- 
rule and  disregard  them,  as  in  common  honesty  it  ought  to  do 
Y/henever  it'  finds,  by  its  after  and  better  lights,  that  its  former 
judgments  were  wrong. 

Of  all  the  departments  of  the  government  the  President  is  the 
most  active,  and  the  most  constant  in  action.  He  is  called  '^  the  Ex- 
ecutive," and  so,  in  fact,  he  is,  and  much  more  also,  for  the  Consti- 
tution has  imposed  upon  him  many  important  duties,  and  granted  to 
him  great  powers  which  are  in  their  nature  not  executive — such  as  the 
veto  power  ;  the  power  to  send  and  receive  ambassadors  ;  the  power 
to  make  treaties,  and  the  power  to  appoint  officers.  This  last  is  not 
more  an  executive  power  when  used  by  the  President  than  it  is  when 
exercised  by  either  house  of  Congress,  by  the  courts  of  justice,  or  by 
the  people  at  large. 

The  President  is  a  department  of  the  government ;  and  although 
the  only  department  which  consists  of  a  single  man,  he  is  charged 
with  a  greater  range  and  variety  of  powers  and  duties  than  any  other 
department.  He  is  a  civil  magistrate,  not  a  military  chief ;  and  in  this 
regard  we  see  a  striking  proof  of  the  generality  of  the  sentiment  pre- 
vailing in  this  country  at  the  time  of  the  formation  of  our  govern- 
ment, to  the  effect  that  the  military  ought  to  be  held  in  strict  subor- 
dination to  the  civil  power.  For  the  Constitution,  while  it  grants  to 
Congress  the  unrestricted  power  to  declare  war,  to  raise  and  support 
armies,  and  to  provide  and  maintain  a  navy,  at  the  same  time  guards 
carefully  against  the  abuse  of  that  power  hj  withholding  from  Con- 
gress, and  from  the  army  itself,  the  authority  to  appoint  the  chief  com- 
mander of  a  force  so  potent  for  good  or  for  evil  to  the  State,  The 
Constitution  provides  that  ^'  the  President  shall  be  commander-in- 
chief  of  the  army  and  navy  of  the  United  States,  and  of  the  militia  of 
the  several  States  when  called  into  the  actual  service  of  the  United 
States."     And  why  is  this?     Surely  not  because  the  President  is  sup- 
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posed  to  be,  or  commonly  is,  in  fact,  a  military  man,  a  man  skilled  in 
the  art  of  war,  and  qualified  to  marshal  a  host  in  the  field  of  battle. 
No;  it  is  for  quite  a  difi*erent  reason  :  it  is  that  whatever  skilful  soldier 
may  lead  our  armies  to  victory  against  a  foreign  foe,  or  may  quell  a 
domestic  insurrection;  however  high  he  may  raise  his  professional  re- 
nown, and  whatever  martial  glory  he  may  win,  still  he  is  subject  to 
the  orders  of  the  civil  magistrate,  and  he  and  his  army  are  always 
^*  subordinate  to  the  civil  power/'  ^..     " 

And  hence  it  follows  that  whenever  the  President,  {the  civil  magis- 
trate,) in  the  discharge  of  his  constitutional  duty  to  ^'  take  care  that 
the  laws  be  faithfully  executed,"  has  occasion  to  use  the  army  to  aid  him 
in  the  performance  of  that  duty,  he  does  not  thereby  lose  his  civil  char- 
acter and  become  a  soldier,  subject  to  military  law  and  liable  to  be  tried 
by  a  court-martial,  any  more  than  does  a  civil  court  lose  its  legal  and 
pacific  nature,  and  become  military  and  belligerent^  by  calling  out  the 
power  of  the  country  to  enforce  its  decrees.  The  civil  magistrates, 
whether  judicial  or  executive,  must  of  necessity  employ  physical  power 
to  aid  them  in  enforcing  the  laws  whenever  they  have  to  deal  with 
disobedient  and  refractory  subjects  ;  and  their  legal  power  and  right 
to  do  so  is  unquestionable.  The  right  of  the  courts  to  call  out  the 
whole  power  of  the  county  to  enforce  their  judgments  is  as  old  as  the 
common  law  ;  and  the  right  of  the  President  to  use  lorce  in  the  per- 
formance of  his  legal  duties  is  not  onl}^  inherent  in  his  office,  but  has 
been  frequently  recognized  and  aided  b}^  Congress.  One  striking 
example  of  this  is  , the  act  of  Congress  of  March  3,  1807,  (2  Stat., 
445,)  which  empowered  the  President,  without  the  intervention  of 
any  court,  to  use  the  marshal,  and,  if  he  be  insufficient,  to  use  the 
army,  summarily  to  expel  intruders  and  squatters  upon  the  public 
lands.  And  that  power  has  been  frequently  exercised,  without,  as 
far  as  I  know,  a  question  of  its  legality.  To  call,  as  is  sometimes 
done,  the  judiciary  the  civil  poioevy  &nd  the  President  the  military 
power,  seems  to  me  at  once  a  mistake  of  fact  and  an  abuse  of  language. 

"While  the  judiciary  and  the  President,  as  departments  of  the  gen- 
eral government,  are  co-ordinate,  equal  in  dignity  and  power,  and 
equally  trusted  by  the  law,  in  their  respective  spheres,  there  is,  never- 
theless, a  marked  diversity  in  the  character  of  their  functions  and 
their  modes  of  action.  The  judiciary  is,  for  the  most  part,  passive. 
It  rarely,  if  ever^  takes  the  initiative;  it  seldom  or  never  begins  an 
operation.  Its  great  function  is  judgment,  and,  in  the  exercise  of  that 
function,  it  is  confined  almost  exclusively  to  cases  not  selected  by 
itself,  but  made  and  submitted  by  others.  The  President,  on  the 
contrary,  by  the  very  nature  of  his  office,  is  active  ;  he  must  often 
take  the  initiative  ;  he  must  begin  operations.  His  great  function  is 
executiony  for  he  is  required  by  the  Constitution,  (and  he  is  the  only 
department  that  is  so  required,)  to  ^^  take  care  that  the  laws  (all  the 
laws)  be  faithfully  executed;''  and  in  the  exercise  of  that  function, 
his  duties  are  coextensive  with  the  laws  of  the  land. 

Often  he  comes  to  the  aid  of  the  judiciary  in  the  execution  of  its 
judgments  ;  and  this  is  only  a  part^  and  a  small  part,  of  his  constitu- 
tional duty  to  take  care  that  the  laws  be  faithfully  executed.     I  say 
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it  is  a  jsmall  part  of  his  duty,  because  for  every  instance  in  whicli  the 
President  executes  the  judgment  of  a  court,  there  are  a  hundred  in- 
stances in  which  he  executes  the  lavf  without  the  intervention  of  the 
judiciary,  and  without  referring  at  all  to  ifcs  functions. 

I  have  premised  this  much  in  order  to  show  the  separate  and  inde- 
pendent character  of  the  several  departments  of  our  government,  and 
to  indicate  the  inevitable  differences  in  their  modes  of  action,  and  the 
characteristic  diversity  of  the  subjects  upon  which  they  operate ;  and 
all  this  as  a  foundation  for  the  answers  which  I  will  no^w  proceed  to 
give  to  the  particular  questions  propounded  to  me,^^ 

As  to  the  first  question :  I  am  clearly  of  opinion  that^  in  a  time 
like  the  present,  when  the  very  existence  of  the  nation  is  assailed  by 
a  great  and  dangerous  insurrection,  the  President  has  the  lawful  dis- 
cretionary power  to  arrest  and  hold  in  custody  persons  known  to  have 
criminal  intercourse  with  the  insurgents,  or  persons  against  whom 
there  is  probable  cause  for  suspicion  of  such  criminal  complicity.  And 
1  think  this  position  can  be  maintained,  in  view  of  the  principles 
already  laid  down,  by  a  very  plain  argument. 

The  Constitution  requires  the  President,  before  he  enters  upon  the 
execution  of  his  office,  to  take  an  oath  that  he  ^^  will  faithfully  execute 
the  office  of  President  of  the  United  States,  and  will,  to  the  best  of 
his  ability,  preserve,  protect,  and  defend  the  Constitution  of  the  United 
States/' 

The  duties  of  the  office  comprehend  all  the  executive  poioer  of  the 
nation,  which  is  expressly  vested  in  the  President  by  the  Constitution, 
article  2,  sec.  T,  and  also  all  the  powers  which  are  specially  delegated 
to  the  President,  and  yet  are  not,  in  their  nature,  executive  powers. 
For  example,  the  veto  power  ;  the  treaty-making  power  ;  the  appoint- 
ing power  ;  the  pardoning  power.  These  belong  to  that  class  which, 
in  England,  are  called  prerogative  powers,  inherent  in  the  crown. 
And  yet  the  framers  of  our  Constitution  thought  proper  to  preserve 
them,  and  to  vest  them  in  the  President,  as  necessary  to  the  good 
government  of  the  country.  The  executive  powers  are  granted  gene- 
rally, and  without  specification ;  the  powers  not  executive  are  granted 
specially,  and  for  purposes  obvious  in  the  context  of  the  Constitution, 
And  all  these  are  embraced  v/ithin  the  duties  of  the  President,  and 
are  clearly  within  that  clause  of -his  oath  which  requires  him  to 
'''faithfully  execute  the  office  of  President.'' 

The  last  clause  of  the  oath  is  peculiar  to  the  Presidento  All  the 
other  officers  of  government  are  required  to  swear-  only  *'  to  support 
this  Constitution;''  while  the  President  must  swear  to  '^ preserve^ 
protect  J  and  defend^  ^  it,  which  implies  the  power  to  perform  what  he 
is  required  in  so  solemn  a  manner  to  undertake.  And  then  follows 
the  broad  and  compendious  injunction  to  *'  take  care  that  the  laws  be 
faithfully  executed."  And  this  injunction,  embracing^  as  it  does,  all 
the  laws— Constitution,  treaties,  statutes-— is  addressed  to  the  Presi- 
dent alone,  and  not  to  any  other  department  or  officer  of  the  govern- 
ment. And  this  constitutes  him^  in  a  peculiar  manner,  and  above  all 
other  officers,  the  guardian  of  the  Constitution — its  preserver^  protec- 
tor^ and  defender. 
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It  is  the  plain  duty  of  the  President  (and  his  peculiar  duty^  above 
and  beyond  all  other  departments  of  the  government)  to  preserve  the 
Constitution  and  execute  the  laws  all  over  the  nation ;  and  it  is 
plainly  impossible  for  him  to  perform  this  duty  without  putting  down 
rebellion^  insurrection,  and  all  unlawful  combinations  to  resist  the 
general  government.  The  duty  to  suppress  the  insurrection  being 
obvious  and  imperative,  the  two  acts  of  Congress  of  1795  and  1807 
come  to  his  aid,  and  furnish  the.  physical  force  which  he  needs  to  sup- 
press the  insurrection  and  execute  the  laws.  Those  two  acts  author- 
ize the  President  to  employ  for  that  purpose  the  militia,  the  army, 
and  the  navy. 

The  argument  may  be  briefly  stated  thus :    It  is  the  President'^ 
bounden  duty  to  put  down  the  insurrection,  as  (in  the  language  of 
the  act  of  1795)  the  '^  combinations  are  too  powerful  to  be  suppressed 
by  the  ordinary  course  of  judicial  proceedings,  or  by  the  powers  vested 
in  the  marshals."     And  this  duty  is  imposed  upon  the  President  for 
the  very  reason  that  the  courts  and  the  marshals  are  too  weak  to  per- 
form it.     The  manner  in  which  he  shall  perform  that  duty  is  not 
prescribed  by  any  law,  but  the  nieans  of  performing  it  are  given  in 
the  plain  language  of  the  statutes^  and  they  are  all  means  of  force—- 
the  militia^  the  army,  and  the  navy.     The  end,  the  suppression  of 
the  insurrection,  is  required  of  him  ;  the  means  and  instruments  to 
suppress  it  are  lawfully  in  his  hands  ;  but  the  manner  in  which  he 
shall  use  them  is  not  prescribed,  and  could  not  be  prescribed,  without 
a  foreknowledge  of  all  the  future  changes  and  contingencies  of  the 
insurrection.     He  is,  therefore,  necessarily  thrown  upon  his  discretion 
as  to  the  manner  in  which  he  will  use  his  means  to  meet  the  varying 
exigencies  as  they  arise.     If  the  insurgents  assail  the  nation  with  an 
army,  he  may  find  it  best  to  meet  them  with  an  army,  and  suppress 
the  insurrection  in  the  field  of  battle.     If  they  seek  to  prolong  the 
rebellion  and  gather  strength  by  intercourse  with  foreign  nations,  he 
may  choose  to  guard  the  coasts  and  close  the  ports  with  a  navy,  as 
one  of  the  most  efiicient  means  to  suppress  the  insurrection.     And  if 
they  employ  spies  and  emissaries  to  gather  information,  to  forward 
secret  supplies,  and  to  excite  nev/  insurrections  in  aid  of  the  original 
rebellion,  he  may  find  it  both  prudent  and  humane  to  arrest  and  im- 
prison them.     And  this  may  be  done,  either  for  the  purpose  of  bring- 
ing them  to  trial  and  condign  punishment  for  their  crimes,  or  they 
may  be  held  in  custody  for  the  milder  end  of  rendering  them  power- 
less  for  mischief  until  the  exigency  is  past. 

In  such  a  state  of  things  the  President  must  of  necessity  be  the  sole 
judge,  both  of  the  exigency  which  requires  him  to  act,  and  of  the 
manner  in  which  it  is  most  prudent  for  him  to  employ  the  powers 
intrusted  to  him,  to  enable  him  to  discharge  his  constitutional  and 
legal  duty — that  is,  to  suppress  the  insurrection  and  execute  the  laws. 
And  this  discretionary  power  of  the  President  is  fully  admitted  by  the 
Supreme  Court,  in  the  case  of  Martin  t?5.  Mott.— (12  Wheaton's  Ee- 
ports,  page  19  ;  7  Curtis,  10.) 

This  is  a  great  power  in  the  hands  of  the  Chief  Magistrate ;  and 
because  it  is  great,  and  is  capable  of  being  perverted  to  evil  ends,  its 
existence  has  been  doubted  or  denied.     It  is  said  to  be  dangerous  in 
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the  Imnds  of  an  ambitious  and  wicked  Pre.sidentj  because  he  may  use 
it  for  the  purposes  of  oppression  and  tyranny.  Yes^  certainly  it  is 
dangerous— all  power  is  dangerous — and  for  the  all-pervading  reason 
that  all  power  is  liable  to  abuse  ;  all  the  recipients  of  human  power 
are  men,  not  absolutely  virtuous  and  wise.  Still  it  is  a  power  neces- 
sary to  the  peace  and  safety  of  the  country,  and  undeniably  belongs 
to  the  government,  and  therefore  must  be  exercised  by  some  depart- 
ment or  officer  thereof. 

Why  should  this  power  be  denied  to  the  President  on  the  ground 
of  its  liability  to  abuse,  and  not  denied  to  the  other  departments  on 
the  same  grotmdsf  Are  they  more  exempt  than  he  is  from  the  frail- 
ties and  vices  of  humanity?  Or  are  they  more  trusted  by  the  law 
than  he  is  trusted  in  their  several  spheres  of  action  ?  If  it  be  said 
that  a  President  may  be  ambitious  and  unscrupulous,  it  may  be  said 
with  equal  truth  that  a  legislature  may  be  factious  and  unprincipled, 
and  a  court  may  be  venal  and  corrupt.  But  these  are  crimes  never  to 
be  presumed,  even  against  a  private  man,  and  much  less  against  any 
high  and  highly  trusted  public  functionary.  They  are  crimes,  how- 
ever, recognized  as  such,  and  made  punishable  by  the  Constitution, 
and  whoever  is  guilty  of  them,  whether  a  President,  a  senator,  or  a 
judge,  is  liable  to  impeachment  and  condemnation. 

As  to.  the  second  question  : 

Having  assumed,  in  answering  the  first  question,  that  the  Presi- 
dent has  the  legal  discretionary  power  to  arrest  and  imprison  persons 
who  are  guilty  of  holding  crim.inal  intercourse  with  men  engaged  iu 
a  great  and  dangerous  insurrection,  or  persons  suspected,  with 
^^  probable  cause,"  of  such  criminal  complicity,  it  might  seem  unne- 
cessary to  go  into  any  prolonged  argument  to  prove  that,  in  such  a 
ease,  the  President  is  fully  justified  in  refusing  to  obey  a  writ  of 
liaheas  corpus  issued  by  a  court  or  judge,  commanding  him  to  produce 
the  body  of  his  prisoner,  and  state  when  he  took  him,  and  by  what 
authority,  and  for  what  cause  he  detains  him  in  custody — and  then 
yield  himself  to  judgment,  *"'  to  do,  submit  to,  and  receive  whatsoever 
the  judge  or  court  awarding  the  writ  shall  consider  in  that  behalf." 

If  it  be  true,  as  I  have  assumed,  that  the  President  and  the  judiciary 
are  co-ordinate  departments  of  government,  and  the  one  not  sub- 
ordinate to  the  other,  I  do  not'  understand  how  it  can  be  legally 
possible  for  a  judge  to  issue  a  command  to  the  President  to  come 
before  him  ad  subjiciendum — that  is,  to  submit  implicitly  to  his  judg- 
oient — and  in  case  of  disobedience,  treat  him  as  a  criminal,  in  con- 
tempt of  a  superior  authority,  and  punish  him  as  for  a  misdemeanor, 
by  fine  and  imprisonment.  It  is  no  answer  to  say,"  as  has  sometimes 
been  said,  that  although  the  v/rit  of  habeas  corpus  cannot  be  issued  and 
enforced  against  the  President  himself,  yet  that  it  can  be^against  any 
of  his  subordinates,  for  that  abandons  the  principle  assumed,  of  giving 
relief  in  '''all  cases"  of  imprisonment  by  color  of  authority  of  the 
United  States,  and  attempts  to  take  an  untenable  distinction  between 
the  person  of  the  President  and  his  office  and  legal  power.  The 
law  takes  no  such  distinction,  for  it  is  no  respecter  of  persons.  The 
President,  in  the  arrest  and  imprisonment  of  men,  must,  almost 
always^  act  by  subordinate  agents,  and  yet  the  thing  done  is  no  less 
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his  act  than  if  done  by  his  own  hand.  But  it  is  possible  for  the 
President  to  be  in  the  actual  custody  of  a  prisoner^  taken  in  civi]  war  or 
arrested  on  suspicion  of  being  a  secret  agent  and  abettor  of  rebellioUj 
and  in  that  case  the  writ  must  be  unavailing,  unless  it  run  against 
the  President  himself.  Besides,  the  whole  subject-matter  is  political 
and  not  judicial.  The  insurrection  itself  is  purely  political.  Its 
object  is  to  destroy  the  political  government  of  this  nation,  and  to 
establish  another  political  government  upon  its  ruins.  And  the 
President,  as  the  chief  civil  magistrate  of  the  nation,  and  the  most 
active  department  of  the  government,  is  eminently  and  exclusively 
political  in  all  his  principal  functions.  As  the  political  chief  of  the 
nation,  the  Constitution  charges  him  with  its  preservation,  protec- 
tion, and  defence,  and  requires  him  to  take  care  that  the  laws  be 
faithfully  executed.  And  in  that  character,  and  by  the  aid  of  the 
acts  of  Congress  of  1795  and  1807,  he  wages  open  war  against  armed 
rebellion,  and  arrests  and  holds  in  safe  custody  those  whom,  in  the 
exercise  of  his  political  discretion,  he  believes  to  be  friends  of,  and 
accomplices  in,  the  armed  insurrection,  which  it  is  his  especial  politi- 
cal duty  to  suppress.  He  has  no  judicial  powers.  And  the  judiciary 
department  has  no  political  powers  and  claims  none,  and  therefore 
(as  well  as  for  other  reasons  already  assigned  )  no  court  or  judge  can 
take  cognizance  of  the  political  acts  of  the  President,  or  undertake  to 
revise  and  reverse  his  political  decisions. 

The  jurisdiction  exercised  under  the  writ  of  habeas  corpus  is  in  the 
nature  of  an  appeal,  (4  Or.,  75,)  for  as  far  as  concerns  the  right  of  the 
prisoner,  the  whole  object  of  the  process  is  to  re-examine  and  reverse 
or  aflirm  the  acts  of  the  person  who  imprisoned  him.  And  I  think 
it  will  hardly  be  seriously  affirmed  that  a  judge,  at  chambers,  can 
entertain  an  appeal,  in  any  form,  from  a  decision  of  the  President  of 
the  United  States,  and  especially  in  a  case  purely  political. 

There  is  but  one  sentence  in  the  Constitution  which  mentions  the 
writ  of  habeas  corpus — article  1,  section  9,  clause  2 — which  is  in  these 
words:  '^The  privilege  of  the- writ  of  habeas  corpus  shall  not  be 
suspended,  unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  it,'' 

Very  learned  persons  have  differed  widely  about  the  meaning  of 
this  short  sentence,  and  I  am  by  no  means  confident  that  I  fully  un- 
derstand it  myself.  The  sententious  language  of  the  Constitution, 
in  this  particular,  must,  I  suppose,  be  interpreted  with  reference 
to  the  origin  of  our  people,  their  historical  relations  to  the  mother 
country,  and  their  inchoate  political  condition  at  the  moment 
when  our  Constitution  was  formed.  At  that  time  the  United  States^ 
as  a  nation,  had  no  common  law  of  its  own,  and  no  statutory  provi- 
sion for  the  writ  of  habeas  corpus.  Still,  the  people,  English  by 
descent,  even  while  in  open  rebellion  against  the  English  crown, 
claimed  a  sort  of  historical  right  to  the  forms  of  English  law  and 
the  guarantees  of  English  freedom.  They  knew  that  the  English 
government  had,  more  than  once,  assumed  the  power  to  imprison 
whom  it  would,  and  hold  them,  for  an  indefinite  time,  beyond  the  reach 
of  judicial  examination  ;  and  they  desired,  no  doubt,  to  interpose  a 
guard  against  the  like  abuses  in  this  country.     And  hence  the  clause 


SUSPENSION    OF   THE   WRIT   OF   HABEAS   GOEPUS.  11 

of  the  Conistitution  now  under  consideration.  But  we  must  try  to 
construe  the  words,  vague  and  indeterminate  as  they  are,  as  we  find 
them.  ''•  The  privilege  of  the  writ  of  habeas  corpus  shall  not  be  sus- 
pended^'' &c.  Does  that  mean  that  the  writ  itself  shall  not  be  issued, 
or  that,  laeing  issued,  the  party  shall  derive  no  benefit  from  it  ?  Bus- 
pended — does  that  mean  delayed,  hung  up  for  a  time,  or  altogether 
denied  ?  The  torit  of  habeas  co7pus —whioh  writ  ?  In  England  there 
were  many  writs  called  by  that  name,  and  used  by  the  courts  for  the 
more  convenient  exercise  of  their  various  powers  ;  and  our  own  courts 
now,  by  acts  of  Congress^  (the  judiciary  act  of  1^89,  section  14,  and 
the  act  of  March  2, 1833,  section  7,)  have,  I  believe,  equivalent  powers. 

It  has  been  decided  by  the  Supreme  Court,  and  I  doubt  not  correctly, 
(see  BoUman  Swartwout's  case,  4  Or.,  93,)  that  ^^  for  the  meaning  of 
the  term  habeas  corpus,  resort  must  be  had  to  the  common  law^  but 
the  power  to  award  the  writ,  by  any  of  the  courts  of  the  United  States, 
must  be  given  by  v/ritten  law."  And  the  same  high  court  (judging, 
no  doubt,  by  the  history  of  our  people  and  the  circumstances  of  the 
times)  has  also  decided  that  the  writ  of  habeas  corpus  mentioned  in 
the  Constitution  is  the  great  writ  ad  subjiciendum. 

That  writ,  in  its  nature^  action,  and  objects,  is  tersely  and  accu- 
rately described  by  Sir  William  Blackstone.  I  adopt  his  language, 
as  found  in  his  Commentaries,  book  3^  p.  131.  ^^  But  the  great  and 
efficacious  writ,  in  all  manner  of  illegal  confinement,  is  that  of  habeas 
corpus  ad  subjiciendum,  directed  to  the  person  detaining  another  and 
commanding  him  to  produce  the  body  of  the  prisoner,  with  the  day 
and  cause  of  his  caption  and  detention  ad  faciendum,  subjiciendum  et 
recipiendum,  to  do,  submit  to,  and  receive  whatsoever  the  judge  or 
court  awarding  such  Vv^rit  shall  consider  in  that  behalf.  This  is  a 
high  prerogative  writ,  and  therefore,  by  the  common  law,  issuing  out 
of  the  court  of  king's  bench,  not  only  in  term  time,  but  also  during 
the  vacation,  by  a  fiat  from  the  chief  justice  or  any  other  of  the 
judges,  and  running  into  all  parts  of  the  King's  dominions  ;  for  the 
King  is  at  all  times  entitled  to  have  an  account  why  the  liberty  of 
any  of  his  subjects  is  restrained^  wherever  that  restraint  may  be  in- 
flicted." 

Such  is  the  writ  of  habeas  corpus,  of  which  the  Constitution  declares 
that  the  privilege  thereof  shall  not  be  suspended,  except  when,  in 
cases  of  rebellion  or  invasion,  the  public  safety  may  require  it.  But 
the  Constitution  is  silent  as  to  who  may  suspend  it  when  the  con- 
tingency happens.  I  am  aware  that  it  has  been  declared  by  the 
Supreme  Court  that  '^  if,  at  any  time,  the  public  safety  should 
require  the  suspension  of  the  powers  vested  by  this  act  [meaning 
the  judiciary  act  of  1789,  section  14]  in  the  courts  of  the  United 
States,  it  is  for  the  legislature  to  say  so.  That  question  depends 
upon  political  considerations,  on  which  the  legislature  is  to  decide." 
Upon  this,  I  remark  only^  that  the  Constitution  is  older  than  the 
judiciary  act,  and  yet  it  speaks  of  the  privilege  of  the  writ  of 
habeas  corpus  as  a  thing  in  existence  ;  it  is  in  general  terms,  and 
does  not  speak  with  particular  reference  to  powers  which  might  or 
might  not  be  granted  by  a  future  act  of  Congress.  Besides,  I  take  it 
for  certain  that  in  the  common  course  of  legislation^  Congress  has 
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power,  at  any  time,  to  repeal  tlie  judiciary  act  of  1789  and  the  act  of 
1833  (which  grants  to  the  courts  and  to  the  judges  the  power  to  issue 
the  writs)  y/ithout  waiting  for  a  rebellion  or  invasion,  and  a  consequent 
public  necessity,  to  justify,  under  the  Constitution^  the  suspension  of 
the  privilege  of  the  writ  of  habeas  corpus.  The  court  does  not  speak 
of  suspending  the  privilege  of  the  writ,  but  of  suspending  the  poivers 
vested  in  the  court  by  the  act.  The  power  to  issue  a  writ  can  hardly 
be  called  a  privilege;  yet  the  right  of  an  individual  to  invoke  the 
protection  of  his  government  in  that  form  may  well  be  designated  by 
that  name.  And  I  should  infer,  with  a  good  deal  of  confidence,  that 
the  court  meant  to  speak  only  of  its  own  powers,  and  not  of  the 
privilege  of  individuahs,  but  for  the  fact  that  the  court  ascribes  the 
power  to  suspend,  to  the  legislature,  upon  political  grounds:  It  says, 
'^  that  question  depends  upon  political  considerations,  on  which  the 
legislature  is  to  decide/'  Now,  I  had  supposed  that  questions  did 
not  belong  exclusively  to  the  legislature,  because  they  depend  upon  po- 
litical considerations,  inasmuch  as  the  President,  in  his  constitutional 
and  official  duties,  is  quite  as  political  as  is  the  Congress,  and  has 
daily  occasion  in  the  common  routine  of  affairs  to  determine  ques> 
tions  upon  political  considerations  alone. 

If  by  the  phrase  the  suspension  of  the  privilege  of  the  ivrit  of  habeas 
eorpus  we  must  understand  a  repeal  of  all  power  to  issue  the  writ, 
then  I  fieely  admit  that  none  but  Congress  can  do  it.  But  if  we  are 
at  liberty  to  understand  the  phrase  to  mean,  that,  in  case  of  a  great 
and  dangerous  rebellion,  like  the  present,  the  public  safety  requires 
the  arrest  and  confinement  of  persons  implicated  in  that  rebellion,  I 
as  freely  declare  the  opinion,  that  the  President  has  lawful  power  to 
suspend  the  privilege  of  persons  arrested  under  such  circumstances. 
For  he  is  especially  charged  by  the  Constitution  with  the  ^  ^public 
safety,''  and  he  is  the  sole  judge  of  the  emergency  which  requires  his 
prompt  action. 

This  power  in  the  President  is  no  part  of  his  ordinary  duty  in  time 
of  peace  ;  it  is  temporary  and  exceptional,  and  was  intended  only  to 
meet  a  pressing  emergency,  when  the  judiciary  is  found  to  be  too 
v/eak  to  insure  the  public  safety — when  (in  the  language  of  the  act 
of  Congress)  there  are  ^'combinations  too  powerful  to  be  suppressed 
by  the  ordinary  course  of  judicial  proceedings,  or  by  the  powers  vested 
in  the  marshals.''  Then,  and  not  till  then,  has  he  the  lawful  author- 
ity to  call  to  his  aid  the  military  power  of  the  nation,  and  with  that 
power  perform  his  great  legal  and  constitutional  duty  to  suppress  the 
insurrection.  And  shall  it  be  said  that  when  he  has  fought  audi  cap- 
tured the  insurgent  army,  and  has  seized  their  secret  spies  and  emis- 
saries, he  is  bound  to  bring  their  bodies  before  any  judge  who  may 
send  him  a  w^rit  of  haheas  corpus  *^to  do,  submit  to,  and  receive  what- 
soever the  said  judge  shall  consider  in  that  behalf?" 

I  deny  that  he  is  under  any  obligation  to  obey  such  a  writ,  issued 
under  such  circumstances.  And  in  making  this  denial,  I  do  but  fol- 
low the  highest  judicial  authority  of  the  nation.  In  the  case  of  Luther 
vs,  Borden^  (commonly  called  the  Ehode  Island  case,)  reported  in  'I 
Howard,  page  1,  the  Supreme  Court  discussed  several  of  the  most 
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important  topics  treated  of  ia  this  opinion,  and  among  them  the 
power  of  the  President  alone  to  decide  whether  the  exigency  exists 
authorizing  him  to  call  out  the  militia,  under  the  act  of  1795.  The 
court  afHrmed  the  power  of  the  President  in  that  respect,  and  denied 
the  power  of  the  court  to  examine  and  adjudge  his  proceedings.  The 
opinion  of  the  court,  delivered  by  the  learned  Chief  Justice  Taney, 
declares  that  if  the  court  had  that  power,  ^'then  it  would  become  the 
duty  of  the  court  (provided  that  it  came  to  the  conclusion  that  the 
President  had  decided  incorrectly)  to  discharge  those  who  were  ar- 
rested or  detained  by  the  troops  in  the  service  of  the  United  States^ 
or  the  government  which  the  President  was  endeavoring  to  maintain. 
If  (says  that  learned  court)  the  judicial  power  extends  so  far,  the 
guarantee  contained  in  the  Constitution  of  the  United  States  (mean- 
ing, of  course,  protection  against  insurrection)  is  a  guarantee  of 
anarchy  and  not  of  order/' 

Whatever  I  have  said  about  the  suspension  of  the  privilege  of  the 
writ  of  habeas  corpus,  has  been  said  in  deference  to  the  opinions  of 
others^  and  not  because  I  myself  thought  it  necessary  to  treat  of  that 
subject  at  all  in  reference  to  the  present  posture  of  our  national  affairs. 
Eor^  not  doubting  the  power  of  the  President  to  capture  and  hold  by 
force  insurgents  in  open  a.rms  against  the  government,  and  to  arrest 
and  imprison  their  suspected  accomplices,  I  never  thought  of  first 
.suspending  the  writ  of  habeas  corpus^  anymore  than  I  thought  of  first 
suspending  the  writ  of  replevin  before  seizing  arms  and  munitions 
destined  for  the  enemy. 

The  pov^er  to  do  these  things  is  in  the  hand  of  the  President,  placed 
there  by  the  Constitution  and  the  statute  law  as  a  sacred  trust,  to  be 
used  by  him,  in  his  best  discretion,  in  the  performance  of  his  great 
first  duty — to  preserve,  protect,  and  defend  the  Constitution.  And 
for  any  breach  of  that  trust  he  is  responsible  before  the  high  court  of 
impeachment,  and  before  no  other  human  tribunal. 

The  powers  of  the  President  falling  vfithin'this  general  class  have 
been  several  times  considered  by  the  judiciary,  £ind  have,  I  believe, 
been  uniformally  sustained,  without  materially  varying  from  the  doc- 
trines laid  down  in  this  opinion.  I  content  myself  with  a  simple 
reference  to  the  cases  without  encumbering  this  document,  already 
too  long,  with  copious  extracts.  —  (The  Ehode  Islancl  case,  7  Howard, 
page  1  ;  Fleming  vs.  Page,  9  Howard,  page  615  ;  Cross  vs.  Harrison, 
16  Howard^  page  189;  tire  Santissima  Trinidad,  7  Wheaton,  page 
305;  Martin  vs,  Mott,  12  Wheaton,  page  29.) 

To  my  mind  it  is  not  very  important  whether  v^-e  call  a  particular 
power  exercised  by  the  President  a  pea.ce  power  or  a  ivar  power,  for, 
undoubtedly,  he  is  armed  ¥/ith  both.  He  is  thechief  civil  magistrate 
of  the  nation  J  and  being  such,  and  because  he  is  such,  he  is  the  con- 
stitutional commander-in-chief  of  the .  army  and  navy ;  and  thus, 
within  the  limits  of  the  Constitution,  he  rules  in  peace  and  commands 
in  Yfar,  and  at  this  moment  he  is  in  the  full  exercise  of  all  the  func- 
tions belonging  to  both  those  characters.  The  civil  administration  is 
still  going  on  in  its  pe^eful  course^  and  yet  we  are  in  the  midst  of 
war— a  war  in  which  We  enemy  is,  for  the  present,  dominant  in  many 
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States,  and  lias  his  secret  allies  and  accomplices  scattered  through 
many  other  States  which  are  still  loyal  and  true — a  war  all  the  more 
dangerous,  and  more  needing  jealous  vigilance  and  prompt  action, 
because  it  is  an  internecine  and  not  an  international  war. 

This,  sir,  is  my  opinion,  the  result  of  my  best  reflections  upon  the 
questions  propounded  by  you.  Such  as  it  is,  it  is  submitted,  with  all 
possible  respect,  by  your  obedient  servant, 

EDWAED  BATES, 

Attorney  General. 

The  Pbesideitt, 
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MAETIAL  LAW: 

¥HAT  IS  IT,  AND  ¥H0  CAI  DECLARE  IT? 


The  Martial  Law,  wliich  forms  the  chief  subject  of  the  above 
queries,  is  not  that  code  of  regulations  which  controls  and  directs 
the  actions,  trials,  and  punishments  of  persons  engaged  in  the 
military  profession,  or  of  the  militia,  when  enrolled  under  the  na- 
tional banner,  and  which  in  England  is  comprised  in  the  Articles 
of  War,  as  made  under  authority  delegated  to  the  Royal  Executive 
by  Parliament  in  the  Mutiny  Act,  passed  in  accordance  with  usage 
by  the  all-potent  Parliament  from  year  to  year ;  and  which,  in  the 
United  States,  consists  of  certain  acts  passed  by  the  Federal  Con- 
gress under  the  grants  contained  in  Section  8  of  Article  I.  of  the 
Constitution,  to  wit :  *^^  To  make  rules  for  the  government  of  the 
^'land  and  naval  forces,"  and  ^' to  provide  for  the  organizing, 
'*^  arming,  and  disciplining  the  militia,  and  for  governing  such  part 
^'of  them  as  may  be  employed  in  the  service  of  the  United  States," 
but  is  that  unsettled,  dubious  and  despotic  authority  which  Sir 
Thomas  Smith,  in  1642,  referred  to  in  his  '^  Commonwealth  of 
England,"  Book  II.,  Chapter  3,  thus  :  ^'In  war-time  and  in  the 
"field,  the  Prince  hath  also  an  absolute  power,  so  that  his  word  is 
"  law.  He  may  put  to  death,  or  to  other  bodily  punishment,  whom 
"he  shall  think  so  to  deserve,  without  process  of  law,  or  form  of 
"judgment.  This  hath  been  sometimes  used  within  the  realm  be- 
"fore  any  open  war  in  sudden  insurrection  and  rebellion,  but  that 
"  not  allowed  of  wise  and  grave  men,  who  in  that  their  judgment 
"  had  consideration  of  the  consequence  and  example,  as  much  as 
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^^  of  the  present  necessity,  especially  wlien  by  any  means  the  pun- 
^'isliment  might  have  been  done  by  order  of  laAv."  And  to  which 
Blackstone  in  his  Commentaries  refers  in  Chapter  13  of  Book  L: 
^'Martial  law,  which  is  built  upon  no  settled  principles,  but  is  en- 
^'tirely  arbitrary  in  its  decisions,  is,  as  Sir  Matthew  Hale  observes, 
'4n  truth  and  reality,  no  law,  but  something  indulged  rather  than 
"allowed  as  law."  Mr.  .Tytler,  afterwards  Lord  Woodhousely,  on 
the  other  hand,  in  his  Essay  on  Military  Law,  says  :  "  The  prin- 
*^^ciples  of  military  law  are  as  certain,  determinate,  and  immuta- 
'^'^ble,  as  are  the  principles  of  the  common  and  statute  law,  which 
"regulate  the  civil  classes  of  society."  But  it  seems  evident 
that,  while  Blackstone  and  Sir  Matthew  Hale  were  considering 
martial  law  as  defined  in  the  latter  part  of  the  quotation  from  Sir 
Thomas  Smith,  and  which  held  jurisdiction — if  its  authority  de- 
serve such  appellation — over  the  lives  and  liberties  of  persons  of 
the  civil  state,  Mr.  Tytler's  mind  dwelt  on  military  law,  as  de- 
fined in  the  Articles  of  War,  and  controlled  by  the  Mutiny  Act 
annually  passed  by  Parliament. 

Martial,  and  indeed  all  military  laws,  in  England,  were  appur- 
tenances of  the  Feudal  system,  which  was  essentially  a  despotic 
one,  based  on  the  right  of  the  conquest  made  by  William  of  Nor- 
mandy, who  divided  the  Kingdom  of  England  into  62,215  Military 
Fiefs,  or  portions  of  land,  the  holders  of  which  were  due  military 
duty  to  the  King,  in  lieu  of  rent,  and  which  Fiefs  resulted  to  the 
-Crown  on  the  death,  without  heirs,  of  the  holders,  and  were  liable 
to  confiscation  to  the  Crown  for  treason  and  other  crimes. 

While  this  lasted  the  Government  of  England  was  neither  more 
nor  less  than  a  military  despotism,  only  controlled  and  limited  by 
the  interested  fears  of  the  monarch. 

But  in  the  13th  century,  the  Baronial  holders  of  these  Fiefs  ex- 
tracted from  the  vacillating  King  John,  Magna  Qharta^  by  which 
were  recovered  to  the  people  of  England  a  portion  of  their  natural 
rights. 

Military  service  still  remained,  but  was  at  different  intervals 
commuted  for  annual  rents  in  money,  until  the  military  estab- 
lishment became  inadequate  to  the  prosecution  of  the  wars  the 


nation  was  almost  constantly  engaged  in.  To  remedy  this,  the 
people,  or  rather  the  Barons  in  their  Parliament,  enacted  statutes 
by  which  every  subject  was  held  to  provide  for  the  maintenance  of 
the  King's  peace ;  and  it  would  seem  that  from  that  time  forward 
English  Kings  had  not  despotic  authority,  but  governed  and  regu- 
lated the  army  in  accordance  with  the  laws  and  usages  of  the 
realm.  To  carry  these  into  effect,  there  existed  certain  military 
courts,  which  in  the  reign  of  Richard  II.,  having  carried  to  excess 
their  acquiesced  in  authority,  had  their  powers  defined  and  limited 
by  Act  of  Parliament.  In  the  reign  of  Henry  II.,  Parliament 
made  provision  for  the  punishment  of  deserters,  thus  displacing 
the  authority  of  the  military  courts  which  henceforth  ceased  to 
exercise  much  power,  and,  though  still  existent,  were  generally  dis- 
used. During  the  reign  of  Mary  and  Elizabeth,  the  Executive 
Power  reassumed  much  of  the  authority  it  had  ceded,  and  tyran- 
nical forms  of  punishment  were  exercised  by  force  of  martial  law 
on  civilians  as  well  as  on  military  persons.  James  I.  reigned  in  a 
despotic  manner,  and  Charles,  his  successor,  attempting  to  continue 
these  usurpations,  and  the  Realm  suffering  great  damage  from  the 
outrages  of  the  military  force,  and  the  billeting  of  soldiers  on  the 
citizens,  as  well  as  the  issuance  of  illegal  writs  to  borrow  money 
for  the  King,  Parliament,  in  the  petition  of  rights,  prayed  for  a 
revocation  and  annulment  of  the  commissions  which,  issuing  under 
the  great  seal,  gave  authority  to  the  application  of  martial  law, 
and  likewise  for  the  removal  of  other  grievances.  To  this  the 
King  reluctantly  consented. 

But  not  content  with  this,  Parliament,  in  1642,  in  the  preamble 
of  a  bill  ^^for  the  better  raising  and  levying  of  soldiers  for  the 
^'present  defence  of  the  Kingdoms  of  England  and  Ireland,"  de- 
clared the  King's  power  to  press  soldiers  to  be  illegal,  unless  in 
the  case  of  sudden  invasion,  and  gave  authority  to  justices,  etc., 
etc.,  to  impress  such  a  number  of  men  as  his  majesty  and  the  two 
houses  of  Parliament  would  appoint ;  and  now,  possessing  all  the 
military  authority.  Parliament  assumed  command  of  all  fortified 
places  and  prepared  a  bill  for  transferring  the  command  of  the 
militia  to  its  Commissioners.     The  refusal  of  King  Charles  to  as- 


6 

sent  to  this  measure  precipitated  the  civil  war  which  devastated  the 
kingdom  and  abolished  the  monarchy.  During  the  Protectorate, 
martial  law  was  exercised  to  the  widest  extent  over  members  of 
the  civil  state. 

On  the  restoration,  the  First  Parliament  abolished  the  ancient 
military  tenures,  and  generally  upheld  the  authority  of  its  branch 
of  the  Grovernment ;  but  the  Second  Parliament,  by  Statutes  13  and 
14,  Car.  11,  declared,  ''That  the  sole  and  supreme  power,  govern- 
"ment,  command,  and  disposition  of  the  militia,  and  of  all  forces 
''by  sea  and  land,  and  of  all  forts  and  places  of  strength  is,  and 
"by  the  laws  of  England  ever  was,  the  undoubted  right  of  his 
"Majesty  and  his  royal  predecessors.''  However,  succeeding  Par- 
liaments exhibited  a  less  subservient  spirit,  and  interfered  so  much 
with  the  so-called  prerogative  of  the  King  that  during  the  latter 
part  of  his  life  he  ruled  many  years  without  one.  James  II.,  con- 
tinuing the  tyranny  of  his  brother,  induced  the  Revolution  of  1688, 
when  the  Convention  Parliament,  in  the  Declaration  of  Rights  ac- 
cepted by  William  and  Mary  of  Orange  as  a  condition  accom- 
panying the  crown,  declared,  "  That  the  raising  and  keeping  of  a 
"standing  army  in  time  of  peace  without  consent  of  Parliament 
"is  contrary  to  law." 

There  was  nothing  in  the  Declaration  of  Rights  to  annul  the 
Statutes  13  and  14,  Car.  II.,  which  declared  the  "government  of 
"the  militia  and  forces  was  a  royal  right."  However,  on  the  re- 
volt of  the  Scottish  Dunbarton  Regiment,  in  1689,  King  William, 
with  politic  regard  to  the  growing  spirit  of  freedom,  apprised 
Parliament  of  the  fact,  with  a  view  to  elicit  its  assistance.  It 
without  delay,  passed  the  Mutiny  Act,  which  has  since  then  been 
annually  re-enacted,  and  thus  legalizes  the  continuance  of  the 
standing  army,  and  provides  for  its  government  thus:  "That  it 
"shall  and  may  be  lawful  to  and  for  his  Majesty  to  form,  make, 
"and  establish  Articles  of  War,  for  the  better  government  of  his 
"Majesty's  forces,  which  Articles  shall  be  judicially  taken  notice 
"of  by  all  judges  and  in  all  courts  whatsoever." 

By  this  Act  the  Articles  of  War  become  part  and  parcel  of  the 
statute  laws  of  England,  and  as  such  are  subject  to  the  supre- 


macy  of  Parliament.  And  the  court  martials  established  under 
the  shadow  of  the  Mutiny  Act,  and  regulated  by  the  Articles  of 
War,  are  ^^  liable  to  the  controlling  authority  which  the  courts  of 
"Westminister  Hall  have  from  time  to  time  exercised  for  the  pur- 
"pose  of  preventing  them  from  exceeding  the  jurisdiction  given 
''to  them."  (Grant  vs.  Sir  Charles  Gould,  2  Henry  Blackstone's 
Reports.)  These  courts,  therefore,  in  no  way  supplant  the  ciyil 
courts,  but  are,  on  the  contrary,  subordinate  thereto.  Blackstone 
was  in  error  when  he  said,  ^'He  regretted  that  the  soldier  should 
''be  reduced  to  a  state  of  servitude  in  the  midst  of  a  nation  of 
"freemen;"  because,  so  far  as  regards  martial  law  as  practiced 
under  the  authority  of  the  Mutiny  Act  and  its  progeny,  the 
Articles  of  War,  the  law  is  written  and  plain. 

But  w^hen  we  come  to  that  kind  of-  martial  law  which  Lord 
Loughborough  refers  to,  in  the  case  of  Grant  vs.  Sir  Charles 
Gould,  Court  of  Common  Pleas,  Trinity  Term,  1792,  as  follows : 
"Where  martial  law  is  established  and  prevails  in  any  country, 
"it  is  of  a  totally  different  nature  from  that  which  is  inaccurately 
"called  martial  law.  Merely^  because  the  decision  is  by  a  court 
"martial,  but  which  bears  no  affinity  to  that  which  was  formerly 
"attempted  to  be  exercised  in  this  kingdom;  ivhieh  was  contrary 
'Ho  the  Constitution  J  and  whieh  has  been  for  more  than  a  century 
'Hotally  exploded.  Where  martial  law  prevails,  the  authority 
"under  which  it  is  exercised,  claims  a  jurisdiction  over  all  onili- 
'Hary  persons^  in  all  circumstances — even  their  debts  are  subject 
"to  enquiry  by  a  military  authority;  every  species  of  offence 
"committed  by  any  person  who  appertains  to  the  army,  is  tried, 
"not  by  a  civil  judicature,  but  by  the  judicature  of  the  regiment 
"or  corps  to  which  he  belongs.  It  extends  also  to  a  great  variety 
"of  cases,  not  relating  to  the  discipline  of  the  army,  in  those 
"States  which  subsist  by  military  power.  Plots  against  the 
"sovereign;  intelligence  to  the  enemy,  and  the  like,  are  all  con- 
"sidered  as  cases  within  the  cognizance  of  military  authority." 
This  kind  of  martial  law  was  declared  in  Ireland  during  the  rebel- 
lion of  1798,  (prior  to  the  union  with  Great  Britain,)  by  the 
Parliament  of  that  kingdom.     The  statute  reads :    "  That  if  any 


"person,  who  shall  be  detained  in  custody  under  the  powers 
''created  by  this  Act,  shall  sue  forth  a  writ  of  Habeas  Corpus, 
"it  shall  be  good  and  sufficient  return  to  such  writ  that  the 
"party  suing  forth  the  same  is  detained  by  virtue  of  a  warrant 
"under  the  hand  and  seal  of  some  officer  or  other  person  duly 
"authorized  by  the  Chief  Governor,  or  Chief  Governors,  for  the 
"time  being,  to  issue  such  warrant  under  the  authority  of  this 
"Act." 

The  passage  of  this  Act  shows  that  the  Parliament  claimed  the 
right  to  proclaim  martial  law.  But  it  further  declares,  "  That 
"  nothing  in  this  Act  contained  shall  be  so  construed  as  to  take 
"away,  abridge,  or  diminish  the  acknowledged  prerogative  of  his 
"Majesty,  for  the  public  safety,  to  resort  to  the  exercise  of  martial 
"law  against  open  enemies  or  traitors."  So  that,  were  we  guided 
in  our  decision  by  the  wording  of  this  statute,  we  would  incline 
towards  the  belief  that  the  right  to  proclaim  martial  law  over 
sections  of  country  in  insurrection  belonged,  in  Ireland,  to  both 
the  Legislative  and  Executive  powers.  During  the  rebellion  a 
gentleman,  named  Grogan,  was  tried  by  court  martial  and  exe- 
cuted. The  Irish  Parliament  subsequently  enacted  a  bill  of 
attainder,  by  which  his  heirs  were  deprived  the  inheritance  of 
property  coming  through  him.  They  consulted  Mr.  F.  Hargrave, 
an  eminent  Barrister  in  Liverpool,  who  refers  to  the  case  in  his 
Jurisconsult  Exercitations,  vol.  1,  page  399,  thus :  "  But  the  ques- 
"tion  which  forced  itself  on  the  author's  mind  Avhen  he  was  called 
"upon,  professionally,  to  write  an  opinion  in  answer  to  those  who 
"consulted  him  for  the  purpose  of  seeking  a  repeal  of  the  Grogan 
"attainder,  was,  whether  independently  of  the  express  warrant 
"of  an  act  of  Parliament,  and  on  the  mere  ground  of  prerogative 
"power,  authority  could  be  given  against  persons  taken  into  cus- 
"tody  for  high  treason  during  the  heat  of  the  rebellion,  to  try 
"them  by  martial  law  for  their  offence,  and  to  punish  them, 
"whether  by  death  or  in  any  other  way,  at  the  discretion  of  the 
"court  martial  so  trying  them.  Looking  at  that  question  he 
"could  not  forbear  avowing  how  his  mind  was  affected.  But  he 
"so  avowed  himself,  under  a  conviction  that  martial  law  to  that 
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'^  extent  was  not  the  law  of  England,  without  an  express  act  of 
^'Parliament,  He  saAV  the  right  of  putting  rebels  to  death  in 
^^  battle,  while  the  battle  lasted. 

''He  also  saw  the  right  to  arrest  those  found  in  actual  rebellion, 
''or  duly  charged  with  being  traitors,  and  to  have  them  imprisoned 
"for  trial  and  punishment  according  to  the  law  of  treason.  But 
"he  could  not  see  that  punishing  and  trying  rebels  according  to 
"martial  law  was,  when  Mr.  Grogan  was  tried  and  put  to  death, 
"part  of  the  English  Law,  as  it  was  administered  in  England,  or 
"even  as  it  was  administered  in  Ireland. 

"On  the  contrary,  he  saw  such  a  prerogative  doctrine  to  be  un- 
"  consonant  with  several  recitals  and  one  enactment  in  that  grand 
"act  of  Parliament,  the  Petition  of  Rights,  in  16th  of  Charles 
"the  First." 

Mr.  Hargrave  mentions  the  doctrine  of  the  prerogative  to  ex- 
ercise martial  law  to  this  extent — as  being  irreconcilable  with 
opinions  declared  by  Sir  Edward  Coke,  Mr.  Noy,  Mr.  EoUe,  Mr. 
Banks,  and  Mr.  Mason,  which  opinions  can  be  found  in  Rush- 
worth,  3d  volume. 

Mr.  Tytler,  in  referring  to  this  kind  of  martial  law,  says :  "In 
"ordinary  times  the  personal  liberty  of  individuals  cannot  be 
' '  abridged  at  the  mere  discretion  of  any  magistrate,  nor  without 
"the  production  of  the  prisoner  in  court,  a  certification  of  the 
"  cause  of  his  detainer,  and  a  decree  of  the  Judge  declaring  it  to 
"be  legal.  But  in  times  of  turbulence  and  danger  these  securities 
"of  personal  liberty  must  yield  to  the  greater  object,  the  security 
"of  the  State  ;  and  the  Legislature  authorizes,  for  a  time,  the  sus- 
"  pension  of  the  statute  of  Habeas  Corpus.  So  likewise  the  com- 
"mon  and  statutory  law,  which,  in  ordinary  times,  is  adequate  to 
"the  coercion  of  all  offences,  may  be  found,  in  times  of  extra- 
"  ordinary  turbulence  and  alarm,  utterly  inadequate  to  the  repres- 
"sion  of  the  most  dangerous  crimes  against  the  State.  The  slow 
"and  cautious  procedure  of  the  King's  ordinary  courts  of  justice 
"keeps  no  pace  with  that  daring  celerity  which  attends  the 
"operation  of  rebellion;  nor  are  their  regulated  forms  and  pub- 
"licity  of  procedure  fitted  to  bring  to  light  the  dark  designs  of  a 
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"conspiracy.  In  such  seasons,  therefore,  tlie  Constitution  pos- 
"sesses  in  itself  that  remedy  Ayhich  is  necessary  for  its  own 
preservation.  By  the  Declaration  of  Rights,  that  important 
deed  by  which  the  liberties  of  the  subject  were  ascertained  and 
"settled  at  the  Revolution,  the  power  of  dispensing  with  the  laws, 
"or  suspending  their  execution,  which  in  former  times  was  exer- 
"cised  by  the  sovereign,  is  declared  to  be  illegal  if  without  the 
"consent  of  Parliament.  Its  legality,  therefore,  with  the  consent 
"of  Parliament,  is  of  consequence  plainly  recognized,  and,  as 
"wdien  emergency  requires,  the  Habeas  Corpus  Act  is  for  a  time 
"suspended,  by  the  joint  will  of  the  King  and  the  two  houses  of 
"Parliament;  so  by  the  same  authority,  in  times  of  actual  rebel- 
"lion,  martial  law,  and  the  mode  of  summary  trials  by  court 
"martial,  is  enacted  for  a  limited  time,  either  over  a  part  or  the 
"whole  of  the  Kingdom  where  such  rebellion  may  exist." 

This  reasoning  is  consistent  with  the  principles  of  the  English 
Constitution,  itself  a  most  anomalous  and  inconsistent  system, 
under  which  great  personal  liberty  is  claimed  for  the  subject,  and 
yet  the  incongruity  of  kingly  prerogative  is  admitted.  A  Consti- 
tution vague  and  indeterminate,  consisting  of  liberties  snatched 
from  the  hands  of  despots  by  Parliaments  as  opportunity  per- 
mitted, or  granted  by  the  careless  good  nature  of  unobservant 
sovereigns.  Thus  tedious  and  weary  have  been  the  efforts  of 
Englishmen  to  recover  some  few  of  the  natural  political  rights 
belonging  to  all  reasoning  beings — rights  that  are  not  a  mere 
inheritance  in  the  light  of  property^  hut  which  are  essential  and 
vested  in  each  individual — dependent  on  the  fiat  or  will  of  no  man ; 
and  of  which  men,  in  the  noble  language  of  the  Rhode  Island  Con- 
vention of  1790,  ^^  cannot  deprive  or  divest  their  posterity,'' 

To  the  wisdom  and  manhood  of  the  patriots  of  the  last  century, 
Americans  owe  the  definition  and  enjoyment  of  these  rights. 

In  the  Declaration  of  Independence,  that  more  than  Magna 
Charta  of  American  liberty,  it  is  declared:  "That  all  men  are 
"  created  equal,  that  they  are  endowed  by  their  Creator  with  cer- 
"tain  unalienable  rights,  that  among  these  are  life,  liberty,  and 
"  the  pursuit  of  happiness.     That  to  secure  these  rights,  govern- 
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^^ments  are  instituted  among  men,  deriving  tlieir  just  powers  from 
''the  consent  of  the  governed ;  that  whenever  any  form  of  govern- 
^'ment  becomes  destructive  of  these  ends,  it  is  the  right  of  the 
'^  people  to  alter  or  abolish  it,  and  to  institute  a  new  government, 
'' laying  its  foundation  on  such  principles,  and  organizing  its 
'^  powers  in  such  form,  as  to  them  shall  seem  most  likely  to  effect 
''their  safety  and  happiness."  This  declares  essentia]  rights 
^^ endowed  by  their  Creator" — rights  that  men  cannot  alienate 
even  from  themselves^  no  matter  ivhat  compacts  they  may  Qnahe, 

It  is  true,  men  may  and  do  make  such  compacts  with  penalties 
for  the  breach  thereof,  but  the  penalty  is  a  consequence  of  the 
agreement,  and  is  enforced  by  human  laws,  and  by  no  means  im- 
pugns the  natural  rights.  Unfortunately,  the  words  right  and 
power  seem  synonimous  to  uncultivated  minds,  and  the  proverb, 
''Might  makes  right,"  is  far  too  widely  accepted.  In  the  same 
way,  many  persons,  in  speaking  of  those  who  administer  the 
Executive  powers  of  the  Federal  Union,  inaccurately  apply  the 
term,  "The  Government,"  forgetting  Mr.  Madison's  able  remarks 
over  the  signature  of  Helvetius :  "The  Government  unquestion- 
"ably  means,  in  the  United  States,  the  whole  Government,  not 
"the  Uxeeiitive  part,  either  exclusively  or  pre-eminently,  as  it 
"may  do  in  a  monarchy,  where  the  splendor  of  prerogative 
"eclipses,  and  the  influence  of  machinery  directs,  every  other 
"part  of  the  Government." 

Having,  in  the  foregoing  pages,  given  a  synopsis  of  opinions  on 
martial  law  in  England,  the  greater  part  of  which  tends  to  prove 
that  for  its  establishment  over  a  section  of  that  country  in  a  state 
of  war  or  rebellion,  an  Act  of  Parliament  is  requisite,  I  now  at- 
tempt by  far  the  more  difficult  task, — to  define  martial  law  in 
the  United  States,  to  show  the  extent  of  its  jurisdiction,  and  to 
determine  what  authority,  if  any,  has  the  right  to  bring  into 
action  its  despotic  power. 

In  1774,  delegates  from  most  of  the  British  Colonies  in  North 
America  met  in  Carpenter's  Hall,  and  after  declaring,  among  other 
things,  that  the  good  people  of  their  respective  Colonies,  justly 
alarmed  at  the  arbitrary  proceedings  of  Parliament  and  Adminis- 
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tration,  have  severally  elected,  constituted  and  appointed  deputies 
to  meet  and  sit  in  general  Congress  in  the  City  of  Philadelphia,  in 
order  to  obtain  such  establishment  as  that  their  religion,  laws, 
and  liberties  may  not  be  subverted.  ^'  Resolved,  N.  C.  D.,  That 
^' they  are  entitled  to  life,  liberty,  and  property,  and  that  they 
"have  never  ceded  to  any  sovereign  power  whatever  a  right  to 
"dispose  of  either  without  their  consent."  This  same  Congress 
issued,  also,  strong  addresses  to  the  people  of  Great  Britain,  to  the 
inhabitants  of  the  various  Colonies,  and  to  the  inhabitants  of  the 
Province  of  Quebec,  and  also  a  petition  to  the  King's  Most  Ex- 
cellent Majesty,  in  the  last  of  which  they  complained,  "  That  the 
"authority  of  the  Commander-in-Chief,  and  under  him  the  Briga- 
"  dier  General  has,  in  time  of  peace,  been  rendered  supreme  in  all 
"the  civil  governments  in  America,"  but  finding  all  efforts  for 
peaceable  redress  of  their  grievances  fruitless,  they,  in  1775,  drew 
up  rules  and  regulations  for  the  government  of  the  army,  and  in 
1776,  the  Declaration  of  Independence.  This  Congress  created 
George  Washington  Commander-in-Chief  of  its  armies,  and  car- 
ried on  the  war  of  Revolution  to  a  successful  issue  without  recur- 
ring once  to  that  kind  of  martial  law  claimed  now  as  the  preroga- 
tive of  a  necessity,  of  which  every  commander  may'  constitute  him- 
self supreme  judge,  thus  elevating  the  military  authority  above  the 
civil ;  notwithstanding  that  it  w^as  of  this,  that  complaint  is  made  of 
the  British  King  in  the  Declaration  of  Independence,  thus :  "'  He 
"has  affected  to  render  the  military  independent  of,  and  superior 
"to,  the  civil  power,"  and  that  the  Constitution  of  .Massachusetts, 
made  in  1780,  declares  that,  "  The  military  power  shall  always  be 
"held  in  an  exact  subordination  to  the  civil  authority  and  be 
"governed  by  it,"  and  "No  person  can  in  any  case  be  subjected 
"to  martial  law  or  to  any  penalties  or  pains  by  virtue  of  that 
"law,  except  those  employed  in  the  army  or  navy,  and  except  the 
"militia  in  actual  service,  hut  ly  the  authority  of  the  Legislature^'' 
and  that  Maine,  Vermont,  Pennsylvania,  New  Jersey,  &c.,  have 
clauses  in  their  Constitutions  of  an  equally  strong  and  similar  na- 
ture, and,  thirdly,  our  glorious  Federal  Constitution  in  its  amend- 
ments endeavors  particularly  to  guard  individual  liberty. 
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In  Article  III.,  it  says  :  ^'No  soldier  shall  in  time  of  peace,  be 
^'  quartered  in  any  house  without  the  consent  of  the  owner,  nor  in 
'Hime  of  war ^  but  in  a  manner  prescribed  by  law." 

In  Article  V.,  '^No  person  shall  be  held  to  answer  for  a  capital, 
''  or  otherwise  infamous  crime,  unless  on  a  presentment  or  indict- 
''ment  of  a  Grand  Jury,  except  in  cases  arising  in  the  land  or 
''naval  forces,  or  in  the  militia,  when  in  actual  service  in  time  of 
"  war  or  public  danger  ;"  and  Indeed,  in  Articles  VI.,  IX.,  and  X., 
which  are  too  familiar  to  the  public  eye  to  require  repetition  here. 

Nothing  in  the  Constitution  would  seem  to  justify  the  exercise 
of  martial  law  over  citizens  of  the  civil  State  by  any  one  holding 
office  under  the  Federal  Union.  However,  a  different  doctrine 
has  been  advanced  by  many  able  minds. 

In  1815,  General  Jackson  declared  martial  law  in  New  Orleans, 
but  seems  to  have  been  aware  that  he  was  transcending  his  authority 
as  he  addressed  himself  to  Major  Eaton  in  terms  like  these  :  "I 
''  very  well  knew  the  extent  of  my  powers,  and  that  it  was  far  short 
'^  of  that  which  necessity  and  my  situation  required.  I  determined, 
''  therefore,  to  venture  boldly  forth,  and  pursue  a  course  corres- 
'' pendent  to  the  difficulties  that  pressed  upon  me.  I  had  an 
''anxious  solicitude  to  wipe  off  the  stigma  cast  upon  my  country  by 
"  the  destruction  of  the  Capitol.  If  New  Orleans  were  taken,  I 
"well  knew  that  new  difficulties  would  arise,  and  every  effort  be 
"made  to  retain  it ;  and  that  if  regained,  blood  and  treasure  would 
"  be  the  sacrifice.  My  determination,  therefore,  was  formed  not 
"to  halt  at  trifles,  but  to  lose  the  city  only  at  the  boldest  sacrifice ; 
"and  to  omit  nothing  that  could  insure  success.  I  was  well  aware 
"that  calculating  politicians,  ignorant  of  the  difficulties  that  sur- 
"  rounded  me,  would  condemn  my  course,  but  this  was  not  material. 
"What  became  of  me  was  of  no  consequence.  If  disaster  did 
"come,  I  expected  not  to  survive  it;  but  if  a  successful  defence 
"could  be  made,  I  felt  assured  that  my  country,  in  the  objects  at- 
"tained,  would  lose  sight  of  and  forget  the  means  that  had  been 
"employed."     (See  Parton's  Life  of  Jackson,  Vol.  II.,  page  60.) 

The  result  proved  the  correctness  of  his  conclusions.  He  was 
reprimanded  by  the  great  politician  Madison,  in  a  letter  written 
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by  the  Secretary  of  the  Treasury,  April  12,  1815.  (See  Parton's 
Life  of  Jackson,  Yol.  II.,  page  320.)  He  was  held  up  to  public 
obloquy  by  aiiother  great  politician,  Henry  Clay,  as  a  '^  Military 
Chieftain,"  and  in  1832,  one  of  the  principles  of  his  Administra- 
tion was,  in  the  State  House  yard,  stated  to  be,  by  the  present 
Nestor  of  the  Philadelphia  Bar,  ''  The  prostration  of  the  influ- 
^^ence  of  all  the  Departments  of  Government,  except  that  which 
"he  fills."  Would  that  this  gentleman  were  now  as  jealous  of 
Executive  usurpation  as  he  was  then ! 

However,  the  people  did  generously  forgive  the  means  employed, 
and  proved  this  by  the  heavy  votes  they  gave  for  General  Jackson, 
in  1824,  1828,  and  1832.  The  opinion  of  the  celebrated  Edward 
Livingston,  at  the  time  Aid-de-Camp  to  General  Jackson,  was,  that 
'^Martial  law  can  only  be  justified  by  the  necessity  of  the  case. 
"The  General  proclaims  it  at  his  risk,  and  under  his  responsi- 
"bility,  not  only  to  the  Government  hut  to  individuals^  because  it 
"is  a  measure  unknown  to  the  Constitution  and  laws  of  the 
"United  States."  (See  Parton's  Life  of  Jackson,  Vol.  II., 
page   59.) 

In  1819,  Henry  Clay  said,  "He  denied  that  any  Commander- 
"  in-Chief  in  this  country  had  the  power  of  life  and  death  at  his 
'•^  sole  discretion."  (See  Annals  XVth.  Congress,  2d  Sess.,  Vol.  L, 
page  643.)  And  Mr.  Storrs,  in  same  volume,  (on  page  751,)  says  : 
"  Court  martials  among  us  are  but  the  mere  creatures  of  positive 
"law.  All  their  authority  is  derived  from  the  statute  which 
"  creates  them  ;  without  that  they  are  nothing.  They  can  take 
"cognizance  of  no  offences  whatever,  except  those  specifically 
"named  in  the  statute,"  and  on  page  1020  of  same  Vol.,  General 
William  Henry  Harrison,  of  Ohio,  says:  "In  the  preceding  ar- 
"gument,  I  have,  I  think,  established  that  the  military  code  of 
"this  country  consists  of  the  Articles  of  War  established  by  the 
"practice  of  our  own  armies  and  those  of  other  civilized  nations. 
"But  in  searching  for  precedents  from  the  practice  of  European 
"armies,  regard  must  be  had  to  a  circumstance  which  gave  to  some 
"commanders  there  a  power  ivhich  a  G-eneral  of  the  United  States 
'^  could  never  have.     It  is  the  case,  when  the  sovereign  personally 
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"  commands  his  own  army,  and  which  gives  him,  of  course,  the  power 
^Ho  alter  the  martial  law  whenever  he  chooses,  a  power  which  in 
'Hhe  United  States  can  only  be  exercised  by  Congress."  And  on 
page  1033,  the  same  General  said  of  General  Jackson's  declaring 
martial  law  at  New  Orleans :  ''  He  tvell  Jcnew  that  he  was 
"violating  the  laws  of  .his  country,  and  that  his  justification  would 
^'depend  on  his  success,"  and  in  1843,  the  Proteus  of  Politics, 
John  Quincy  Adams,  implies  the  opinion  that  he  was  no  believer 
in  the  doctrine  that  military  commanders  can  declare  martial 
law,  thus  :  "  The  question  was,  whether  the  House  would  con- 
''sent  to  pass  the  bill  in  such  a  shape  as  to  sanction  the  principle 
"that  the  commander  of  the  army  has  the  power  to  declare  mar- 
'Hial  law  by  his  own  authority  and  without  instructions  from  the 
"  Government,  and  thus  take  away  the  privileges,  property  and 
"lives  of  citizens  at  his  pleasure;  sanction  this,  and  your  children 
"  to  the  latest  day  will  be  subject  to  martial  law  at  the  fiat,  not 
"only  of  j;he  President,  but  of  a  commander  of  our  army."  (Con- 
gressional Globe,  2d  Sess.,  27th  Congress.) 

It  is  true  that  the  gentleman,  only  one  short  year  before,  said : 
"You  are  about  passing  a  grant  to  refund  to  General  Jackson  the 
"amount  of  a  certain  fine  imposed  upon  him  by  a  Judge,  under 
"the  laws  of  the  State  of  Louisiana.  Tou  are  going  to  refund 
"him  the  money  with  interest;  and  this  you  are  going  to  do, 
"because  the  imposition  of  the  fine  was  unjust.  And  why  was  it 
"unjust?  Because  General  Jackson  was  acting  under  the  laws  of 
"war;  and  because  the  moment  you  place  a  military  commander 
"in  a  district  which  is  the  theatre  of  war,  the  laws  of  war  apply 
"to  that  district."  However,  it  is  to  be  supposed  that  Mr.  Adams 
was  converted  from  the  martial  law,  or  despotic  theory,  by  the 
very  able  writings  of  Judge  Nicholas,  of  Kentucky. 

Mr.  Douglas,  Mr.  Buchanan,  Mr.  Berrien,  and  others,  upheld 
the  right  of  General  Jackson  to  declare  martial  law,  on  the  plea 
of  the  necessity  existing — Salus  populi  suiorema  lex.  Mr.  Botts, 
of  Virginia,  on  the  other  hand,  denied  "  That  General  Jackson 
"had  the  right  to  declare  martial  law,  and  to  substitute  his  own 
"absolute  will  for  the  laws  of  the  countrv." 
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General  Jackson  was  greatly  pleased  with  Mr.  Douglas'  speech, 
and  is  said  to  have  used,  in  his  expression  of  thanks  to  him,  these 
words;  ^'I  knew  when  I  proclaimed  martial  law,  that  I  was  doing 
"right,  but  never,  until  I  read  your  speech,  could  I  have  expressed 
"the  reasons  which  actuated  my  conduct." 

So  much  for  extra  judicial  opinions ;  they  are,  as  must  be  all 
such  where  political  feuds  and  alliances  influence  the  speaker, 
contradictory  and  unsatisfactory. 

Now,  we  come  to  the  Bench,  whence  all  passion  should  be 
banished,  and  the  motto  be:  '' Fiat  justitia,  ruat  eoelum,'' 

In  Johnson  vs,  Duncan,  et  al.,  page  157,  condensed  reports 
Supreme  Court  of  Louisiana,  Judge  Martin  says :  "  If  it  be  said 
"that  the  laws  of  war,  being  the  laws  of  the  United  States, 
"authorize  the  proclamation  of  martial  law,  I  answer  that^  in 
"peace  or  in  %var^  no  laiv  can  he  enacted  hut  hy  the  Legislative 
''2^ower.'' 

And  Judge  Derbigny  says :  "  To  have  a  correct  idea  of  martial 
"law  in  a  free  country,  examples  mnst  not  he  sought  in  the  arhi- 
'Hrary  conduct  of  ahsolute  G-overnments,  The  monarch,  who 
"unites  in  his  hands  all  the  powers,  may  delegate  to  his  Generals 
"an  authority  unbounded  as  his  own.  But  in  a  republic,  where 
"the  Constitution  has  fixed  the  extent  and  limits  of  every  branch 
"of  government  in  time  of  ivar^  as  ivell  as  of  peace^  there  can 
"exist  nothing  vague,  uncertain,  or  arbitrary  in  the  exercise  of 
"any  authority." 

And  Judge  Bay,  of  South  Carolina,  in  Lamb's  case.  Car.,  Law 
Reports,  330,  says:  "If  by  martial  law  is  to  be  understood  that 
"  dreadful  system,  the  law  of  arms,  which  in  former  times  was 
"exercised  by  the  King  of  England  and  his  lieutenants,  when  his 
"word  was  the  law,  and  his  will,  the  power  by  which  it  was 
"exercised,  /  have  no  hesitation  in  saying  that  such  a  mon- 
aster conld  not  exist  in  this  land  of  liherty  and  freedom.  The 
"political  atmosphere  of  America  would  destroy  it  in  embryo.  It 
"was  against  such  a  tyrannical  monster  that  we  triumphed  in  our 
"revolutionary  conflict.  Our  fathers  sealed  the  conquest  by  their 
"blood,  and  their  posterity  will  never  permit  it  to  tarnish  our  soil 
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'^hj  its  unhallowed  feet,  or  harrow  up  the  feelings  of  our  gallant 
^'sons  by  its  ghastly  appearance." 

The  Judge  evidently  overrated  popular  jealousy  of  Executive 
usurpation,  as  was  proven  by  the  acquiescence  in  Jackson's 
actions  of  1815,  and  is  proven  by  the  popular  approval  of 
Executive  action  in  Missouri  and  other  portions  of  our  land  of 
liberty,  A.  D.,  1862. 

General  Halleck,  in  his  very  interesting  work  on  International 
Law,  chapter  15,  argues,  '^  That  the  right  to  declare,  apj)ly,  and 
^'exercise  martial  law,  is  one  of  the  rights  of  sovereignty;  and  is 
'^as  essential  to  the  existence  of  a  State  as  is  the  right  to  declare 
''or  carry  on  war," 

His  chief  American  authority  in  regard  to  this,  as  well  as  to 
the  other  military  doctrines  advanced  in  chapter  15,  is  Ex- 
Attorney  General  Caleb  Gushing,  whose  dicta  w^ould  probably 
be  entitled  to  about  as  much  respect  as  those  of  our  present 
Attorney  General,  were  he  equally  consistent;  but  I  know  of  no 
one  who  so  practically  appreciates  the  Roman  proverb,  "  Malum 
'' est  consilium  quod  mutari  non  potest," 

General  Halleck  is  now  practically  proving  that  the  power  to 
"  declare,  apply,  and  exercise  martial  law,"  one  of  the  rights  of 
''  sovereignty"  lies  with  the  General  locally  commanding.  I  cannot 
deny  his  power — but  even  adopting  his  own  hypothesis,  I  do  his 
authority.  If  this  right  be  similar  and  incidental  to  the  right 'to 
declare  and  carry  on  war,  the  Constitution  has  delegated  it  to 
Congress  in  Section  8  of  Article  I.  The  Executive  power  is  not 
the  G-overnment  of  the  United  States  ;  it  is  the  mere  arm  of  it; 
and  as  to  the  sovereignty,  it  reposes  in  the  peoples  of  the  several 
States,  and  the  question  is  whether  they  have  delegated  the 
despotic  power,  called  martial  law,  to  the  Federal  Government 
or  not,  and  if  they  have,  to  what  branch  of  it  ?  Is  it  contained 
in  any  of  the  Sections  of  Article  I.,  which  treats  of  Legislative 
grants,  or  of  Article  II.,  which  treats  of  Executive,  or  does  it  come 
within  the  scope  of  the  theory"^  John  Taylor,  of  Virginia,  applied 


*  See  Annals  of  VIII.  Congress,  First  Session,  page  50. 
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to  the  purchase  of  the  Colony  of  Louisiana,  in  1803  ?  and  which, 
in  this  case  may  be  worded  thus  : 

Before  the  Confederation  each  State  in  the  Union  possessed  the 
right  to  wage  war,  and  as  a  contingent  necessity  appendent 
thereto,  the  right  to  declare  and  exercise  martial  law.  By 
granting  to  the  Federal  Union  the  right  to  declare  war,  it  granted 
with  it  the  contingent  authority ;  therefore,  the  State  no  longer 
possesses  it,  "  unless  actually  invaded,  or  in  such  imminent  danger 
^'as  will  not  admit  of  delay."  (Constitution  U.  S.  Article  I., 
Sec.  10.) 

This  theory  is  plausible  though  not  conclusive. 

However,  as  for  General  Halleck's  conclusion,  I  do  not  accept 
it  as  applicable  to  the  Government  of  the  Federal  Union,  because 
Article  X.  of  Amendments  to  the  Constitution,  viz  :  "  The  powers 
''not  delegated  to  the  United  States,  by  the  Constitution,  nor 
''  prohibited  by  it  to  the  States,  are  reserved  to  the  States  respec- 
''tively,  or  to  the  people,"  proves  this  Government  to  be  one  of 
limited  and  enumerated  powers,  and  that,  lohat  is  not  given  is  re- 
tained^ in  which  respect  it  differs  essentially  from  the  State 
Sovereignties,  which  are  presumed  to  have  Legislative  powers  only 
limited  hy  the  restrictions  contained^  first  in  the  Constitution  of  the 
Federal  Union,  second  by  those  in  the  Constitution  of  the  respective 
States, 

So,  to  conclude,  I  hold, 

Mr  St.- — That  the  Legislature  of  any  State  in  the  Union  can  de- 
clare martial  law,  providing  such  State  be  ^'  actually  invaded,  or 
''in  such  imminent  danger  as  will  not  admit  of  delay,"  unless 
the  State  Constitution  contain  a  restriction  upon  such  power. 

Second, — That  there  is  a  possibility  that  the  right  to  declare 
martial  law,  is  contained  in  the  grants  made  to  Congress  in  Sec- 
tion 8,  of  Article  I.;  and  if  so,  to  make  martial  law  effective, 
it  would  be  requisite  to  suspend  the  privilege  of  the  Writ  of 
Habeas  Corpus,  to  have  authority  to  do  which  the  contingencies 
mentioned  in  the  second  clause  of  Section  9,  Article  L,  must  arise. 

Third. — That  General  Jackson's  precedent  in  New  Orleans  was 
a  bad  one,  and  that  neither  the  Executive,  or  any  of  his  sub  com- 
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maiiders,  can,  by  virtue  of  office,  of  riglit  declare,  apply,  or  exer- 
cise martial  law  in  any  State  of  the  Federal  Union,  and  that  the 
so  doing  is  subversive  of  the  principles  of  our  Government  as  de- 
fined in  the  Declaration  of  Independence,  in  the  Federal  Constitu- 
tion, and  in  the  bills  of  rights  or  Constitutions  of  the  several  States^ 

Philadelphia,  April  2,  1862. 


ANSWER 

To  Mr,  Binney's  Reply  to  "Memarks''  on  Ms  Treatise  on  the 
Habeas  Corpus, 


A  portion  of  the  argument  of  the  author  of  the  ''  Remarks  on 
Mr.  Binney's  Treatise  on  the  Writ  of  Habeas  Corpus"  has  been 
made  the  subject  of  criticism  by  that  gentleman  in  his  '^  Second 
Part,"  and  although  he  asserts  that  ^4t  is  impossible  to  treat  this 
argument  seriously,"  yet,  as  he  devotes  some  space  to  the  attempt, 
and  evidently  labors  for  its  overthrow,  admitting  that  the  proposi- 
tion which  it  supports  ^'is  both  pertinent  and  important,"  the 
writer  of  the  Remarks  offers  a  few  additional  suggestions  in  defence 
of  his  views,  and  in  opposition  to  Mr.  Binney's  attempts  to  sustain 
the  President's  asserted  Constitutional  power  of  suspending  the 
privilege  of  the  great  Writ  of  Freedom. 

Mr.  Binney  admits  ''that  there  is  no  express  delegation  of  power 
in  the  Constitution"  to  suspend  the  privilege  of  the  Writ.  He 
denies  that  the  Habeas  Corpus  clause  is  merely  restrictive  of  such 
a  power,  and  contends  that  it  implies  of  itself  a  grant  of  power. 
He  admits  that  if  the  clause  be  a  restriction,  and  not  a  grants 
there  is  no  power  conferred  on  the  President,  outside  of  the  clause 
itself,  which  would  authorize  his  suspension  of  the  privilege,  and, 
accordingly,  he  argues  in  favor  of  the  implied  grant  in  the  clause. 
Without  this  he  has  not  the  shadow  of  a  case.  He  discards  Eng- 
lish analogy — he  abandons  the  pretence  of  an  express  grant— and, 
therefore,  he  adheres  tenaciously  to  his  only  hope,  an  hnjjlieation 
of  power.  And,  strange  as  it  may  seem,  it  is  true  that,  in  dis- 
cussing the  extent  of  powers  vested  in  the  departments  of  a  free 
republican  government  ''of  enumerated  and  specific  powers,"  Mr. 
Binney  is  compelled  and  content  to  place  this  mighty  power  of 
depriving  a  prisoner  of  bail  and  trial — so  justly  called  by  him  "  an 
imperial  power" — on  the  supply  of  an  ellipsis  !  We  are  indebted 
to  him  for  the  thought  as  well  as  the  expression. 

Be  it  remarked,  that  the  ellipsis  which  he  supplies,  viz:  "and 
then  it  may  he  suspended,"  is  introduced  by  him  in  i\iQ  potential  or 
subjunctive  mood,  while  the  preceding  part  of  the  clause  is  in  the 
imperative^  viz  :  ''shall  not  be  suspended."  The  natural  supply  of 
an  ellipsis  in  such  a  clause  would  have  been,  that,  in  the  excepted 


case,  the  privilege  ^^ shall  be  suspended;"  and  if  it  had  been  so, 
the  argument  on  either  side  would  have  been  without  much  practi- 
cal value — because  if  it  were  imperative,  in  a  given  case,  to  sus- 
pend the  privilege,  it  would  be  of  little  account  what  department 
of  the  government  was  the  mere  instrument  of  performing  the 
function.  We  wonder,  therefore,  that,  in  supplying  the  ellipsis, 
Mr.  Binney  did  not  employ  another  mood.  That  which  he  has 
employed  leaves  a  discretionary  power  in  somebody,  and  this 
shows,  without  more,  how  dangerous  is  the  privilege  which  he 
claims  of  interpolating  clauses  into  a  written  Constitution. 

Further.  As  the  clause  is  in  the  negative,  ^' shall  not  be  sus- 
pended," it  is  the  natural  and  grammatical  view  of  the  subject  to 
regard  it  as  a  restriction ;  and,  therefore,  the  burden  of  the  argu- 
ment is  on  those  who  assert  it  to  be  a  positive  grant  by  implica- 
tion. The  primary  impression  of  every  reader  of  the  famous 
clause  would  be,  that  the  framers  of  it  had  in  their  mind  the  power 
of  some  person  or  body  to  do  the  particular,  objectionable  act, 
and  that  they  resolved  to  prevent  or  restrict  it. 

Again.  We  agree  that,  if  the  clause  be  a  restriction,  it  must 
be  a  restriction  on  some  power  to  be  found  in  the  Constitution. 
Not  discarding  English  analogy  ourselves,  and  believing  that  the 
Convention  which  formed  the  Constitution  did  not  discard  it,  we 
are  led  to  suppose  that,  as  the  British  Parliament  and  not  the 
King,  since  Charles  the  Second's  time,  has  exercised  the  power, 
the  restrictive  clause  was  designed  to  limit  legislative  and  not 
executive  authority  in  this  respect  to  specific  cases. 

The  power  in  Congress,  but  for  the  restriction  of  the  Habeas 
Corpus  clause,  would  have  flowed  from  the  express  grant  of  power 
to  the  Legislature  ''to  declare  war" — 'Ho  raise  and  support 
armies" — "to  provide  and  maintain  a  navy" — "to  provide  for 
calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections  and  repel  invasions,"  and  "to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers,  and  all  other  powers  vested  by  this  Constitution 
in  the  Government  of  the  United  States,  or  in  any  department  or 
officer  thereof." 

These  are  sovereign  powers  of  the  highest  degree,  and  are  those 
usually  exercised  by  the  Executive  in  monarchical  governments. 
Indeed,  history,  ancient  or  modern,  may  be  sought  in  vain  for  the 
absence  of  the  exercise  of  the  power,  by  whatever  government,  of 
arresting  and  detaining  suspected  or  actively  dangerous  persons, 
during  seasons  of  actual  or  threatened  hostilities.  The  supreme 
power  in  the  State  usually,  at  once,  resorts  to  this  measure  of 
defence.  In  our  own  land,  a  legal  state  of  war — the  raising  and 
maintenance  of  fleets  and  armies — the  calling  forth  of  the  militia 
of  the  whole  country  to  execute,  when  opposed,  the  laws  of  the 


Union,  and  to  put  down  rebellion  at  home,  and  to  repel  invasion 
from  abroad — these  constitute  just  the  condition  of  things  when 
the  suspending  of  the  ordinary  privileges  of  the  citizen  may  become 
necessary;  and  the  department,  therefore,  which  is  entrusted  with 
these  high  functions  of  sovereignty  is  the  power  to  suspend,  during 
an  emergency,  the  privilege  in  question. 

Congress  is  vested  with  all  legislative  powers  granted  by  the 
Constitution. 

If  a  law  suspending  the  privilege  of  the  Writ  of  Habeas  Cor- 
pus be  necessary  and  proper  for  carrying  into  execution  the  power 
to  declare  war  and  to  raise  and  support  armies,  and  to  provide  for 
calling  forth  the  militia  to  execute  the  laws  of  the  Union,  suppress 
insurrections  and  repel  invasions,  then  such  a  law  would  be  (except 
for  the  Habeas  Corpus  clause)  within  the  power  of  Congress,  with- 
out other  restriction. 

If  a  law  suspending  the  privilege  of  the  Writ  be  necessary  and 
proper  for  carrying  into  execution  the  power  vested  in  the  Presi- 
dent, to  take  care  that  the  laws  be  faithfully  executed,  or  as  Com- 
mander-in-Chief of  the  Army  and  Navy  of  the  United  States,  then 
such  a  law  would  be  (except  for  the  Habeas  Corpus  clause)  within 
the  power  of  Congress,  without  other  restriction. 

The  effect  of  the  Habeas  Corpus  clause  is  to  restrict  the  exer- 
cise of  the  power  of  suspension  to  cases  of  rebellion  or  invasion^ 
ivlien  the  public  safeti/  may  require  it. 

Invasion  presupposes  ivar.  Rebellion,  without  being  properly 
war,  involves  many  of  its  incidents  and  consequences. 

The  Amendments  to  the  Constitution  provide,  among  other 
things,  that  the  right  of  the  people  to  be  secure  in  their  persons 
against  unreasonable  seizures  shall  not  be  violated — that  no  war- 
rants shall  issue  but  upon  probable  cause,  supported  by  oath  or 
affirmation— that  no  person  shall  be  held  to  answer  for  a  capital 
or  otherwise  infamous  crime,  unless  on  presentment  or  indictment 
of  a  grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces 
or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public 
danger — and  that  in  all  criminal  prosecutions  the  accused  shall 
enjoy  the  right  to  a  speedy  and  public  trial  by  an  impartial  jury. 

These  are,  all  of  them,  restrictions  imposed  upon  the  exercise 
of  power  by  any  of  the  different  departments  of  Government,  and 
are  conservative  of  liberty.  They  must  be  taken,  in  construing 
the  Constitution,  in  connexion  with  the  Habeas  Corpus  clause;  and 
thus  taken  together,  these  valuable  rights  of  freemen  can  only  be 
modified  or  abrogated  when,  in  the  specified  times  of  great  public 
danger,  the  safety  of  the  community  requires  it  at  the  hands  of 
the  representatives  of  the  people. 

The  principle  of  restriction  or  limitation  on  granted  powers,  as 
applicable  to  the  clauses  of  the  9th  Section  of  the  First  Article^ 


was  noticed  by  C.  J.  Marshall,  in  liis  opinion  in  the  great  case  of 
McCullough  vs.  The  State  of  Maryland,  in  4  Wheaton,  316.  The 
question  there  was,  as  to  the  power  of  Congress  to  establish  a  bank 
or  create  a  corporation.  After  remarking  that  this  was  not  among 
the  enumerated  powers,  and  pointing  out  the  difference  between 
the  Articles  of  Confederation  and  the  Constitution — the  former 
requiring  that  everything  granted  should  be  expi^eQsly  and  minutely 
described,  and  the  latter  providing  that  the  powers  not  delegated  to 
the  United  States  (omitting  the  word  '' expressly")  were  reserved 
to  the  States  or  the  people — that  eminent  Judge  held  that,  whether 
a  particular  p^wer,  which  might  become  the  subject  of  contest, 
had  been  delegated  to  the  Union,  or  prohibited  to  the  States, 
depended  on  a  fair  construction  of  the  whole  instrument.  He 
further  remarked,  that  a  Constitution  should  not  partake  of  the 
prolixity  of  a  legal  code,  and  added— '4ts  nature,  therefore, 
requires  that  only  its  great  outlines  should  be  marked,  its  impor- 
tant objects  designated,  and  the  minor  ingredients  which  compose 
those  objects,  be  deduced  from  the  nature  of  those  objects  them- 
selves. That  this  idea  was  entertained  by  the  framers  of  the 
American  Constitution,  is  not  only  to  be  inferred  from  the  nature 
of  the  instrument,  but  from  the  language.  Why  else  ivere  some 
of  the  limitations  found  in  the  9th  Section  of  the  First  Article 
introduced  T' 

And  on  which  of  the  enumerated  powers  does  the  Chief  Justice 
place  that  to  incorporate  a  bank,  admitting,  as  he  did,  that  there 
is  no  such  express  power?  Among  the  ^*^ great  powers,"  as  he 
properly  styles  them,  'Ho  lay  and  collect  taxes,  to  borrow  money, 
to  regulate  commerce,  to  declare  and  conduct  a  war,  and  to  raise 
and  support  armies  and  navies,"  he  finds  the  power  he  was  seeking, 
by  the  help  of  the  argument,  'Hhat  a  government  entrusted  with 
such  ample  powers,  on  the  due  execution  of  which  the  happiness 
and  prosperity  of  the  nation  so  vitally  depend,  must  also  be  en- 
trusted with  ample  means  for  their  execution."  Having  a  discre- 
tion then  in  the  employment  of  means,  it  was  within  the  Constitu- 
tional power  of  Congress  to  charter  a  bank  as  the  selected  means. 
Is  Judge  Marshall  ''at  large,"  "indefinite,"  and  ''obscure,"  in 
his  reasoning  on  this  head?  Does  Mr.  Binney  adopt  it?  If  not, 
on  what  does  he  or  did  he  place  the  power  of  Congress  to  charter 
a  National  Bank  ?     On  an  ellipsis  ? 

If  the  argument  of  C.  J.  Marshall  be  not  open  to  the  criticism 
suggested,  how  is  the  present  writer's  analogous  argument  fairly 
to  be  so  criticised  ?  The  reader  will  observe,  that  the  Chief  Jus- 
tice assumes,  that  the  power  of  Congress  to  declare  war  involves 
the  power  to  conduct  war;  and  this,  if  it  be  so,  strengthens  very 
much  the  position  as  to  the  power  of  Congress  over  the  means  of 
carrying  it  on,  and  may  well  justify  the  assertion,  that,  but  for  the 


restriction  in  the  Habeas  Corpus  clause,  Congress  could  have  sus- 
pended the  privilege  of  the  Writ,  when  it  saw  proper,  in  time  of 
war. 

Had  it  been  the  design  of  the  Constitution  by  the  clause  in 
question  to  confer  power,  the  natural  language  would  have  been 
thus:  ''Congress  (or  the  President)  shall  have  power  to  suspend 
the  privilege  of  the  Writ  of  Habeas  Corpus,  when,  in  cases  of 
rebellion  or  invasion,  the  public  safety  may  require  it."  So  far, 
however,  as  Congress  is  concerned,  the  grant  would  have  been  but 
in  aifirmance  of  a  power  justly  derivable  from  other  grants  to  the 
legislature ;  and,  therefore, ,  the  only  value  of  the  clause  would 
have  been  contained  in  the  restriction  which  it  embodied.  The 
whole  proposition,  therefore,  was  put  in  the  negative  form,  imply- 
ing the  previous  power,  and  taking  it  away,  yet  not  in  all  cases, 
because  it  imposes  a  modification  on  the  restriction  of  the  power. 

The  entire  effect  was  to  leave  the  authority  existing  in  a  limited 
degree. 

Mr.  Binney,  with  great  adroitness,  asserts  that  the  objection,  viz : 
that  the  clause  does  not  give  authority  or  power,  '-is  an  affirmative 
one,  and  puts  upon  the  writer  who  makes  it  the  duty  of  proving 
it."  Everjr  lawyer  and  every  controversialist  knows  the  advantage 
of  throwing  the  burden  of  proof  on  an  adversary.  It  is  like  being 
in  possession,  which,  in  popular  apprehension,  is  nine-tenths  of  the 
law.  No  reason  is  offered  for  this  assertion,  as  to  where  the  affir- 
mative lies,  and  therefore  it  may  be  replied  to  the  suggestion,  in 
Mr.  Binney's  own  words  which  he  applies  to  an  antagonist,  ''this 
is  not  argument,  but  dogmatism." 

Let  us  look  at  it  a  moment. 

The  clause  is  a  general  negative  with  a  special  exception.  Such 
a  thing  shall  not  be  done  unless  in  a  particular  contingency. 
There  is  a  direct  prohibition  to  do  it,  with  an  implication  of  the 
right  to  do  it  under  special  circumstances.  The  objection  under 
consideration  is,  that  such  a  clause  is  a  restriction  on  power.  The 
proposition  of  Mr.  Binney  is,  that  such  a  clause  is  a  grant  of 
power.     Upon  whom  lies  the  burden  of  proving  his  position  ? 

The  express  language  of  the  clause  is  prohibitory  and  restrictive 
— the  implied  language  of  the  clause  is  donative  of  power.  How 
-can  he,  who  contends  for  the  implication,  say  to  his  adversary, 
who  relies  upon  the  express  terms,  you  must  assume  the  burden  of 
proof  ?  Does  the  position  that  the  clause  is  a  restriction  carry 
with  it  more  of  the  burden  of  an  affirmative  than  the  counter  pro- 
position that  the  clause  is  a  grant  of  authority? 

The  truth  is,  such  a  great  question  as  that  in  controversy  is  not 
to  be  solved  by  any  logical  finesse,  but  by  its  real  and  essential 
merits.  The  whole  clause  is  to  be  construed,  according  to  its  fair 
and  honest  meaning,  having  regard  to  other  clauses  in  the  Consti- 


tution,  and  to  the  spirit  and  tone  of  the  Avhole  instrument.  The 
desire  to  acquire  an  advantageous  stand-point  in  the  controversy 
must  spring  from  the  conviction  that  there  is  an  instinctive j  manlj 
sentiment  in  the  hearts  of  the  American  people,  which,  at  once, 
revolts  at  the  supposition  that  there  is  in  their  Constitution  of  gov- 
ernment any  occult  principle  which  it  requires  logical  acumen  to 
develop,  and  which  confers  upon  their  President  a  power  not 
wielded  by  any  successor  on  the  throne  of  England  of  the  First 
Charles. 

Bills  of  Rights,  says  Mr.  Hamilton,  [Federalist,  No.  84,)  are  in 
their  origin  "abridgments  of  prerogative  in  favor  of  privilege," 
''reservations  of  rights  not  surrendered  to  the  Prince."  The  gen- 
eral objections  to  them,  he  affirms  to  be,  that  often  containing 
exceptions  to  powers  not  granted,  'Hhey  would  afford  a  tolerable 
pretext  to  claim  more  than  was  granted."  To  guard  against  the 
absurdity  of  providing  against  the  abuse  of  an  authority  which 
was  not  given,  it  would  be  urged  that  the  restraint  afforded  a  clear 
implication  that  the  power  was  intended  to  be  vested.  He  further 
contends,  "that  the  Constitution  is  itself,  in  every  rational  sense, 
and  to  every  useful  purpose,  a  Bill  of  Rights."  It  answers  one 
main  purpose  of  them,  "by  declaring  and  specifying  the  political 
privileges  of  the  citizens  in  the  structure  and  administration  of  the 
government,"  and  another,  by  defining  "certain  immunities  and 
modes  of  proceeding  which  are  relative  to  personal  and  private 
concerns."  Mr.  Hamilton  moreover  asserts,  that  the  Oonstitiition 
establishes  the  Writ  of  Habeas  Corpus^  and  therefore  affords,  to 
that  extent,  the  greater  security  to  liberty. 

I^ow,  if  this  mode  of  argument  be  sound,  and  Mr.  Binney  would 
hardly  contest  it,  what  becomes  of  the  imjjUeation  of  potver  f  Must 
we  not  look  for  any  particular  power  under  the  head  of  express 
grants,  construed  liberally,  yet  according  to  their  true  spirit?  So 
that,  if  we  go  beyond  the  words  of  an  express  grant,  we  must  be 
limited  in  our  advance  by  necessary  implication  from  it. 

The  sum  of  the  controversy  seems  to  be  this — 

Mr.  Binney  contends — That  the  Writ  of  Habeas  Corpus  cannot 
be  suspended  by  any  department  of  our  Grovernment,  and  never 
has  been;  that  all  which  can  be  or  has  been  attempted  to  be  done 
by  the  present  Executive,  has  been  the  suspension  of  the  privilege 
of  the  Writ. 

The  advocates 'of  freedom  contend — That  the  privilege  of  the 
Writ  is  the  benefit  or  protection  of  it,  or  the  right  to  demand  its 
security;  and  that  if  this  be  taken  away  the  Writ  itself  is  practi- 
cally dead  in  any  particular  case. 

Mr.  Binney  contends — That  the  language  of  the  clause  was  new 
or  original  with  Mr.  Pinckney;  and  that  the  use  of  this  special 
language,  for  the  first  tim.e  in  our  country,  in  the  Constitutional 


ConventiGii,  demonstrates  his  favorite  distinction  between  the  Writ 
and  the  privilege  of  the  Writ. 

The  advocates  of  freedom  contend — That  they  have  demonstrated 
Mr.  Binney's  error,  on  this  head,  in  point  of  fact;  have  shown  the 
use  of  the  phrase  in  America  before  its  employment  by  Mr.  Pinck- 
ney ;  and  that  such  use  has  manifested  the  non-existence  of  the 
distinction  contended  for. 

Mr.  Binney  contends — That  the  analogies  bearing  upon  the 
rights  of  freemen,  drawn  from  the  British  Law  and  Constitution, 
are  Inapplicable  to  the  case  in  hand. 

The  advocates  of  freedom  contend — That  the  rights  of  freemen 
in  the  United  States  are  a  part  of  their  heritage  from  British 
ancestors;  and  that  the  English  Constitution  and  Law"  furnish 
reliable  analogies  in  questions  of  construction  of  the  Constitution 
of  the  United  States. 

Mr.  Binney  contends — That  the  power  of  suspending  the  privi- 
lege of  the  Writ  is  entirely  consonant  with  our  ideas  of  proper 
Executive  authority,  and  alike  consistent  with  the  nature  of  the 
President's  office. 

The  advocates  of  freedom  contend — That  the  disputed  power  is 
one  which  American  ideas  and  sentiments  have  dissociated  from 
Executive  functions  under  a  free  Republican  government,  and 
which  those  ideas  and  sentiments  properly  attribute  to  Legislative 
authority. 

Mr.  Binney  contends — That  the  Habeas  Corpus  clause  is  a  pro- 
hibition, and  also  an  implied  grant  of  power,  which  he  has  the 
privilege  of  converting,  by  the  supply  of  an  ellipsis,  into  an  ex- 
press, discretionary  grant  in  favor  of  the  President. 

The  advocates  of  freedom  contend — That  the  clause  is  indeed  a 
prohibition,  but  is  so,  by  way  of  modified  limitation  or  restriction 
on  other  granted  powers  to  Congress ;  and  that  there  is,  therefore, 
no  warrant  for  supplying  the  supposed  ellipsis,  and  that  there  is 
no  implication  of  authority  in  favor  of  the  President.  Further, 
that  if  there  is  any  implication  of  granted  power  in  the  clause,  it 
enures  in  favor  of  Congress  and  not  of  the  Executive. 

Mr.  Binney  contends — That  the  point  now  in  dispute  has  never 
been  authoritatively  decided,  and  that,  therefore,  it  is  entirely  open 
for  determination  in  accordance  with  his  views. 

The  advocates  of  freedom  contend — That  the  highest  judicial 
authorities  in  the  land  have  expressed,  in  cases  regularly  before 
them,  opinions  in  favor  of  the  power  of  Congress  and  against  that 
of  the  President  in  the  premises,  which  opinions  are  of  sufficient 
weight  to  rule  the  point  accordingly,  if  it  were  otherwise  in  doubt ; 
and  that  those  opinions  have  been  in  consonance  with  the  tenor  of 
legal  impressions,  and  with  the  prevalent  sense  of  the  community, 
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from  the  date  of  the  adoption  of  the  Federal  Constitution  down  to^ 
the  promulgation  of  Mr.  Binney's  theory. 

Mr.  Binney  contends — That  it  is  a  lawful  and  a  praiseworthy 
actj  in  the  present  crisis,  to  seize  a  citizen  in  a  peaceful  State^. 
where  law  and  justice  are  openly  and  constantly  administered  and 
dispensed  by  the  Courts,  and  without  a  responsible  accuser,  with- 
out oath  or  warrant,  and  without  a  hearing,  by  the  mere  will  of  the- 
President  or  one  of  his  subordinates,  to  hurry  him  to  a  distant  for- 
tress, and  keep  him  confined  there  indefinitely,  without  bail  or 
trial. 

The  advocates  of  freedom  contend — That  all  this  is  sheer  usur- 
pation and  tyranny,  because  a  violation  of  the  Constitution  of  the 
Union. 

Mr.  Binney  and  the  advocates  of  freedom  agree — and  it  is 
pleasant  to  find  one  point  of  agreement  with  him — that  for  any 
wrong  done  by  the  President  or  his  ofiicers,  through  an  unconsti- 
tutional or  injurious  act,  Congress  has  no  power  to  take  away  the 
remedy  of  the  injured  party,  and  that  his  right  of  action  would 
survive  the  vain  effort  to  duplicate  the  wrong  done  him. 

Philadelphia,  May,  18C2, 


I^ToTE. — The  writer  has  said  nothing  of  the  criticism  on  his  supposed  reliance  upon  the 
''  general  welfare'^  clause.  In  a  note  lo  the  second  edition  of  ''The  Remarks/''  long  before 
the  appearance  of  Mr.  Binney's  Second  Part,  he  disclaimed  any  intention  of  the  kind 
imputed  to  him. 
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The  people  of  the  United  States,  through  State  Conventions, 
ordained  that  the  Constitution  should  be  the  supreme  law  of  the 
land ;  and  to  secure  the  blessings  of  liberty  to  themselves  and  their 
posterity,  by  the  1st  clause  of  the  9th  section  of  the  1st  Article, 
declared  that 

'^  The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be 
suspended,  unless  when,  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  require  it." 

It  will  be  observed  that  this  does  not,  nor  does  the  Constitution 
elsewhere,  grant  this  privilege  to  the  people.  It  assumes  that  they 
have  it. 

It  prohibits  the  Government  of  the  United  States,  and  all  its 
departments,  under  any  and  all  circumstances,  from  totsllj  depriving 
the  people  of  this,  their  privilege ;  but  it  does  grant  the  power  to 
susjjend  that  privilege  when,  but  not  till,  two  things  shall  concur 
and  have  been  determined  by  the  competent  authority,  viz  : 

1.  A  rebellion,  {or  an  invasion,)  and 

2.  That  the  public  safety  requires  it  to  be  then  suspended. 
'This  clause  grants,  that,  under  these  concurring  conditions,  that 

power  may  be  exercised  by — whom?  That  is  the  inquiry. 

It  is  affirmed  by  some,  that  that  power  is  granted  to  the  Presi- 
dent^ and  by  others  that  it  belongs  to  the  Congress^  No  one  has 
thus  far  contended  that  it  belongs  to  each  of  them,  nor  yet  to  the 
Judiciary,  It  follows  that  the  power  can  be  exercised  only  by 
the  Congress  or  by  the  President. 

For  the  President's  power  it  has  been  said : 

I.  That  the  phrases,  "privilege  of  the  Writ,"  and  "suspended" 
as  predicated  of  that  privilege,  are  expressions  unknown  to  the 
common  or  to  parliamentary  law — and  that  "  suspending  the  Habeas 
Corpus  Act"  is  an  "inaccurate  expression,"  as  the  Act  "was 
never  for  a  moment  suspended."    That  "  suspending  the  privilege" 

(3) 


was  a  phrase  "first  used  in  the  Constitution  of  the  United  States," 
hence  all  analogy  from  the  English  law  and  Constitution  must  be 
discarded. 

II.  That  a  temporary  denial  of  the  privilege  by  a  single  act 
(founded  on  the  authority  of  the  Constitution)  is  all  that  is  neces- 
sary to  suspend  the  privilege.  And  as  this  power  to  deny  (tem- 
porarily) a  discharge  ^4s  an  executive  power,"  therefore  to 
suspend  the  privilege  is  an  executive  power. 

III.  That  all  the  conditions  of  the  exercise  of  the  power  (to 
suspend),  that  is  to  say,  rebellion  or  invasion,  and  the  requirement 
of  the  public  safety  in  the  time  of  either,  are  of  executive  and  not 
of  legislative  cognizance.  And  as  the  power  (of  suspension)  can 
only  be  exercised  by  that  department  Avhich  can  take  this  cogni- 
zance, therefore  the  Executive  only  can  exercise  it. 

IV.  That  the  only  thing  required  for  the  exercise  of  this  power 
to  suspend,  (given  the  conditions,)  is  an  authority  above  the  law 
which  gives  or  may  give  the  Writ ;  but  that  authority  is  in  this 
clause  of  the  Constitution  itself^  therefore  a  legislative  power  is 
not  required;  and  as  the  framers  of  the  Constitution  did  not  give 
the  power  to  a  department  not  required  to  exercise  it,  hence  they 
did  not  give  it  to  Congress. 

V.  That  this  power,  (to  be  exercised  only  in  case  of  internal 
war,  viz.,  rebellion  or  invasion.)  necessarily  belongs  to  him  only 
whose  duty  it  is  to  put  down  the  war,  [L  e.,  rebellion,)  but  it  is  the 
duty  of  the  President  [only?)  to  suppress  rebellion,  therefore,  this 
power  to  suspend  the  privilege  belongs  to  him  only. 

VI.  Congress,  by  any  law  it  might  pass,  could  only  grant  an 
authority  to  the  President  to  suspend,  but  that  authority  has  already 
been  given  (to  the  President  ?)  by  the  Constitution ;  therefore  their 
law  would  be  useless,  and  as  the  framers  of  the  Constitution  can 
not  be  supposed  to  have  authorized  Congress  to  do  a  useless  act, 
hence  they  did  not  give  this  power  to  Congress. 

A  gentleman,  of  Philadelphia,  of  high  legal  reputation,  has  pub- 
lished an  argument  to  prove  that  the  Convention  which  prepared 
the  Constitution  of  the  United  States,  meant  to  give  to  the  Presi- 
dent^ and  not  to  Congress^  the  power  to  suspend  tlie  privilege  of  the 
Habeas  Corpus.  These  propositions  are  the  pith  of  his  argument, 
and  it  is  in  reply  to  them  that  the  following  remarks  are  submitted. 


In  considering  this  subject  there  are  certain  things  to  be  con- 
stantly kept  in  mind.     Thej  are, 

1.  That  it  is  not  the  question  whether  the  Government  or  any 
of  its  departments  would,  in  a  time  of  extreme  peril,  be  excusable 
for  suspending  the  Habeas  Corpus,  or  arresting  upon  suspicion,  or 
for  doing  any  other  act,  not  warranted  by  the  Constitution^  but 
which  the  public  safety  might  require. 

2.  It  is  not  a  question  about  the  power  of  the  General  Govern- 
ment, or  what  it  may  or  may  not  do. 

3.  The  question  is — to  which  of  two  of  the  departments,  viz., 
the  Executive  or  the  Congress,  did  the  framers  of  the  Constitution 
mean  to  give  the  power  ? 

4.  We  may  think  that,  upon  every  ground  of  reason  and 
fitness,  the  President  alone  ought  to  have  the  power;  but  if  the 
authors  of  this  Constitution  did  not  give  it  to  him,  then  we  dare 
not  say  he  has  it. 

5.  In  seeking  for  their  meaning  we  must  look  at  the  subject,  not 
from  our  own,  but  from  their  point  of  view.  Through  what  medium 
did  they  look  at  it  ?  It  was  doubtless  a  very  different  one  from  the 
present,  but  it  is  nevertheless  the  only  one  through  which  we  should 
view  it. 

The  clause  itself  has  already  been  quoted.  It  has  correctly 
been  said  that  the  sentence  is  elliptical ;  but  that  it  may  be  read 
with  the  proper  ellipsis,  and  show  more  clearly  the  sense  ascribed 
to  it,  by  those  who  argue  for  the  President's  power  of  suspension, 
let  it  be  written  thus,  viz : 

"The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  it;"  [and  then  the  President  may  suspend  it.~\ 

Those  who  contend  that  the  power  of  suspension  is  in  the  Presi- 
dent, do  and  must  read  that  section  as  it  is  thus  written;  while 
those  who  affirm  that  the  power  is  in  Congress  alone,  must  substi- 
tute the  Congress  for  the  President, 

The  history  of  the  clause  has  been  stated  with  conciseness  and 
accuracy,  but  as  it  will  be  referred  to  in  the  following  remarks,  a 
re-statement  of  it,  with  one  or  two  additional  facts,  may  aid  in 
its  interpretation. 
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When  tlie  Convention  was  ready  to  proceed  to  business,  Mr. 
Edmund  Randolph,  of  Virginia,  offered  fifteen  resolutions,  as  the 
basis  of  a  plan,  and  Mr.  Charles  Pinckney,  of  South  Carolina, 
offered,  as  the  plan  of  the  Federal  Government,  sixteen  articles. 

Mr.  Randolph  meant  by  his  propositions  merely  to  introduce 
other  and  more  particular  ones,  which  would  explain  the  outlines 
of  the  system  he  had  in  view. 

The  plan  of  Mr.  Pinckney  seemed  designed  as  a  complete  Con- 
stitution ;  and,  in  its  general  tenor  and  form,  it  very  much  resembled 
the  Constitution  afterwards  adopted. 

Article  VI.  related  to  the  Legislature  of  the  United  States,  and 
in  it  were  grouped  nearly  all  the  powers  given  to,  and  the  restric- 
tions upon,  that  department;  after  an  enumeration  of  the  several 
powers  so  given,  it  contained  this  clause: 

''The  Legwlature  of  the  United  States  shall  pass  no  law  on  the 
subject  of  religion,  nor  touching  or  abridging  the  liberty  of  the 
press ;  nor  shall  the  privilege  of  the  Writ  of  Habeas  Corpus  ever  be 
susjjended  except  in  case  of  rebellion  or  invasion.'' 

With  the  exception  of  Mr.  Patterson's  plan,  which  was  offered 
on  the  15th  and  rejected  on  the  19th  of  June,  those  of  Mr.  Ran- 
dolph and  Mr.  Pinckney,  were  the  only  ones  offered.  The  Con- 
vention, with  those  two  plans  before  it,  resolved  itself  into  a  Com- 
mittee of  the  Whole  House,  and  then  took  up  Mr.  Randolph's 
fifteen  resolutions,  which,  one  by  one,  they  debated  and  amended, 
till  the  fifteenth  of  June,  when  the  Committee  reported  to  the 
Convention  nineteen  resolutions,  based  on  Mr.  Randolph's  plan. 
These  were  debated  till  July  26,  when  all  their  proceedings  (ex- 
cept those  relating  to  the  National  Executive,  which  they  retained 
for  debate)  were,  together  Avith  the  plan  of  Mr.  Pinckney  and  the 
resolutions  of  Mr.  Patterson,  referred  to  a  Committee  of  five,  or 
of  detail,  who,  on  August  5,  reported  to  the  Convention  a  plan  of 
a  Constitution,  containing  twenty-three  articles.  In  the  Vllth  of 
these  were  classed  the  powers  given  to,  and  the  restrictions  upon, 
the  Legislature,  in  like  manner  as  in  the  plan  of  Mr.  Pinckney. 

Art.  XI.  related  to  the  Judiciary,  and  the  4th  section  of  it  was 
as  follows : — "  Sec.  4. — ^^The  trial  of  all  criminal  offences  (except 
in  case  of  impeachment)  shall  be  in  the  State  where  they  shall  be 
committed,  and  shall  be  by  jury." 


Other  resolutions  were  from  time  to  time  afterwards  referred  to 
the  Committee  of  Detail,  but  in  this,  their  first  report,  there  was  no, 
clause  relating  to  the  Habeas  Corpus, 

On  the  20th  of  August,  Mr.  Pinckney  submitted  and  the  House 
referred  to  the  Committee  of  Detail,  certain  propositions,  one  of 
which  was  this,  viz  : — 

"  The  privileges  and  benefit  of  the  writ  oi  Habeas  Corpus  shall  be 
enjoyed  in  this  Gfovernment  in  the  most  expeditious  and  ample 
manner,  and  shall  not  be  suspended  by  the  Legislature^  except 
upon  the  most  urgent  and  pressing  occasions,  and  for  a  limited 

time,  not  exceeding months."— Mad.  Deb.,  5.  Ell.  Deb.,  p. 

434. 

This  was  the  second  time  that  Mr.  Pinckney  had,  among  other 
resolutions,  oifered  one  restraining  the  suspension  of  the  privilege 
of  the  Habeas  Corpus,  and  on  the  28th  of  August,  and  when  Sec.  4 
of  Article  XI.,  relating  to  the  Judiciary^  was  under  discussion,  it 
was  amended,  nem,  con,,  so  as  to  read: 

"  Sec.  4. — The  trial  of  all  crimes  (except  in  cases  of  impeach- 
ment) shall  be  by  jury;  and  such  trial  shall  be  held  in  the  State 
ivhere  the  said  crimes  shall  have  been  committed ;  but  when  not 
committed  within  any  State,  then  the  trial  shall  be  at  such  place 
or  places  as  the  Legislature  may  direct." 

Mr.  Madison  (5  Ell.  Deb.,  p.  484)  immediately  adds,— ^'  Mr. 
Pinckney,  urging  the  propriety  of  securing  the  benefit  of  the  Habeas 
Corpus  in  the  most  ample  manner,  moved  that  it  should  not  be 
suspended  but  on  the  most  urgent  occasions,  and  then  only  for  a 
limited  time,  not  exceeding  twelve  months. 

''  Mr.  RuTLEDaE  was  for  declaring  the  Habeas  Corpus  inviolable. 
He  did  not  conceive  that  a  suspension  could  ever  be  necessary  at 
the  same  izW,  through  all  the  States,'' 

''  Mr.  Governeur  Morris  moved  that  "  The  privilege  of  the 
writ  of  Habeas  Corpus  shall  not  be  suspended,  unless  ivhere^  in  cases 
of  rebellion  or  invasion,  the  public  safety  may  require  it." 

"  Mr.  Wilson  doubted  whether  in  any  case  a  suspension  could 
be  necessary,  as  the  discretion  now  exists  with  the  judges  in  the 
most  important  cases  to  keep  in  gaol  or  admit  to  bail." 

The  first  part  of  Mr.  Governeur  Morris's  motion,  to  the  word 
''unless,"  was  agreed  to,  nem,  con. 


On  tlie  remaining  part— New  Hampshire,  Massachusetts,  Con- 
necticut, Pennsylvania,  Delaware,  Maryland,  Virginia, — -7  voted 
aye ;  North  Carolina,  South  Carolina,  Greorgia,— 3  voted  no.  So 
this  clause  was,  as  it  is  expressed  on  the  journal,  "added"  to  the  4th 
section.  It  will  be  observed  that  in  place  of  the  word  'hvhen'' 
which  is  now  in  the  Constitution,  Mr.  Morris  used,  and  the  Conven- 
tion adopted,  the  word  '^ where,'' '  This  was  an  amendment  to  a  section 
which  provided  for  the  place  loliere  trials  should  be  held,  and  it 
may  be  that  Mr.  Morris  intended  by  the  word  "where"  to  limit 
the  suspension  of  the  writ  to  the  'place  where,  in  cases  of  rebellion 
or  invasion,  the  public  safety  might  require  it  to  be  suspended. 
Confirmatory  of  this  are  the  words  of  Mr.  Rutledge,  which,  briefly  as 
they  are  reported,  show  that  he  did  not  think  "  that  a  suspension 
could  ever  be  necessary,  at  the  same  time,  through  a??  the  States" — 
but  only,  of  course,  in  a  part  of  them  ;  and  immediately  after  this, 
Mr.  Morris  moved  the  foregoing  clause.  A  little  reflection  must 
have  convinced  him,  however,  that  the  discretion  given  to  the  sus- 
pending power  by  the  latter  words  of  the  clause,  would  allow  it  to 
be  suspended  at  the  same  time  through  all  the  States,"  quite  as 
well  with  "where"  as  with  "when  ;"  hence  if  the  clause  properly 
related  to  the  Legislature,,  then  the  mover  of  it,  and  who,  as  the 
Chairman  of  the  Committee  on  Style  and  Arrangement,  changed 
this  amendment  from  the  Xlth  Article,  which  related  to  the  Judi- 
ciary^ to  the  IXth  Article,  which  related  to  the  Legislature^  would 
very  naturally  and  probably  substitute  "when"  for  "where."  That 
the  words  were  changed  is  not  denied ;  it  does  not  appear  that 
the  Convention  made  the  change,  and  it  is  therefore  probable  that 
Mr.  Morris  himself  did  it.  The  reason  first  assigned,  and  its  influ- 
ence upon  the  meaning  of  the  clause,  will  be  hereafter  noticed. 

Thus  being  made  a  part  of  the  supreme  law  of  the^land,  is  this 
power  of  suspension  in  the  President,  or  in  the  Legislature  ? 

In  the  first  place  it  has  been  said  that  "  this  is  a  political  rather 
than  a  legal  question, — a  mixed  political  and  Constitutional  ques- 
tion." And  what  then  ?  Does  that  render  the  question  itself 
easier  of  solution  ?  Call  it  what  you  will,  it  still  recurs  for  an 
answer.     What  is  the  meaning  of  the  clause  ? 

Doubtless  here,  as  elsewhere,  law  may  be  divided  into  that  part 
which  classifies  and  regulates  the  powers  of  the  departments  of  a 
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State,  considered  as  a  body  politic,  and  that  wMcli  regulates  tlie 
conduct  of  the  citizens  of  the  State ;  and  questions  which  relate  to 
the  former  you  may  call  political  questions. 

But  what  if  you  have  not  yet  classified  the  powers  of  the  former, 
or  do  not  even  know  whether  such  departments  possess  a  certain 
power,  or  to  which  one  of  two  departments  it  belongs  ?  There 
must  be  some  one  tribunal  to  determine  whether  the  power  exists, 
and  if  so  where  it  is  lodged.  Let  the  case  be  that  a  citizen  who 
has  been  imprisoned  by  the  mere  order  of  the  President  obtains  a 
Writ  of  Habeas  Corpus,  and  his  keeper  in  the  fort  or  prison  returns 
that  the  President  has  suspended  the  privilege  of  the  Writ,  and  has 
ordered  the  detention  of  the  prisoner,  the  question  thus  presented 
is,  can  the  Premdent  suspend  the  privilege  of  that  writ  ? 

Is  that  rather  a  political  than  a  legal  question  ?  or  is  it  not  the 
latter  only,  and  one  which  the  Judiciary  alone  can  decide  ?  It 
would  seem  that  simply  to  state  such  a  case  would  be  to  answer  it 
affirmatively.  Judge  Washington  said  of  a  like  question — ^^  This 
question  does  not  so  much  involve  a  contest  for  power  between 
( two  departments  of  the  Government)  as  the  rights  and  privileges 
of  the  citizen  secured  to  him  by  the  Constitution,  the  benefit  of 
which  he  may  justly  claim." — 5  Wheat.  Rep.,  22.  And  more  than 
forty  years  ago,  Mr.  Webster,  in  replying  to  a  similar  remark, 
said,  in  the  Convention  to  amend  the  Constitution  of  Massachusetts, 
^^We  look  to  the  judicial  tribunal  for  protection  against  illegal  or 
unconstitutional  acts,  from  whatever  quarter  they  may  proceed. 
It  is  the  theory  and  plan  of  the  Constitution  to  restrain  the  Legis- 
lature as  well  as  other  departments,  and  to  subject  their  acts  to 
judicial  decision,  whenever  it  appears  that  such  acts  infringe  con- 
stitutional limits — and  without  this  check,  no  certain  limitation 
could  exist  on  the  exercise  of  legislative  power.  The  Consti- 
tution, for  example,  declares  that  the  Legislature  shall  not  suspend 
the  privilege  or  benefit  of  the  Writ  of  Habeas  Corpus,  except  under 
certain  limitations.  If  a  law  should  happen  to  be  passed,  restrain- 
ing personal  liberty,  and  an  individual,  feeling  oppressed  by  it, 
should  apply  for  his  Habeas  Corpus,  must  not  the  judges  decide 
what  is  the  benefit  of  the  Habeas  Corpus  intended  by  the  Constitu- 
tion ;  what  it  is  to  suspend  it,  and  whether  the  act  of  the  Legisla- 
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ture  does,  in  the  given  case,  conform  to  the  Constitution  ?  All 
these  questions  would  of  course  arise." 

'^  It  is  a  rule  in  construing  treaties,"  and  a  much  stronger  one  in 
construing  a  Constitution,  'Hhat,  from  history  and  policy,  as  well  as 
language,  are  to  be  gathered  the  views  of  the  parties  making  them." 
— Johnson,  J.,  6  Wheat.  85.  By  the  common  law  of  England,  every 
freeman  had  the  absolute  and  unqualified  right  to  the  liberty  of  his 
person.  To  suppose  that  right,  without  the  legal  means  of  maintain- 
ing it,  or  of  regaining  it,  would  be  the  highest  absurdity  ;  therefore, 
by  the  law  he  was  entitled  to  be  forthwith  restored  to  his  liberty  ; 
but  as  he  might  have  violated  the  law,  and,  therefore,  his  liberty  be 
rightly  restrained,  the  duly  constituted  Judges  were  commanded 
to  inquire  and  determine  whether  he  had  done  so  or  not,  and  as 
that  could  only  be  done  by  legal  process  or  writ,  it  follows  that 
such  writ  must  necessarily  result  from,  and  be  coeval  with,  the 
right  itself;  the  party  imprisoned  was  thus  of  right  entitled  to  the 
writ  ;  which  is,  therefore,  called  by  the  common  law  Sby^rit  of  right. 
It  was  not  one,  the  granting  of  which  depended  on  the  favor  of  the 
King,  or  the  discretion  of  the  Judges,  for  that  would  have  been  to 
make  his  will  or  their  discretion  the  measure  of  the  people's 
rights. 

At  the  common  law,  even  in  the  reign  of  King  Alfred,  the  most 
ancient  book  in  the  law  says  there  was  no  such  thing  as  a  writ  of 
favor,  for  they  were  all  remedial  writs,  grantable  as  of  debt^  as  due 
of  right. — (Mirror  of  Justice  ;  c.  5,  s.  1.)* 

That  the  common  law  did  not  allow  the  people  to  be  im- 
prisoned at  the  mere  will  of  the  King,  and  that,  they  had  a  right 
to  be  forthwith  released  from  such  imprisonment,  did  not  hinder 
the  Kings  of  England  from  beating  down  the  right,  or  delaying  the 
remedy. 

From  the  time  that  King  John  ascended  the  throne,  till  James 
II.  abdicated,  there  was  an  undying  struggle  between  the  prero- 
gative to  imprison  without  bail,  trial,  or  judgment,  and  the  privi- 
lege from  arrest,  unless  by  due  course  of  law. 

The  ignorance  and  wilful  disregard,  by  King  John  and  his  Judges, 
of  the  old  and  accustpmed  laws  and  rights  of  the  people,  the  do- 
mestic injuries  received  from  him  in  person,  as  well  as  from  acts  of 

*  "The  Righlis  and  Liberties  of  Englishmen." 
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general  oppression,  obliged  them  by  force  of  arms  to  wrest  from 
him  the  Great  Charter.  What  those  chief  and  accustomed  laws 
werOj  and  how  they  had  been  violated,  may  be  learned  from  the 
Charter  itself,  and  from  the  articles  which  they  compelled  him  to 
subscribe  to  immediately  preceding  it. 

One  of  those  articles  shortly  and  forcibly  expresses  the  right  of 
every  freeman  to  his  personal  liberty,  and  forever  forbids  his  im- 
prisonment without  due  process  of  law. — Chap.  29.  ^'Ne  corpus 
liberi  hominis  capiatur  nee  imprisonetur  nee  dissaisietur  nee  utla- 
getur  nee  exuletur  nee  aliquo  mode  destruatur  nee  rex  eat  vel 
mittat  super  eum  vi  nisi  per  judicium  parium  suorum  vel  per  legem 
terre." 

The  like  words  are  in  the  Great  Charter  itself.  But  neither 
John  nor  many  of  his  successors  appear  to  have  regarded  the  most 
solemn  laws,  their  own  Charters,  or  even  their  own  oaths. 

,  From  the  granting  of  Magna  Charta  till  the  time  of  Sir  Ed- 
ward Coke,  he  declared  that  it  had  been  established,  confirmed,  and 
commanded  to  be  put  in  execution,  by  two  and  thirty  several  acts  of 
Parliament.  But  history  has  never  been  able  to  record  the  un- 
numbered violations  of  that  Charter,  especially  of  its  prohibition 
of  arbitrary  imprisonment. 

Among  the  devices  to  evade  the  privilege  of  the  Habeas  Corpus, 
and  to  maintain  the  power  of  arbitrary  imprisonment,  it  was  pre- 
tended that  in  the  towers  and  castles  of  the  King  freemen  might  be 
imprisoned  by  the  order  of  the  King  and  his  chief  officers,  as  if  those 
forts  were  not  within  a  county,  or  as  if  the  Writ  of  Habeas  Corpus 
did  not  run  therein  ;  but  to  remedy  that,  even  in  the  reign  of  one 
of  the  most  lawless  and  law-suspending  Kings,  Richard  II.,  it 
was  enacted  that  the  King's  castles  and  gaols,  which  were  wont  to 
be  joined  to  the  bodies  of  the  counties,  but  were  then  severed  there- 
from, should  be  re-joined  to  the  same  counties.  So  intent  were  the 
people  to  secure  their  liberties  entire  and  inviolate,  that  they  added 
to  the  resolves  of  the  Parliament  the  sanctions  of  the  Church  and 
of  religion  ;  for  by  the  fourth  chapter  of  the  Great  Charter  of 
Edward  L,  the  archbishops  and  bishops  were  commanded  to  ex- 
communicate all  those  who,  by  word,  deed,  or  counsel,  broke  that 
or  the  prior  Charters  ;  and  the  clergy  proposed  a  formal  and  dread- 
ful curse  upon  whomsoever  should  violate  that,  as  in  like  manner  in 
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May,  1253,  the  prelates  of  England  had  denounced  whomsoever 
should  break  or  judge  against  the  Great  Charter  of  Henry  III. 

In  the  Petition  of  Right,  3  Charles  I.,  Chap.  1.,  which  was  pre- 
sented in  1628,  it  was  stated  that  the  people  had  oaths  administered 
to  them  not  warranted  by  the  laws ;  that  Commissioners  had  been 
appointed  by  the  King  to  proceed  within  the  land,  according  to 
martial  law  ;  that  when  Writs  of  Habeas  Corpus  had  been  sued 
out,  the  prisoners  were  remanded  to  prison  upon  a  return  that 
they  were  held  by  the  mere  warrant  of  the  King,  signified  through 
the  members  of  his  privy  council ;  and  these  acts,  and  others  of 
the  like  nature,  were  declared  to  be  wholly  contrary  to  law  ;  and 
the  parliament  demanded,  and  the  King,  failing  in  his  attempt  to 
evade  it,  was  compelled  to  declare  that  these  were  violations  of  the 
ancient  and  undoubted  rights  and  liberties  of  the  people,  and  that 
if  the  alleged  offenders  had  violated  the  laws  and  statutes  of  the 
land,  by  the  same  laws  and  statutes  also,  they  might,  and  by  no 
other  they  ought  to,  have  been  judged.  Even  this  did  not  restrain 
this  King,  or  secure  the  people  from  arbitrary  arrest.  By  usurpa- 
tion and  connivance,  there  had  grown  up  a  court  called  the  Star 
Qhamber^  which,  at  first,  pretended  to  inquire  of  the  offences  of 
great  men  and  State  criminals,  but,  on  whatever  pretence  it  was 
at  first  allowed  to  exercise  its  powers,  it  was  soon  made  use  of  as 
an  instrument  of  arbitrary  power  to  crush  whomsoever  the  Minis- 
ters and  Secretaries  of  State  and  their  favorites  had  a  mind  to  put 
out  of  the  way,  or  to  destroy. 

It  had  no  known  rules  or  laws  of  procedure  ;  ^^  Holding,"  as 
Lord  Clarendon  declared,  "  for  honorable  that  which  it  pleased,  and 
for  just,  that  which  profited."  It  disregarded  Writs  of  Habeas 
Corpus,  and  its  victims  were  left  to  linger  in  confinement. 

By  the  16  Charles  I.,  c.  10,  the  Parliament  declared  that  the 
proceedings  of  that  Court  were  contrary  to  the  rights  and  privi- 
leges  of  the  people,  an  intolerable  burthen,  and  the  means  to 
introduce  an  arbitrary  government ;  and  they  forever  abolished  it. 
Still  that  did  not  put  an  end  to  the  unlawful  imprisonment  of  the 
people.  For  when  Writs  of  Habeas  Corpus  were  applied  for,  the 
judges  many  times  pretended  to  have  power  to  grant  or  deny  the 
writ  at  their  pleasure  ;  and,  when  they  granted  them,  the  jailors^ 
in  turn,  claimed,  by  custom,  a  right  to  keep  the  prisoner  till  a 
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second  and  third  Writ  had  been  sued  out,  and  served  on  them ;  and 
■when  the  imprisoned  and  oppressed  subject  at  length  got  the  Writ, 
the  judges  would  often  allege  that  they  could  not  release,  or  even 
take  bail  for  his  appearance  to  answer  his  accuser,  because  he  was 
a  prisoner  of  State, 

To  debar  these  and  the  like  evasions  of  the  people's  right  to 
the  Writ,  and  to  provide  a  complete  and  effectual  remedy  against 
its  obstruction,  the  Parliament  passed  the  ever  memorable  statute 
of  31  Charles  the  II.,  c.  2,  known  as  the  Habeas  Corpus  Act. 
Yet,  plain  and  stringent  as  were  its  provisions,  even  that  did  not 
altogether  secure  the  people  from  unlawful  imprisonment;  for,  no 
sooner  had  James  the  II.  ascended  the  throne,  than  he  claimed 
the  power,  without  the  consent  of  Parliament,  to  dispense  with 
and  suspend  the  laws  and  the  execution  thereof. 

For  that  claim  the  people  drove  him  from  his  kingdom,  and  by 
the  Declaration  and  Bill  of  Rights  (which  were  declaratory  only 
of  the  common  law  and  the  rights  of  the  people)  it  was  declared : 

''I.  That  the  pretended  power  of  suspending  laws  or  the  exe- 
cution of  laws  by  Eegal  authority,  without  consent  oe  Parlia- 
ment, is  illegal." 

It  was  to  avoid,  among  other  things,  the  arbitrary  seizure  of 
their  property  and  the  imprisonment  of  their  persons,  without 
cause  shown  by  the  King  or  his  ofiicers  of  State,  that  the  people 
emigrated  to  these  Colonies. 

In  the  Mother  Country  they  had  claimed  these  chartered  pri- 
vileges as  their  birth-right;  but  which,  being  refused  to  them  there, 
they  came  here  to  enjoy.  Those  great  rights  being  theirs,  so,  too, 
were  these  great  remedies ;  in  full  consciousness  of  their  right  to 
which,  they  silently  adopted  them  as  their  undoubted  inheritance. 

But  as  it  was  in  England  by  the  King,  so  it  was  here  'Hhe  prac- 
tice of  some  of  the  Governors  to  imprison  the  people  without 
bail."  Indeed,  in  their  arbitrary  conduct,  they  often  exceeded 
that  of  their  royal  masters !  Nor  were  the  Colonial  Judges  be- 
hind either:  witness  the  conduct  of  the  Chief  Justice  of  Massa- 
chusetts on  the  trial  of  the  Rev.  John  Wise  and  others.  Being 
denied  the  Writ  of  Habeas  Corpus,  they  were  at  length  put  on 
their  trial ;  they  claimed  the  privileges  secured  to  them  as  Eng- 
lishmen by  the  Magna  Charta  and  the  Laws  of  England.     The 
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Chief  Justice,  however,  informed  them  that  they  must  not  expect 
'' English  analogies"  would  follow  them  to  the  ends  of  the  earth, 
and  concluded  by  telling  them  that  they  had  no  more  privileges 
than  to  be  sold  as  slaves. — Washbourne,  Jud.  Hist.  Mass.,  116. 

And,  in  1710,  the  Legislature  of  New  Jersey  was  obliged  to 
denounce  Judge  Pinham  for  corruptly  refusing  to  Thomas  Gordon 
the  Writ  of  Habeas  Corpus,  which  they  declared  was  the  un- 
doubted right  and  great  privilege  of  the  subject. — Hurd,  Habeas 
Corpus,  p.  114.  As  the  Kevolutionary  struggle  drew  on,  the 
statesmen  and  people  of  this  country  saw  clearly  that  it  was  the 
King  who  was  pressing  upon  their  privileges;  they  felt  that  his 
influence  was  great,  was  increasing,  and  w^ould,  if  not  checked, 
deprive  them  of  their  rights ;  and  they  were  conscious — what  his- 
tory has  since  clearly  revealed — that  it  was  under  the  controlling 
influence  of  the  King  himself,  that  Lord  North  and  his  ministerial 
supporters  passed  those  arbitrary  and  impolitic  laws  wdiich  drove 
a  loyal  people  into  rebellion. 

Inspired  by  his  will,  the  Ministers  pressed,  and  had  passed,  the 
Quebec  bill,  w^hich  decreed  an  arbitrary  rule  over  the  vast  region 
which  included,  besides  Canada,  the  area  of  the  present  States  of 
Ohio,  Michigan,  Indiana,  Illinois,  and  Wisconsin.  It  denied  the 
people  the  right  of  trial  by  jury,  the  Writ  of  Habeas  Corpus,  and 
left  them  to  the  French  process  of  Lettre^  de  Cachet,  more  odious 
than  general  search-warrants'.  This  flagrant  act  was  denounced 
in  the  several  Colonies,  and  the  Continental  Congress,  in  Septem- 
ber, 1774. 

With  the  records  of  all  history  before  them;  with  the  knowledge 
of  what  their  ancestors  had  suffered  through  the  power  which  Kings 
and  their  Ministers  had  claimed  and  exercised  in  arresting  and 
imprisoning  the  people,  ''that,  even  in  the  Colonies,  it  had  been 
attempted  to  vindicate  and  develop  the  efficiency  of  royal  procla- 
mations, both  in  suspending  laws  already  made,  and  in  legislating 
for  cases— not  yet  regulated  by  Statutory  provisions."  1  Graham's 
Hist.,  p.  90.  That  they  had  just  solemnly  declared  that,  to  their 
own  knowledge,  the  King  had  suspended  the  passage  of  laws,  and 
even  the  power  of  the  Legislature  itself,  and  that  although  these 
acts  of  the  King  had  been  done  through  a  Legislature,  yet  they 
had  been  prompted  by  his  arbitrary  disposition,  and  carried  out 
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by  his  influence  and  will.  Their  own  bitter  experience  had  shown 
them  ^'with  how  little  equity  absolute  power  is  exercised  even  by 
those  who  have  shown  themselves  most  prompt  to  resent  the  influ- 
ence of  its  rigor  upon  themselves." — 1  Graham's  Hist.,  p.  100. 

Even,  with  their  mild  principles,  the  proprietors  of  Pennsylvania 
had  lately  shown  that  they  needed  but  the  power  to  play  the 
tyrant;  and  Franklin,  in  commenting  on  their  conduct,  had  just 
said — ^^ Power ^  like  water,  is  ever  working  its  own  way;  and  when- 
ever it  can  find  or  make  an  opening,  is  altogether  as  prone  to 
overflow  whatever  is  subject  to  it.  And  though  matters  of  right 
overlooked  may  be  reclaimed  and  reassumed  at  any  time,  it  can- 
not be  too  soon  reclaimed  and  reassumed;  and  though  protection 
is  the  reason,  and  consequently  should  be  the  end  of  government, 
%^e>  ought  to  he  as  much  upon  our  guard  against  our  protectors  as 
against  our  enemies,''—^  Grr.  Col.  Hist.,  p.  440.  That  was  a 
period  when  the  pulse  of  liberty  beat  high.  '-In  other  countries," 
said  Burke,  'Hhe  people,  more  simple,  and  of  a  less  mercurial  cast, 
judge  of  an  ill  principle  in  government  only  by  an  actual  grievance ; 
here  they  anticipate  the  evil,  and  judge  of  the  pressure  of  the 
grievance  by  the  badness  of  the  principle.  They  augur  misgovern- 
ment  from  a  distance,  and  snuff  the  approach  of  tyranny  in  every 
tainted  breeze." 

Is  it  probable,  then,  that  men,  in  whose  minds  these  principles 
of  freedom,  and  even  of  democratic  freedom,  were  engrafted  and 
inqorporated,  and  who  had  just  emerged  from  a  struggle  against 
the  will  of  one  man,  would  at  once,  in  framing  their  own  Govern- 
ment, give  to  one  man — their  Executive — a  power  to  suspend  their 
privileges — a  power  which  even  he,  whom  they  had  called  a  tyrant, 
conld  not  exercise ;  and  not  only  give  that  power,  but  part  with  it 
forever  to  him  and  his  successors,  and  thus  place  it  beyond  the 
control  of  the  people,  or  their  immediate  representatives  ? 

One  class  of  thinkers  may,  indeed,  be  predisposed  to  think  that 
most  probable.  Eor  what  has  been  said  of  the  English  Constitu- 
tion may,  in  these  days,  be  said  of  our  own. 

''Revolution  and  civil  war  have  marked  the  influence  of  opposite 
opinions  with  respect  to  the  popular  nature  of  our  Constitution. 
These  dreadful  and  perilous  scenes  could  not  fail  to  transmit  this 
original  division  of  sentiment  to  ns— their  posterity.     The  distinc- 
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tion  between  those  who  incline  to  the  popular  part  of  the  Consti- 
tution and  those  who  incline  to  the  monarchial — exists  to  this  hour, 
and  can  cease  only  with  the  Constitutiou  itself.  The  great  lead- 
ing idea  which  should  be  formed  of  our  constitutional  history,  is 
that  there  has  always  been  a  constant  struggle  between  preroga- 
tive and  privilege.  *  "^  Now,  such  being  the  real  picture  of 
our  constitutional  history,  the  student  is,  in  the  next  place,  to  be 
reminded  of  the  natural  divisions,  not  only  of  mankind,  but  of 
philosophers,  on  political  subjects  and  the  manner  in  which  they 
separate  into  two  classes.  Those,  for  instance,  who  are  anxious, 
first  and  principally,  for  the  prerogative  of  the  Crown ;  and  those, 
on  the  other  hand,  who  are  zealous,  first  and  principally,  for  the 
privileges  of  the  people." — Smythe's  Lect.  on  Mod.  Hist.,  p.  87,  88. 
Besides,  to  judge  correctly  whether  they  would  probably  change 
the  law  in  this  respect,  it  should  be  considered  what  it  then 
was,  as  finely  expressed  in  the  Commentaries  of  Blackstone, 
with  which  they  were  familiar.  ''Of  great  importance  to  the 
public  is  the  preservation  of  this  personal  liberty;  for  if  once  it 
were  left  in  the  power  of  any,  the  highest  magistrate,  to  imprison 
arbitrarily  whomsoever  he  pleased  or  his  ofiicers  thought  proper, 
(as  in  France  is  daily  practised  by  the  Crown,)  there  would  soon  bo 
an  end  of  all  other  rights  and  immunities.  Some  have  thought  that 
unjust  attacks  even  upon  life  or  property,  at  the  arbitrary  will  of 
the  magistrate,  are  less  dangerous  to  the  Commonwealth,  than 
such  as  are  made  upon  the  personal  liberty  of  the  subject.  To 
bereave  a  man  of  life,  or  by  violence  to  confiscate  his  estate  with- 
out accusation  or  trial,  would  be  so  gross  and  notorious  an  act  of 
despotism  as  must  at  once  convey  the  alarm  of  tyranny  throughout 
the  whole  kingdom;  but  confinement  of  the  person,  by  secretly 
hurrying  him  to  gaol,  where  his  sufferings  are  unknown  or  forgot- 
ten, is  a  less  public,  a  less  shocking,  and  therefore  a  more  danger- 
ous engine  of  arbitrary  government.  And  yet,  when  the  State  is 
in  real  danger,  even  this  may  be  a  necessary  measure.  But  the 
happiness  of  our  Constitution  is,  that  it  is  not  left  to  the  Execu- 
tive power  to  determine  whether  the  danger  of  the  State  is  so 
great  as  to  render  this  measure  expedient,  [or  the  public  safety 
may  require  itf]  for  it  is  the  Parliament  only,  or  the  Legislative 
power,  that,  whenever  it  sees  proper,  can  authorize  the  Crown,  by 
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suspending  the  Habeas  Corpus  Act  for  a  short  or  limited  time,  to 
imprison  without  giving  any  reason  for  so  doing."— 1  Blk.  Com., 
p.  135. 

It  was  highly  probable  that  the  people  of  the  United  States 
would  greatly  limit  this  '^Legislative  power;"  but  if  it  were  the 
happiness  of  the  English  and  the  American  Constitutions  at  that 
time,  that  it  was  not  left  to  the  Executive  to  determine  when  the 
danger  of  the  State  rendered  the  suspension  expedient,  is  it 
credible  that  this  haj^i^y  feature  would  be  blotted  out  forever,  and 
the  power  given  to  the  Executive  to  determine  '"^when  the  public 
safety  may  require"  the  suspension? 

Whether  they  did  that  or  not  will  now  be  considered. 

Without  the  adoption  of  this  clause  the  Federal  Government 
would  or  would  not  have  had  the  power  to  suspend  the  privilege  of 
the  Writ.  Let  it  be  assumed  (what  is  not  admitted,  however)  that 
it  ivould.  It  is  clear  nevertheless  that  the  Judiciary  could  not  have 
had  it,  for  even  now  their  authority  to  issue  that  Writ  is  given,  not 
by  the  Constitution,  but  by  the  Legislature,  Nor  could  the  Presi- 
dent have  had  it,  for  his  claim  to  that  power  is  rested  solely  on  the 
existence  of  this  section;  (indeed,  if  the  power  has  been  given  to 
him  under  any  other  clause,  it  weakens,  if  it  does  not  entirely 
negative,  the  presumption  that  it  is  given  to  him  by  the  9th  sec- 
tion ;)  as,  then,  this  power  could  not  belong  to  the  Judiciary^  or  to 
the  President^  it  follows  that  it  would  belong  to  the  Legislature. 
On  the  other  hand,  let  it  be  assumed  that  it  is  this  section  which 
gives  ih-dii  power  to  the  Federal  .Government,  yet  the  like  reasoning 
will  show  that  it  can  only  be  exercised  by  the  Legislature.  Thus. 
as  it  was  by  concession  a  power  which  could  only  have  been  exer- 
cised by  the  Parliament  in  England,  or  by  the  Legislatures  of  the 
several  States,  those  who  now  attribute  it  to  the  President  must 
show  that  that  section  contains  three  things — ■ 

1st.  The  grant  of  the  poiver.  2d.  That  those  who  granted  it, 
changed  it  from  the  Legislative  department  in  which^  under  the 
English  and  American  Constitutions,  it  always  had  been,  and  but 
for  this  sjDecific  change  would  have  remained,  to  the  President,  or 
Executive  department  of  the  Government ;  and  3d.  That  this  power 
to  suspend,  is  a  limited  one. 
B 
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Now  two  of  those  things  may  be  found  in  that  section.  1st,  the 
grant  of  the  power^  and  2d,  a  limit  to  the  power  thus  granted,  but 
that  is  all ;  the  3d  is  not  declared,  there  is  not  in  the  whole  instru- 
ment the  gleam  of  an  intention  to  change  the  old,  accustomed  and 
only  organ  of  this  power.  It  has  been  admitted  that  '^the  Consti- 
tution  does  not  expressly  say  by  what  department  of  the  Govern- 
ment this  privilege  is  to  be  denied  or  deferred."  But  it  is  clear  that 
a  grant  of  the  power^  with  a  limit  to  it  does  no  more  change  and 
make  the  President  the  organ  which  is  to  exercise  it,  than  would 
the  mere  admission  that  the  power  existed  without  the  grant,  make 
Jiim  that  organ. 

Whether  then  the  j^otver  to  suspend  existed  without,  or  is  given 
by,  that  section,  it  does  not  change  the  organ  which  had  theretofore 
exercised  it.  But  as  a  general  power  to  suspend,  whether  as- 
sumed to  exist  without,  or  given  only  by,  that  section,  would  have 
enabled  Congress  to  suspend  that  privilege  at  any  time  and  for  any 
cause,  or  even  without  a  cause;  and  as  the  people  of  the  United 
States  '^regarded  that  as  a  very  exceptional  fact,  and  wholly  inad- 
missable  by  them,"  they  meant  not  to  exclude  congressional  law, 
as  some  would  have  it  inferred,  but  to  limit  congressional  power  ; 
and  that  they  did  by  prescribing  the  conditions  on  which  alone 
Congress  should  ever  exercise  the  power.  In  other  words,  they 
did  not  change  the  trusteeship  of  this,  their  privilege,  but  they  did 
very  greatly  limit  the  potver  of  their  trustees. 

Those  who  argue  for  the  President's  suspending  power,  feel 
themselves  sorely  pressed  by  the  analogy  of  the  English  law,  and 
the  better  to  get  rid  of  it  they  insist  that  suspending  the  privilege 
of  the  Writ,  is  not  an  English  law  expression ;  that  the  word  sus- 
pendedj  as  applied  to  the  privilege^  is  not  a  word  of  the  common  law, 
or  of  any  other  system  of  laws  in  particular.  That  the  phrase, 
the  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended, 
was  first  introduced  into  the  Qonstitution  of  the  United  States,  and 
therefore,  we  should  not  look  to  English  constitutional  history 
or  law  for  the  meaning  of  those  words,  or  for  an  argument  from 
analogy.  It  would  be  quite  as  pertinent  to  tell  us  to  study 
Theology  without  the  Bible,  or  American  Literature  without  Chau- 
cer, Shakespeare,  or  Milton,  or  our  own  language  without  an  English 
Dictionary,  as  to  require  us  to  study,  or  even  understand  that 
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part  of  our  own  Constitution,  without  a  knowledge  of  the  privileges 
of  Englishmen,  and  of  the  great  charters  and  statutes  in  which 
they  are  recorded. 

The  American  colonists  always  claimed  to  possess,  and  the  Con- 
tinental Congress  of  1774  declared  they  were  entitled  to,  all  the 
rights,  liherties,  and  immunities  of  free  and  natural  horn  subjects 
within  the  realm  of  England.— Hurd.  p.  105. 

^"'  The  colonists,"  said  Chatham,  ''are  equally  entitled  with  your- 
selves  to  all  the  natural  rights  of  mankind,  and  the  peculiar  privil- 
eges of  Englishmen." 

The  colonists  were  devoted  to  liberty,  but  it  was  to  the  principles 
of  English  liberty.  These  principles  were  incorporated  into  their 
minds,  ''  from  their  extraction,  their  religion,  the  works  they  read, 
and  the  form  of  their  colonial  governments"— ( Smythe's  Lectures, 
693,)  the  latter  of  which  were  modeled  on  that  of  England.  In  1774, 
Mr.  Burke  said  of  the  colonies,  ''  In  no  country  in  the  world  is  the 
law  so  general  a  study.  "^  "^  No  books  save  those  of  devotion  are  so 
generally  sent  from  England  thither  than  on  law.  I  hear  they  have 
sold  nearly  as  many  of  Blackstone's  Commentaries  in  America  as 
in  Eiigland."  In  October,  1768,  the  Massachusetts  Assembly 
resolved,  ''That  all  the  essential  rights,  liberties,  privileges^  and 
immunities  of  the  people  of  Great  Britain  had  been  fully  confirmed 
to  them  by  Magna  Oharta,  and  by  former  and  latter  Acts  of  Parlia- 
ment, and  in  a  petition  from  the  New  York  Convention  to  the 
House  of  Commons,  they  said,  "  It  is  from  and  under  the  English 
Constitution  we  derive  all  our  civil  and  religious  rights  and  liber- 
ties." And  Mr.  Burke  said,  "English  privileges  have  made  Amer- 
ica all  that  it  is ;  and  English  privileges,  alone,  will  make  it  all  it 
can  be." 

Of  a  people,  who  risked  a  revolution  to  secure  for  themselves 
and  their  posterity  the  great  principles  of  English  liberty,  we  could 
readily  infer,  what  indeed  we  know,  that  they  would  be  guided  by 
the  samxC  principles  in  organizing  a  government  for  themselves,  and 
it  necessarily  follows  that  they  would  use  words  and  phrases  like 
those  in  which  they  had  been  accustomed  to  find  these  principles 
recorded.  It  will  be  found,  therefore,  that  those  words  in  the  Con- 
stitution were  well  known  to,  and  were  used  by,  writers  on  the 
Common  Law  and  by  statesmen ;  and  that  they  were  not  singly  or 
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together  first  used  in  the  Constitution  of  the  United  States.  Be- 
fore noticing  the  meaning  and  application  given  to  them,  and 
the  arguments  based  on  both,  bj  those  who  assign  the  suspending 
power  to  the  President— the  following  remarks  are  submitted : 

Privilege. — In  its  legal  and  political  acceptation  in  England  and 
in  the  American  colonies,  this  word  does  not  signify  what  it  may  have 
originally  meant,  viz.,  a  peculiar  benefit  or  immunity  which  one 
citizen  enjoyed  beyond  that  of  other  citizens ;  but  the  word  privilege 
was  in  common  use,  to  signify  those  civil  and  political  rigliU  claimed 
by  Englishmen  as  peculiar  to  them  and  not  common  to  other  na- 
tions. In  commenting  on  the  words  of  the  29th  chap,  of  Magna 
Charta,  9  Hen.  3.  '^  Nullus  liber  homo  capiatur,  vel  imprisonetur, 
aut  dissaisietur  do  aliquo  libero  tenemento  suo,  vel  lihertatihiis  vel 
liberis  consuetudinibus,  &c. — Professor  Sullivan  says,  ^'  The  word 
^  lihertatibus'  comprehends, — 1.  The  Lmus  of  the  realm  that  every 
man  should  freely  enjoy  such  advantages  and  privileges  as  those 
aws  give  him. — 2.  It  signifies  the  privileges  that  some  of  the 
subjects,  whether  single  persons  or  bodies  corporate,  have  above 
others,  by  the  lawful  grant  of  the  King. — Lee.  41,  p.  372, 

In  the  act  of  31  Charles  I.  chap.  10,  sec.  2,  which  abolished 
the  court  of  Star  Chamber,  it  is  declared  that  the  council  table 
^^had  lately  ventured  to  determine  of  the  liberty  of  the  subject 
contrary  to  the  laws  of  the  land,  and  the  rights  d^ndi privileges  of  the 
people." 

In  the  Parliament  that  assembled  in  1640,  Waller  denounced 
certain  divines  as  manifestly  in  the  wrong  in  that  which  concerns 
the  liberties  ^ridi  privileges  of  the  subjects  of  England. 

In  the  speech  made  by  George  I.  on  the  introduction  of  the 
Peerage  Bill  by  the  Ministers,  he  said,  ''  As  the  civil  rights  and 
privileges  of  my  subjects  claim  my  concern,"  &c.,  and  in  his  speech 
dissolving  Parliament,  in  1734,  he  said,  "The  happiness  of  my 
people  depends  upon  my  preserving  to  them  all  their  legal  rights 
and  privileges^  as  established  under  the  present  settlement  of  the 
crown,"  &c. 

In  a  remonstrance  drawn  by  Otis,  in  1761,  for  the  MassachusQtts 
Assembly,  an  act  of  the  Governor  and  Council  was  denounced  as 
"  an  invasion  of  the  most  darling  privilege^  the  right  of  originating 
all  taxes." — 4  Grab.,  87. 


21 

In  1745,  Virginia  resolved  that  the  most  substantial  and  distin- 
guished part  of  their  political  birth-right  was  the  privilege  of  being 
taxed  exclusively  by  themselves,  and  that  they  had  always  exercised 
this  privilege. — 4  Grab.,  203. 

The  Convention  of  the  Colonies,  which  met  in  New  York  in 
1765,  voted  that  the  most  essential  of  their  liberties  were  the  pri- 
vileges of  taxing  themselves  and  of  trial  by  jury. — 4  G-ra.,  217. 
These  and  the  like  words,  in  almost  every  page  of  English  and 
American  history,  show  the  sense  in  wdiich  the  word  privilege  was 
used.  But  the  framers  of  the  Constitution  used  the  same  word  in 
article  4,  section  2,  of  the  Constitution.  ^'The  citizens  of  each 
State  shall  be  entitled  to  di\\ privileges  and  immunities  of  citizens- 
in  the  several  States;"  and  it  is  fortunate  that  these  words,  and 
the  word  privilege  used  in  the  Habeas  Corpus  clause,  have  been 
explained  by  a  Judge,  of  the  tone  or  ring  of  whose  opinion  no  one 
can  complain. 

In  the  case  of  Corfield  v.  Coryell^  4  Wash.  C.  C.  Rep.  380,  Judge 
Washington  said,  ''The  inquiry  is,  what  are  the  privileges  and 
immunities  of  citizens  of  the  several  States?  We  feel  no  hesita- 
tion in  confining  these  expressions  to  those  privileges  and  immuni- 
ties which  are  in  their  nature  fundar)iental ;  which  belong  of  right 
to  the  citizens  of  all  free  Governments.  "^  ''"  They  may  all  be 
comprehended  under  the  following  general  heads:  The  enjoyment 
of  life  and  liberty,  and  to  pursue  and  obtain  happiness  and  safety ; 
subject,  nevertheless,  to  such  restraints  as  the  Government  may 
justly  prescribe  for  the  general  good  of  the  whole.  The  right  of 
a  citizen  of  one  State  to  pass  through,  or  to  reside  in  any  other 
State,  for  purposes  of  trade,  &c.,  to  claim  the  benefit  of  the  Writ 
of  Habeas  Corpus^  &c.,  may  be  mentioned  as  some  of  the  particu- 
lar privileges  and  immunities  of  citizens,  which  are  clearly  em- 
braced by  the  general  description  oi  privileges^  which  are  deemed  to 
be  fundamental,  to  which  may  be  added  the  elective  franchise,"  &c. 

This,  then,  is  the  meaning  of  the  word  p)rivilege  and  the  sense 
in  which  it  is  to  be  read  in  the  Habeas  Corpus  clause,  viz :  ''  The 
right  to  claim  the  benefit  of  the  Writ  of  Habeas  Corpus  shall  not 
be  suspended^''  &c.  The  privilege  of  a  thing  then  means  the  right 
to  a  thing;  and  the  privilege  of  the  Writ  of  Habeas  Corpus, 
means  the  right  to  the  Writ  of  Habeas  Corpus,  just  as  the  phrase, 


22 

the  privilege  of  trial  hy  jury^  means  the  right  to  trial  by  jur^^.  The 
idea  of  the  former  is,  too,  quite  as  old  as  the  latter.  Nor  is  the 
phrase  itself,  yiz:  '^  The  privilege  of  the  Writ  of  Habeas  Corpus^'' 
a  new  one.  It  was  known  and  used  in  England  nearly  one  hundred 
years  before  our  Constitution  was  made.  In  1692,  the  Province 
of  Massachusetts  was  organized  under  a  new  charter,  under  which 
the  General  Court  passed  certain  laws,  one  of  them  claiming  the 
benefit  of  the  Writ  of  Habeas  Corpus  was  rejected  (by  the  King) 
on  the  ground  that  ^^  the  privilege  had  not  yet  been  granted  to  the 
plantations." — 1  Barry's  Hist.  Mass.  This  colonial  act  adopted,  it 
is  said,  the  Habeas  Corpus  Act  of  31,  Charles  II.,  and  it  was  disal- 
lowed in  1695. — Hurd  on  Hab.  Corp.,  p.  111.  But  "the  right 
to  the  Writ,  Avas,  before  that  time  claimed  as  one  of  the  existing 
pirivileges  of  the  Colonists  in  Massachusetts,"  Hurd,  p.  110,  and 
in  a  book,  the  second  edition  of  which  was  published  in  England 
in  the  year  1767,  named  like,  and  based  upon  Henry  Care's  Bri- 
tish Liberties,  it  is  said : — 

"Many  gentlemen  that  refused  (to  grant  supplies  to  Charles  the 
First)  were  imprisoned  or  sent  abroad  by  the  King  and  his  privy 
council,  and  the  Judges  refused,  to  several  that  applied  for  it,  the 
p)rivilege  of  the  Writ  of  Habeas  Qorpiis^  to  which  they  were  enti- 
tled by  the  ancient  common  law  of  the  realm."  That,  be  it 
observed,  was  before  the  Petition  of  Right  or  the  passage  of  the 
Habeas  Corpus  Act. 

Not  only  then  was  it  known  that  the  word  privilege  signified  the 
right  to  the  Writ  of  Habeas  Corpus,  as  it  did  to  the  trial  by  jury, 
and  other  rights  of  the  people  of  England,  but  the  phrase,  "the 
PRIVILEGE  of  the  Writ  of  Habeas  Corpus,"  appears  to  have  been 
well  known  to  and  used  in  the  Colonies  and  in  England,  at  least  as 
early  as  1692;  and,  it  may  be  here  stated,  that  the  whole  clause 
now  in  the  Constitution  of  the  United  States,  including  the  word 
suspended^  as  applied  to  the  privilege^  was  borrowed  from  the 
Constitution  of  Massachusetts,  in  which  it  had  been  used  ten 
years  before;  and  not  only  that,  but  the  privilege  had  actually 
been  suspended  by  the  Legislature  of  Massachusetts  a  year  before 
the  Constitution  of  the  United  States  was  adopted. 

In  September,  1778,  a  State  Convention  was  called  in  Massa- 
chusetts.   They  framed  a  Constitution,  which,  having  been  approved 
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by  tlie  peojDle,  the  Convention  adopted  in  June,  1780.  The  city 
of  Boston  agreed  to  it,  ^'but  with  proposed  alterations,  one  of 
them  respecting  the  privilege  of  the  Writ  of  Habeas  Corpus;  with 
regard  to  this,  they  wished  that  the  privilege  should  be  more  accu- 
rately defined  and  more  liberally  granted,  so  that  citizens  should 
not  be  subject  to  confinement  for  suspicion,''' — Barry's  Hist.  Mass., 
vol.  3,  p.  177-8.  The  article  itself  is  in  the  following  words: — 
^'Chap.  9,  Art.  7.  The  privilege  and  benefit  of  the  Writ  of  Ha- 
beas CorjMS  shall  be  enjoyed  in  this  Commonwealth  in  the  most 
free,  easy,  cheap,  expeditious,  and  ample  manner;  and  shall  not 
be  suspended  by  the  Legislature  except  upon  the  most  urgent  and 
pressing  occasion,  and  for  a  limited  time,  not  exceeding  twelve 
months."  A  reference  to  the  Habeas  Corpus  clause  offered  by 
Mr.  Pinckney,  on  August  20th,  and  hereinbefore  copied,  will 
show  that  it  was  taken,  word  for  word,  (except,  indeed,  the  "free, 
easy,  and  cheap,"  words,)  from  the  Constitution  of  Massachusetts; 
and  the  whole  argument  based  on  the  want  of  analogy  between  the 
English  Constitution  and  our  own,  is  now  cut  up,  root  and  branch, 
by,  not  the  analogy,  but  the  identity  between  this  legislative  sus- 
pending clause  of  Massachusetts  and  that  in  the  Constitution  of 
the  United  States.  If  it  was  not  a  loose,  it  was  surely  then  an 
"inaccurate  expression,"  to  say  that  those  words  ''were  first  intro- 
duced into  the  Constitution  of  the  United  States." 

The  occasion  of  the  suspension  was  Shay's  Bebellion — after 
which,  viz :  (on  Nov.  10,  1786,)  the  privilege  of  the  WTit  was  sus- 
pended for  eight  months. — Barry's  Hist.  vol.  3,  p.  235. 

It  is  not  then  correct  to  say  that  the  expression  "suspending  the 
privilege"  was  first  introduced  into  the  Constitution  of  the  United 
States.  Nor,  indeed,  was  the  thing  itself,  or  the  like  expressions 
unknown  here  or  in  England. 

To  suspend  signifies  to  withhold,  "to  debar"  for  a  time,  from  the 
execution  of  an  office  or  the  enjoyment  of  a  revenue  or  of  any 
privilege. —  Worcester,  To  debar  from  any  privilege,  to  cause  to 
cease  for  a  time  from  operation  or  effect,  as  to  suspend  the  Habeas 
Corpus  Act.  Suspended,  prevented  from  enjoying  a  right. —  Weh- 
ster.  That  the  privilege  of  the  Writ  of  Habeas  Corpus  shall  not 
be  suspended,  means  then,  that  the  right  to  the  Writ  shall  not 
cease  for  a  time,  unless,  &c. 
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1.  It  is  very  obvious,  therefore,  why  the  word  privilege  was  made 
the  subject  of  the  predicate  suspended. 

In  relation  to  the  Government  of  the  United  States,  there  was 
no  Habeas  Corpus  Act ;  for  while  the  "Writ  was,  the  Habeas  Corpus 
Acts  were  not,  the  same  in  the  several  States ;  nor  could  it  be  known 
whether  Congress  would  ever  pass  such  an  Act,  (which,  indeed,  they 
have  not  yet  passed ;)  consequently  there  was  no  Act,  present  or 
future,  to  be  suspended. 

2.  Nor,  had  they  suspended  the  Act  of  31  Chas.  II.,  or  any  other 
act,  would  that  have  effected  their  object ;  because  as  the  Common 
Law  privilege  of,  or  right  to,  the  Writ  was  not  given  by  an  Act,  the 
suspension  or  even  the  repeal  of  the  Act  would  have  left  the  privil- 
ege or  right  unaffected. — See  Hur.  Hab.  Cor.,  p.  133. 

3.  It  would  not  have  been  logical  to  have  said  that  the  Writ 
should  not  be  suspended,  because  that  would  have  been  to  sus- 
pend a  remedy  while  leaving  the  privilege  of,  or  right  to,  the  Writ 
untouched,  and  it  would  possibly  have  left  the  privilege,  or  right 
itself,  open  to  be  suspended  at  any  time ;  for  it  might  have  been 
contended  that  the  suspending  power  was  only  prohibited  from 
suspending  the  Writ^  but  was  not  prohibited  from  suspending  the 
privilege  or  right  itself  before  invasion  or  rebellion;  it  follows, 
therefore,  that  the  Convention  was  logically  obliged  to  say  that 
the  privilege  should  not  be  suspended:  thus  forever  guarding 
the  right  itself,  save  only  in  the  cases  mentioned  in  the  clause. 
Nor  could  any  word  but  suspended  have  been  used.  For  the  right 
to  the  writ  being  an  original  and  inherent  right — it  could  only 
have  been  suspended;  it  could  not  have  been  taken  away  entirely. 
Nor  was  the  suspending  a  privilege  or  right  a  novelty  in  Eng- 
lish law.  The  suspending  power  had  long  been  a  subject  of  legal 
and  parliamentary  discussion  in  England.  The  power  itself,  or 
the  expediency  of  exercising  it,  had  never  been  denied  to  parlia- 
ment, but  when  it  was  claimed  and  exercised  for  and  by  the  King, 
as  the  like  power  is  now  claimed  for  the  President,  the  people  by 
the  Declaration  and  Bill  of  Bights  declared  and  ordained  that  by 
the  Common  Law  it  never  had  and  that  it  never  should  be  exercised 
by  their  Executive,  but  by  their  Legislature  only. 

In  speaking  on  Fox's  East  India  Bill,  Mr.  Burke  said,  "  The 
rights  of  men,  that  is  to  say  the  natural  rights  of  mankind,  are, 
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indeed,  sacred  things.  If  these  natural  rights  are  further  secured 
against  power  and  authority  by  written  instruments  and  positive  en- 
gagements, they  are  in  a  little  better  condition.  Indeed,  this  formal 
recognition  by  the  sovereign  power,  of  an  original  right  in  the 
subject,  can  never  be  subverted  but  by  rooting  up  the  radical  prin- 
ciples of  government,  and  even  of  society  itself.  The  charters 
which  we  call  by  distinction  Grveat  are  public  instruments  of  this 
nature,  I  mean  the  charters  of  King  John  and  King  Henry  III., 
and  the  rights  secured  by  these  instruments  may,  w^ithout  any 
deceitful  ambiguity,  be  very  fairly  called  the  Chartered  Rights  of 
Men. 

''But,  sir,  the  East  India  Charter  is  a  charter  to  establish  mo- 
nopoly, and  to  create  power."  "  These  chartered  rights  (viz.,  of  the 
East  India  Company)  do  at  least  suspend  the  natural  rights  of 
mankind  at  large,  and  in  their  very  frame  and  constitution  are 
liable  to  fall  into  a  direct  violation  of  them."  The  privilege  of  the 
writ  of  Habeas  Corpus  is  one  of  the  natural  privileges  secured  to  men 
by  the  Great  Charters.  Mr.  Burke  included  it  among  the  others, 
so  that  to  speak  of  suspending  that  privilege  was  not  then  a  no- 
velty to  the  lawyers  or  statesmen  of  England.  And  Avhy  should  it 
have  been  one  to  the  laAvyers  and  statesmen  of  the  United  States  ? 
In  fact  they  well  knew,  and  had  before  complained  of  the  suspen- 
sion of  a  like  privilege. 

The  right  of  the  people  to  legislate  for  themselves  being  a  natural 
right,  and  by  law  as  much  a  privilege  as  any  other  belonging  to 
Englishmen,  the  King,  in  Parliament,  was  justly  complained  of 
for  suspending  our  own  legislatures,  ''and  also  for  suspending  the 
operation  of  laws."  It  has  been  asserted  "  that  the  Habeas  Corpus 
Act  of  31  Charles  II.  has  never  been  suspended  for  a  moment ;"  and 
that  the  English  Imprisonment  Acts  used  no  such  tvords  as  to  the 
English  Habeas  Corpus  Statute  or  Writ,  and  hence  it  is  left  to  be 
inferred  that  the  use  of  the  word  susp)ended  in  the  Constitution 
was  unknown  to  the  English  law.  ( That  argument  would  not  have 
been  used  as  a  make-weight  had  it  not  been  for  the  impression  of  the 
writer  that  the  expression  had  been  first  used  in  the  Constitution 
of  the  United  States ;  that  has  been  shown  to  be  incorrect,  but  still 
the  assertion  may  be  noticed,  as  it  involves  an  argument  against, 
and  not  for,  the  President's  power.)     It  may  be  literally  true  that 
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the  Habeas  Corpus  Act  has  never  been  suspended.  Lord  Brougham 
had  before  made  the  same  remark. — Pol.  Philos.,  voh  3.  But, 
in  the  sense  in  which  Blackstone  and  other  legal  writers  used 
the  expression,  it  is  either  true,  or  it  is  clear  that  during  more 
than  a  century  the  privilege  of  the  writ  of  Habeas  Corpus  has  been 
from  time  to  time  susjjended  even  in  England.  The  dilemma  is 
unavoidable. 

Blackstone's  Commentaries  were  first  published  in  1765-8. 
But  in  the  book  before  mentioned,  entitled  ''English  Liberties," 
&c.,  and  written  before  that,  it  is  said:  ''If  the  Legislature  leaves 
the  Executive  power  in  possession  of  a  right  to  imprison  those  sub- 
jects, who  can  give  security  for  their  good  behaviour — there  is  an 
end  of  liberty :  unless  they  are  taken  up  in  order  to  answer,  with- 
out delay,  for  a  capital  crime ;  in  which  case  they  are  really  free. 
The  Habeas  Coiyiis  Act  Avas  intended  to  render  the  subject  safe  in 
this  particular.  Why  a  suspension  of  it  hath  ever  been  permitted, 
politicians  best  can  answer.  *  ^  James  II.,  when  Monmouth 
was  in  actual  rebellion  against  him,  did  not  demand  it.  '^  "^ 
Monies qiiieit  knew  an  English  Parliament  had  more  than  once  per- 
mitted a  temporary  suspension  of  the  Habeas  Corpus  Act.'' — ■ 
Introduction,  pp.  21-22. 

"  This  Act  (31  Charles  II.)  has  been  at  various  times  suspended^ 
with  respect  to  the  power  of  imprisonment  vested  in  the  Crown, 
upon  occasions  of  public  alarm ;  such  suspension  usually  being  for 
a  very  short  period.  The  general  title  given  to  such  temporary 
acts  has  been,  'An  Act  to  empower  his  Majesty  to  secure  and  detain 
such  persons  as  his  Majesty  shall  suspect  are  conspiring  against 
his  person  and  Government.  The  following  are  acts  of  that  de- 
scription:  1  W.  &  M.,  St.  1,  ch.  7,  19;  T  and  8  W.,  3,  ch.  11;  6 
Anne,  ch.  15;  7  Anne,  ch.  9;  1  Geo.  L,  ch.  8,  30;  17  Geo.  IL,  ch. 
6;  19  Geo.  IL,  ch.  1;  17  Geo.  IIL,  ch.  9;  34  Geo.  III.,  ch.  54,  (May 
23,  1794,)  followed  by  several  acts  during  the  war  then  exist- 
ing."— Evans'  Note:  cited  in  Chitty's  Statutes,  vol.  1,  p.  344. 

The  17  Geo.  IIL,  ch.  9,  was  an  Act  introduced  in  1777  to  enable 
the  King,  "any  law  or  statute  to  the  contrary  notwithstanding,"  to 
detain  in  prison  all  who  were  charged  with,  or  suspected  of,  com- 
mitting treason  in  America  or  on  the  high  seas,  or  of  being  guilty 
of  what  the  Government  denominated  piracy.     "  This  was  another  of 
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those  unhappy  measures  which  it  had  so  long  been  the  policy  of  the 
King  and  his  Ministers  to  recommend,  and  which  sought  to  make  war 
in  the  Colonies,  not  so  much  by  the  thunder  of  artillery,  as  by  the 
iriUum  fichnen  of  TsiYlmment.''  "It  was  a  practical  suspension  of 
the  Habeas  Corpus  Act,  It  called  men  pirates,  who,  at  the  blackest 
could  only  be  looked  upon  as  rebels,  and  thus,  by  a  strained  inter- 
pretation of  the  common  law,  sought  to  debase  morally,  the  crimi- 
nality of  acts  for  which  the  legal  penalty  remained  the  same."  The 
Marquis  of  Rockingham,  Fox,  Dunning,  and  their  friends  all  de- 
nounced it  as  a  suspension  of  the  Habeas  Corpus  Act. — Mc- 
Knight's  Life  of  Burke,  vol.  2,  p.  163-164.  The  Act  of  34 
George  III.,  chap.  54,  was  avowed  by  the  Minister,  Pitt,  to  be  a 
partial  suspension  of  the  Habeas  Corpus  Act;  and  as  such  it  was 
defended  by  Adair  and  denoimced  by  Fox  and  Sheridan. — Annals 
of  Great  Britain,  vol.  3,  p.  22  and  24.  ''  In  1817  the  measures 
proposed  by  the  Minister,  (and  which  passed,)  were  the  temporary 
suspension  of  the  Habeas  Corpus  Act." — -Bissett's  England,  vol. 
3,  p.  341.  "An  Act  was  passed  for  the  continuing  until  the  1st 
of  March,  1818,  the  suspension  of  the  Habeas  Corpus  Act." — Bis- 
sett,  vol.  3,  p.  341. 

"  The  salutary  effects  of  the  suspension  of  the  Habeas  Corpus 
Act  in  the  year  1817." — Allison's  Europe,  vol.  1,  chap.  4,  p.  23. 
It  was  suspended  in  Ireland  in  1822. — 1  Allison,  chap.  10,  p.  123, 
and  again  in  1848.— 4  Allison,  chap.  43,  p.  138.  Chap.  bQ,  p.  52. 
And  Allison,  be  it  remembered,  is  a  lawyer  as  well  as  a  historian. 
John  Stuart  Mill,  in  Frazer's  Magazine  for  February,  1862,  speaks 
of  England  having  "  stcsp^mfec?  the  Habeas  Corpus  Act." 

In  8  Mod.  Rep.,  p.  96,  there  are  reported  the  cases  of  the  King 
vs,  the  Earl  of  Orrery,  and  five  others,  who,  being  committed  by 
the  Secretary  of  State  for  high  treason,  moved  for  leave  to  enter 
their  prayer  under  the  Habeas  Corpus  Act  of  31  Car.  2.  The  re- 
port says  :  "  This  (Habeas  Corpus)  Act  was  now  by  another  act 
of  George  I.,  chap.  1,  sec.  1,  suspended  for  a  time."  Neither  the 
counsel  for  the  prisoner  nor  for  the  King  questioned  but  that  the 
Act  had  been  suspended.  They  both  used  the  word  suspended^  and 
Ailsbury's  case  was  cited. 

The  case  of  Lord  Ailsbury  there  referred  to  is  that  of  Rex 
vs.  the  Earl  of  Ailsbury. — Comberbach's  Rep.  421,  and  reported 
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also  in  Cases  Tempore  Holt,  p.  84. — In  Hil.  Term.,  9,  William  III. 
Lord  Ailsbury  prayed  to  be  bailed,  having  entered  his  prayer  the 
first  week  of  this  term.  He  was  committed  in  March  last,  but  (the 
report  proceeds)  ''  the  Habeas  Corpus  Act  was  suspended^  by  a 
late  statute,  till  September,  and  by  a  later  statute  until  December, 
so  that  he  could  not  come  sooner  to  enter  his  prayer,  and  per  Cur., 
Holt,  Ch.  J.,  ^^  when  the  power  of  the  Court  was  taken  away  from 
bailing,  if  he  doth  not  make  his  prayer  the  first  terra,  when  the 
law  is  open,  he  cannot  do  it  afterwards  upon  the  Habeas  Corpus 
Act ;  but  when  the  Act  is  susjjended  it  must  be  understood  that  he 
must  do  it  the  first  term  after  the  suspension.  And  so  we  held 
upon  the  former  Act  of  suspension.''' 

It  may  be  that  from  the  time  of  Lord  Chief  Justice  Holt,  to  John 
Stuart  Mill,  in  1862,  Chief  Justices,  Judges,  lawyers,  and  writers 
upon  law,  statesmen,  and  historians,  have  spoken  loosely  on  this 
point.  But  what  did  they  mean — and  suppose  they  would  be  under- 
stood by  others  to  mean  ?  During  the  existence  of  those  suspending 
acts,  it  is  true  that  some  people  were  entitled  to  the  privilege  of 
the  Habeas  Corpus  Act ;  therefore,  as  to  tliem^  the  Act  was  not 
suspended,  and  so,  to  speak  literally,  the  Act^  as  a  whole,  and  as 
applying  to  all  persons,  was  not  suspended.  But  as  the  Habeas 
Corpus  Act  might  be  suspended,  as  readily  as  repealed,  as  to  all 
persons,  why,  then,  could  it  not  be  suspended  as  to  some  of  them  ? 
There  is  no  technical  impossibility  in  such  a  suspension,  and  it  was 
just  that  suspension,  and  that  only,  which  Blackstone,  and  all 
Avho  have  so  termed  it,  meant.     One  citation  will  show  that. 

''  In  cases  of  conspiracy  or  meditated  treason  against  the  King,  it 
is  not  unusual  to  vest  a  power  in  the  King  of  apprehending  and 
detaining  suspected  persons,  without  bail  or  main  prize,  which,  as 
to  tJiem^  operates  as  a  suspension  of  the  Habeas  Corpus  Act." — 
Jacob's  Law,  Diet.  Title  Government.  And  that,  too,  was  Mr. 
Madison's  opinion  as  to  the  suspension  of  the  privilege  under  our 
Constitution. — Rep.  on  Yirg.  Res. 

But  either  the  Act  has  been  suspended,  or  the  privilege  has  been 
suspended.  The  dilemma  is  unavoidable.  Thus  the  suspending  acts 
must  have  done  one  of  four  things,  as  it  respected  the  persons  to 
whom  it  was  meant  to  apply  them,  viz :  1.  To  repeal  the  Habeas 
Corpus  Act;  or,  2d,  to  suspend  the  Act;  or,  3d,  to  suspend  i\iQ 
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Writ;  or,  4tli,  to  suspend  the  privilege  of,  or  right  to,  the  Writ  or 
Act.  Those  who  say  that  they  did  not  even  suspend  the  Act,  can- 
not say  that  they  repealed  it  as  to  any  body ;  nor,  as  they  insist, 
did  they  suspend  it;  and,  for  a  still  stronger  reason,  they  did 
not  suspend  the  Writ;  it  follows,  therefore,  that  it  must  have  been 
the  privilege  itself  which  they  suspended.  No  matter  that  the  acts 
did  not  use  the  word  privilege;  they  did  in  legal  intendment  and 
effect  declare,  that  certain  persons  should  not,  for  a  limited  time, 
have  a  right  to  apply  for  the  Writ  of  Habeas  Corpus,  and  when 
the  Courts  refused  them  the  Writ^  they  did  such  persons  no  wrong ; 
for  that  there  cannot  be  any  wrong,  denial,  or  delay,  when  there  is 
no  right,  is  a  maxim  both  of  the  civil  and  common  law. 

What  has  thus  been  said,  may  now  be  applied  in  answer  to  the 
main  positions  in  favor  of  the  President's  suspending  power;  and 
the  first  is,  that  the  privilege  mentioned  in  the  clause  is  the  pri- 
vilege of  an  imprisoned  or  detained  person,  of  being  bailed,  &c., 
&c.  That  'Hhe  warrant  of  arrest  ivith  the  order  that  the  party's 
privilege  be  denied  for  a  season,  is  suspension,''  That  'Hhe 
power  to  imprison  and  to  deng  or  delag  a  discharge  from  im- 
prisonment, is  an  Executive  power ;  therefore  the  suspension 
is  an  Executive  power.  Is  it,  however,  true  that  there  is  no  pri- 
vilege in  the  Constitutional  sense  of  the  word,  before  a  person 
has  been  arrested?  When,  in  1692,  the  people  of  Massachusetts 
passed  a  Habeas  Corpus  Act,  and  the  King  refused  to  approve  it, 
because,  as  he  said,  ''the  privilege  had  not  been  granted  to  the 
plantations,"  did  he  mean  to  say  that  that  privilege  did  not  exist 
because  they  had  not  all  been  aruestbd?  If  the  status  of  im- 
prisonment be  essential  to  the  existence  of  the  privilege  of  the 
Writ,  it  was  very  fortunate  for  the  people  of  Massachusetts  that 
the  King  had  not  granted  to  them  that  privilege.  When  the 
people  of  England  have,  from  age  to  age,  clamored  for  their  privi- 
leges, and  that  they  should  be  secured  to  them  by  charter  upon 
charter,  did  they  ever  suppose  that  their  own  imprisonment  was  an 
element,  and  an  essential  one,  of  their  chartered  privileges  f  Have 
not  the  people  the  privilege  of  trial  by  jury  without  being  in  Court 
as  parties,  plaintiff,  or  defendant?  •  Surely,  the  privilege  of,  or 
right  to,  a  thing,  is  essentially  different  from  the  enjoyment  of  that 
right.     That  a  man  cannot  exercise  his  privilege  of,  or  right  to 
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demand,  the  Writ  of  Habeas  CorpuSj  till  he  has  been  imprisoned, 
is  true;  but  the  imprisonment  is  not  the  privilege,  or  any  element 
of  it,  it  but  gives  occasion  for  the  exercise  of  it.  The  privilege 
does  not  then  "'subsist  in  remedy,'"  But  it  is  further  objected, 
that  ^'it  is  impossible  to  suppose  that,  in  speaking  of  suspending 
the  privilege  of  the  Writ,  it  (the  Constitution)  meant  by  one  act 
of  laiv^  as  if  it  had  spoken  of  the  Writ  alone,  or  of  the  Habeas 
Corpus  Acty  That  sentence  was  penned  by  a  gentleman  who 
then  overlooked  the  fact,  that  the  Constitution  of  Massachu- 
setts, made  seven  years  before  that  of  the  United  States,  contained 
precisely  the  same  clause.  That  it  did  mean  just  what  that  writer 
says  it  was  impossible  it  could  mean,  viz :  that  the  privilege 
should  be  suspended  by  one  act  of  laio ;  and  he  overlooked  the 
further  fact,  that  instead  of  it  being  impossible  to  suspend  the 
privilege  by  one  act  of  law^  that  impossibility  had  actually  been 
performed  by  the  Legislature  of  Massachusetts  one  year  before 
the  Constitution  of  the  United  States  was  made ;  and  that  that  im- 
possible act,  was  well  known  to  every  member  of  the  Federal 
ConventioUo 

Besides,  to  affirm  that  the  power  to  deny  the  privilege  is  an 
Executive  power  begs  the  question  ;  and  that  it  is  not  an  Executive 
function  is  thus  proved.  If  the  Constitution  had  declared  that  "  the 
privilege  of  the  Writ  of  Habeas  Corpus  may  be  suspended  at  any 
time^''  the  power  must  have  been  exercised  by  the  same  department 
which  ought  now  to  exercise  it ;  for  the  present  limitation  of  time 
does  but  limit  the  power  without  changing  the  organ  of  that  power. 
But  that  absolute  power  to  suspend  the  privilege  would  have  been 
but  a  parliamentary  power,  and  the  case  would  then  have  been 
analogous  to,  and  even  identical  with,' parliamentary  law ;  and  as 
such  a  power  had  always  been  in  the  Legislature  of  England,  and 
in  the  Legislatures  of  the  respective  States  and  not  in  their  respective 
Executives^  so  it  would  have  belonged  to  the  Legislature  of  the 
United  States,  and  not  to  their  Executive  by  virtue  of  his  office. 
Now  the  words  in  the  existing  clause  only  require  the  same  organ 
to  limit  its  power  to  specified  occasions,  instead  of  exercising  it  on 
any  occasion ;  so  that  the  limited  power  remains  with  the  organ  of 
the  greater  power,  viz.,  with  the  Legislature ;  therefore  the  power 
to  deny  the  privilege  does  not  belong  to  the  Executive  by  virtue 
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of  his  office.  Again,  an  arrest  (according  to  law)  is  an  Executive 
act,  and  generally  does,  and  always  can  happen  without  an  order 
to  suspend  the  privilege  of  the  party  arrested;  if  then,  by  the  one 
act  of  the  Executive  the  party  has  been  arrested,  but  ivithoiit  an 
order  denying  his  privilege,  the  latter  has  not  been  suspended;  but 
can  it  not  afterivards  (and  during  his  detention)  be  suspended? 
To  deny  that  would  be  absurd ;  but  that  subsequent  act  of  denial 
cannot  be  the  act  of  arrest  or  any  part  of  it,  hence  the  order  of 
denial  alone  must  be  the  act  of  suspension,  which,  therefore,  is  not 
the  warrant  of  arrest  ivitli  the  order,  &c. ;  and  as  the  act  which  thus 
suspends  the  privilege  has  no  connection  with  the  act  of  arrest,  it 
is  not  essential  that  it  should  proceed  from  the  same  actor,  and  as 
^^a  single  order  (of  the  legislature,)  founded  on  the  authority  of  the 
Constitution,"  would  be  as  effective  a  suspension  as  a  single  order 
( of  the  President,)  founded  on  the  same  authority,  therefore,  an 
act  of  the  Legislature,  viz.,  a  legislative  order^  ''is  all  that  is  neces- 
sary to  suspend  the  privilege,"  and  consequently,  it  ^Hs  suspension 
under  the  Constitution,'' 

III.  It  has  been  insisted  also,-— 1,  That  '^  all  the  conditions 
of  the  exercise  of  the  power  described  in  the  Habeas  Corpus  clause, 
are  of  Executive  cognizance ;  that  is  to  say,  rebellion  or  invasion  and 
the  requirement  of  the  public  safety  in  the  times  of  either,"  and 
2,  That  the  power  to  suspend  the  privilege  of  the  Writ  "  is  insepa- 
rably connected  with  rebellion  or  invasion." 

''  It  is  the  duty  of  the  office,  in  both  its  civil  and  military  aspects, 
to  suppress  insurrections  and  repel  invasions."  "  That  no  legisla- 
tive act  is  necessary  or  proper  to  give  cognizance  of  these  facts 
to  the  Executive  department;"  that,  unlike  Parliament,  which  is  the 
highest  power  in  England  and  gives  the  authority,  our  Constitution 
is  higher  than  Congress,  and  "  is  itself  the  authority^  and  all  that 
remains  is  to  execute  it."  The  answers  to  these  are— 1,  one, 
and  the  most  essential,  of  the  conditions,  viz.,  (''when  the  public 
safety  may  require  it,")  is  not  of  Executive,  but  is  of  Legislative 
cognizance. — 2,  that  to  suspend  the  right  of  a  citizen  is  not  the 
duty  of  the  Executive  in  its  civil  or  its  military  aspect. 

When,  in  1777,  a  bill  Avas  introduced  into  the  English  Parliament 
to  suspend  the  privilege  of  the  Writ  of  Habeas  Corpus  as  to 
Americans  engaged,  or  suspected  of  being  engaged,  in  the  rebellion. 
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Mr.  Fox  and  his  friends  opposed  the  bill,  and  '' thej  succeeded  in 
modifying  some  of  its  most  arbitrary  features." — McKnight's  Life 
of  Burke ;  vol.  2,  p.  164.  Is  it  of  less  consequence  to  American 
citizens,  that  they  should  have  the  like  protection  ?  Or  that  their 
immediate  representatives  shall  have  the  right  to  judge  whether 
the  public  safety  does  actually  require  the  suspension  of  their 
privilege?  or  at  least  to  modify  the  proceeding  as  was  done  in 
England  ? 

Rebellion  and  invasion  are  great  physical  facts,  which  all  can 
see,  and  about  which  there  can  be  but  one  judgment.  These  the 
Executive  may  readily  know,  but  the  Constitution  does  not  au- 
thorize the  privilege  of  the  Habeas  Corpus  to  be  suspended  upon 
either  rebellion  or  invasion.  Granting  that  they  exist,  neverthe- 
less the  Constitution  expressly  declares  that  '^  The  privilege  shall 
not  be  suspended  unless  when  the  public  safety  may  require  it." 
Is  it  true,  then,  that  no  Legislative  act  is  necessary  or  proper  to  give 
cognizance  of  that  fact  to  the  Executive?  There  is  not,  among 
the  innumerable  subjects  of  Legislative  cognizance,  one  so  essentially 
of  that  class  as  the  requirement  of  public  safety.  What  it  may  or 
may  not  require  depends  on  expediency  and  sound  public  policy  ; 
and  the  requirement  itself  is  essentially  the  judgment  which  the 
competent  authority  shall  pronounce  on  the  field  of  events,  which 
does  in  their  judgment  influence  the  safety  of  the  public.  Let  there 
be  rebellion  or  invasion,  but  what  new  rules  of  conduct  shall  be 
prescribed  on  their  account  ?  If  new  laws  be  required,  Congress 
alone  can  make  them.  If  property  is  to  be  taken,  Congress  alone 
can  take  it.  Shall  then  the  privilege  of  privileges — shall  liberty  itself 
be  subjected  to  a  department,  incapable  of  making  any  law,  or  of 
prescribing  a  rule  of  conduct  for  anybody?  Laws  are  but  means 
to  guard  the  liberty  of  the  citizen,  and  to  the  Legislature  alone 
have  the  people  intrusted  the  power  of  making  and  modifying 
the  laws  ;  have  they  then  given  to  the  Executive  power  to  take 
away  liberty  itself  ? — the  very  end  for  Avhich  the  law  was  made. 

Granted  that  the  public  safety  may  require  its  suspension,  shall 
the  President  only,  or  shall  Congress,  say  how  long  that  safety  re- 
quires it,  and  when  it  shall  cease  ?  or  which  of  them  shall  say  in 
what  places,  or  upon  what  persons,  or  on  what  conditions  only,  the 
suspension  shall  operate  ?     If  it  shall  be  notorious  that  warrants  of 


arrest  have  been  left  in  blank,  with  power  in  corrupt  and  arbi- 
trary Secretaries  to  fill  them  up,  as  they  shall  find  a  victim,  shall 
the  President  be  permitted  to  depute  that  discretionary  power  to 
such  ofiicers,  to  be  exercised  when,  where,  and  upon  whom  they 
shall  think  fit  ?  It  may  be  replied  that  this  might  foUow  even  if 
the  Legislature  had  suspended  the  privilege,  for  then  the  imprison- 
ment would  still  be  the  sole  act  of  the  President.  But  the  answers 
are  :  1.  Power  held  under  the  will  of  another  is  never  so  much 
abused,  and  can  never  be  so  dangerous  as  when  it  is  not  so  held ; 
hence,  the  President  and  his  dependents  would  be  less  likely  to  abuse 
it  when  held  by  the  sufferance  of  Congress  only,  than  if  it  were 
held  under  the  Constitution,  and  above  Congress.  2.  A  power 
given  by  Congress  could  be  given  upon  terms,  in  case  of  abuse  they 
could  require  an  account  of  it,  its  rightful  possessors  could  call  the 
public  attention  to  its  abuse,  it  would,  in  short,  have  every  check 
and  safeguard  which  are  possible  to  be  given  to  it ;  but  if  the  Con- 
stitution has  given  the  power  to  the  Executive,  the  Congress  can- 
not require  an  account  of  its  use,  or  tiake  it  away  in  case  of  its 
abuse.     They  themselves  may  be  among  its  victims. 

But  does  it  belong  to  his  ofiice  in  its  civil  aspect  ?  Hamilton 
has  said  that  ^'  the  essence  of  legislative  authority  is  to  enact  laws, 
or  in  other  words,  to  prescribe  rules  for  the  regulation  of  the  so- 
ciety ;  while  the  execution  of  the  laws,  and  the  employment  of  the 
common  strength,  either  for  this  purpose,  or  for  the  common  de- 
fense, seems  to  comprise  all  the  functions  of  the  Executive  Magis- 
trate.— "  Fed.  No.  75.  And  Mr.  Madison  said  : — Report  on  Virg. 
Res. — ■''  It  has  become  an  axiom  in  the  science  of  government,  that 
a  separation  of  the  legislative  and  executive  departments,  is  neces- 
sary to  the  preservation  of  public  liberty/.  Nowhere  has  this  axiom 
been  better  understood  in  theory,  or  more  carefully  pursued  in 
practice,  than  in  the  United  States." 

The  duty,  then,  of  the  Executive  ofiice  is  to  take  care  that  the  laws 
shall  be  executed,  and  that  presupposes  the  existence  of  the  laws 
to  be  executed.  But  those  laws  bind  the  President  as  well  as  any 
private  citizen;  they  say  to  him — The  law  allows,  nay,  enjoins  upon 
you,  to  arrest  whosoever  shall  violate  the  law,  but  it  next  enjoins 
the  Judge  to  hear  that  accusation,  and  to  decide  between  the  Exe- 
cutive and  the  accused,  and  to  bail,  remand,  or  try  him  accord- 
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ing  to  law;  so  that  if,  by  the  laws  of  the  land,  he  has  deserved 
to  be  punished,  ''  then  by  the  same  laws  also  he  may,  and  by  no 
other  he  ought,  to  be  judged,  and  acquitted,  or  condemned."  If 
then  "  the  warrant  of  arrest,  with  the  order  that  the  party's  privi- 
lege be  denied  for  a  season,  is  suspension,"  what  is  that  order  but 
a  law,  and*  the  power  to  make  it,  but  power  to  maJce  a  law  F  The 
law  had  given  the  privilege,  this  order  takes  it  away  ;  the  law  had 
said  the  prisoner  ought  to  be  heard,  and  bailed,  released,  or  tried 
by  a  Judge ;  this  order  prohibits  the  Judge  from  bailing,  or  releas- 
ing, or  trying  ;  even  the  prisoner  himself  need  not  be  informed  of 
the  accusation  against  him.  What  is  this  but  to  make  a  law  abro- 
gating, for  a  season,  all  laws,  which,  from  Magna  Charta  to  the 
Constitution,  have  solemnly  declared  that  "  no  freeman  shall  be 
taken,  or  imprisoned,  or  passed  upon  but  by  the  law  of  the  land  " 
— that  is  by  judicial  proceedings  ?  The  President  considers,  in  his 
own  mind,  what  the  public  safety  requires,  and,  thereupon,  he 
legislates — he  wills  the  law  for  each  prisoner.  In  the  language 
of  Mr.  Jefferson,  he  is  "  himselif  the  accuser,  counsel,  judge  and 
jury  ;  whose  suspicion  may  be  the  evidence,  his  order  the  sentence, 
his  officer  the  jailor,  and  his  breast  the  sole  record  of  the  trans- 
action." It  is  incredible  that  such  is  the  duty  of  the  office  in  its 
civil  aspect. 

3.  Is  it  so  in  its  military  aspect  ?  "  Congress  (not  the  President) 
shall  have  power  to  declare  war,  raise  and  support  armies,  to  pro- 
vide for  calling  forth  the  militia  to  execute  the  laws  of  the  Union, 
suppress  insurrection,  and  repel  invasion." — Const.  Art  1,  sec.  8. 

Be  it  remembered  that  this  power  is  claimed  to  have  been  given 
to  the  President  alone.  If  that,  or  any  other  power  within  the 
Constitutional  grant  be  necessary  in  case  of  rebellion  or  invasion. 
Congress  will  judge  of  the  requirements  of  the  public  safety,  and 
upon  their  own  motion,  or  on  demand  of  the  Executive,  may  give 
him  the  power  of  the  whole  government.  The  Legislature  is  here, 
and  in  all  free  governments,  the  organ  of  the  national  will.  The 
Executive  but  enforces  that  will.  He  upholds  and  enforces  the 
rights  of  the  people,  he  cannot  suspend  or  take  their  rights  away. 
If  the  law  has  been  violated,  then  by,  and  according  to,  the  same 
law,  he  takes  care  that  the  violators  are  arrested  ;  there  his  duty 
ceases  ;  for  the  Judges  alone,  who  are  equal  in  authority  with  him- 
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self,  can  pass  -apon  or  judge  the  alleged  violator  of  it ;  but  if  tlie 
President  himself  passes  upon  him,  or  withholds  him  from  their 
judgment,  he  then  becomes  the  violator  of  the  law,  he  usurps  the 
functions  of  the  Judiciary,  and  he  is  not  in  the  performance  of  his 
office. 

This  becomes  evident  from  a  view  of  the  whole  spirit,  and  even 
the  letter,  of  the  Federal,  and  the  several  State  Constitutions. 

To  suspend  the  privilege  of  the  Writ  of  Habeas  Corpus,  is  to 
suspend  the  laws  and  the  execution  of  the  laws  ;  and  as  that  power 
is  hj  express  words  in  some,  and  by  the  fair  intendment  and  effect 
of  all  the  State  Constitutions,  prohibited  to  the  Executive,  and  when 
suffered  at  all,  is  confined  to  the  Legislature,  both  by  the  Constitu- 
tions made  before  as  well  as  since  that  of  the  United  States,  it  is  the 
highest  evidence,  that  the  same  people  did  not  mean  to  give,  and 
that  in  their  opinion  they  did  not  give,  that  power  to  the  Federal  Ex- 
ecutive, but  limited  it  to  the  Legislature.  1.  It  suspends  the  laws,  it 
suspends  the  right  itself.  It  suspends  every  law  from  and  since 
Magna  Charta,  which  secures  the  right.  It  suspends  the  Bill  of  Rights 
in  every  State  which  has  such  a  bill,  and  few  are  without  one.  It 
suspends  that  part  of  the  Constitution  of  every  State  made  before  as 
well  as  since  the  Federal  Constitution,  which  ordains,  and  they  all 
ordain,  that  the  privilege  of  the  Writ  of  Habeas  Corpus  shall  not 
be  suspended,  save  by  the  Legislature. 

By  section  12  of  the  Bill  of  Rights  in  the  Constitution  of  Penn- 
sylvania, it  is  ordained  that  '' No  power  of  suspending  law  shall  be 
exereisedy  unless  by  the  Legislature  or  its  authority ^  The  like 
provision,  with  the  addition,  generally,  that  the  execution  of  the 
laws  shall  not  be  suspended,  Avas  ordained  before  the  adoption  of 
the  Constitution  of  the  United  States,  in  the  Bills  of  Rights  or  Con- 
stitutions 'of  Massachusetts,  New  York,  Virginia,  North  Carolina, 
Maryland ;  and  since  that  time  in  the  Bills  of  Rights  or  Consti- 
tution of  New  Hampshire,  Vermont,  Connecticut,  New  Jersey, 
Georgia,  Kentucky,  Rhode  Island,  Tennessee,  Ohio,  Indiana,  Mis- 
sissippi, Maine,  and  Alabama,  and  it  may  be  in  others ;  and  in  not 
a  single  instance  is  that  power  given,  even  by  implication,  to  the 
Executive. 

But  it  suspends  the  execution  of  the  laws ;  a  thing  as  much  for- 
bidden by  the  intent,  and  as  often  by  the  words  of  those  Bills  of 
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Rights  and  Constitutions,  as  that  of  suspending  the  laws  themselves. 
The  poAver  which  suspends  the  privilege,  does  in  effect  suspend  the 
execution  of  every  law  which  enjoins  judges  to  issue,  and  officers  to 
execute,  the  Writ  of  Habeas  Corpus.  From  the  moment  that  the 
executive  fiat  goes  forth,  the  arm  of  the  Judiciary  is  arrested,  and 
those  laws  can  no  longer  he  executed. 

In  still  further  evidence  that  the  power  of  suspension  was  not 
meant  to  be  taken  from  the  Legislature  and  given  to  the  Presi- 
dent, it  appears  that  in  every  State  Constitution  in  which  the 
Habeas  Corpus  is  mentioned,  (and  it  is  mentioned  in  perhaps  every 
one  of  them,  in  terms  like,  or  identical  with,  that  of  the  United 
States,)  the  power  is  conferred  only  upon  the  Legislature ;  in  no 
instance  is  it  given  to  the  Executive  ;  and  in  the  amend.ed  Consti- 
tution of  Virginia  it  is  taken  from  both. 

In  the  Federal  Convention,  on  June  4th,  Mr.  Gerry  moved  that 
^*  the  National  Executive  shall  have  a  right  to  negative  any  legis- 
lative act  which  shall  not  be  afterwards  passed,  unless  by parts 

of  each"  branch,"  &c.  It  was  moved  to  amend  so  as  to  read, 
*^'  Resolved  that  the  National  Executive  have  a  power  to  suspend 
any  legislative  act  for ,"  and  the  amendment  was  unani- 
mously negatived.  That  was  the  only  attempt  ever  made  in  the 
Federal  Convention  to  give  to  the  Executive  a  suspending  power. 

The  position  of  tlie  Clause, — It  has  been  said  that  ^Hhe  present 
position  of  the  clause  in  the  Constitution  is  not  of  the  least  conse- 
quence ;  according  to  the  Journal  of  the  Convention,  the  clause 
was  oifered  as  an  amendment  to  the  fourth  section  of  the  article  on 
the  Judiciary.  If  position  in  a  section  of  an  article  carries  power 
to  the  article,  then  the  original  motion  as  adopted  carried  power 
to  the  Judiciary,  and  must  have  regarded  suspension  of  the  privi- 
lege as  a  judicial  act,  and  Qiot  as  dependant  on  a  legislative  act." 
It  is  submitted  that  that  is  a  non  sequitur. 

1.  A  reference  to  the  history  hereinbefore  given  of  the  Judiciary 
clause  which  is  noio  clause  3,  Sec.  II.,  Art.  III. ;  will  show  that  it 
limited  the  place  where  trials  in  criminal  cases  should  be  had  to 
the  State  in  which  they  should  be  committed — that  Avas  a  limitation 
upon  the  power  of  Congress,  without  which  they  might  have  enacted 
that  the  trial  should  be  elsewhere ;  and  the  latter  sentence  of  the 
section,  viz.,  "  as  to  crimes  not  committed  within  any  State,  the  trial 
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shall  be  at  such,  place  or  places  as  Congi^ess  may  by  law  have  di- 
rected," is  also  restrictive,  because  it  prohibits  a  trial  at  any  place 
other  than  where  Congress  shall  have  directed,  viz.,  before  the 
commission  of  the  specific  offence ;  so  that  the  whole  subject  of  the 
section  was  a  restriction  upon  the  power  of  Congress^  and  when  Mr. 
Morris  offered  the  Habeas  Corpus  clause  as  an  amendment  to  it, 
it  shows,  when  read  in  connection  with  it,  that  it  also,  was  (for 
greater  caution)  a  limitation  upon  the  power  of  Congress. 

It  has  been  further  objected:  ''In  opposition  to  an  intention  to 
leave  the  power  to  Congress^  observe  the  striking  departure  from 
parallel  of  the  second  clause  of  Section  9,  Article  I.,  from  thQ  first 
clause  of  the  same  section : 

"First  Clause. — 'The  migration  or  importation  of  such  persons, 
&c.,  shall  not  be  prohibited  by  Congress  before  the  year  1808,  but  a 
tax  or  duty  (expressly  within  the  power  of  Congress,  section  8) 
may  be  imposed  on  such  importation.' 

'^Second  Clause. — '  The  privilege  of  the  Writ,  &c.,  shall  not  be 
suspended,  unless  when,  &c.,  the  public  safety  may  require  it,' 
and  the  word  'Legislature'  dropped  from  Mr.  Pinckney's  clause." 

The  answer  to  "  the  departure  from  parallel"  is  this  : — Had  the 
word  "Congress"  been  omitted  from  the  first  clause,  so. as  to  read 
"the  importation,  &c.,  shall  not  be  prohibited,"  &c.,  that  might  have 
been  construed  as  prohibiting  not  only  Congress  but  the  States 
from  abolishing  the  slave  trade  before  the  year  1808,  but  the  in- 
sertion of  the  word  "  Congress,"  prohibited  them  only,  and  thus  "in 
the  interim  all  the  States  were  at  liberty  to  prohibit  it." — Mass. 
Debates,  p.  117.  And  the  limitation  on  taxing  was  inserted,  lest  a 
prohibitory  tax  should  be  imposed  by  Congress,  ( see  Virg.  Deb., 
p.  322-324,)  so  the  parallel  is  not  departed  from. 

Passing  from  the  Convention  which  prepared,  to  the  State  Cour 
ventions  which  ratified  and  made  it,  what  was  their  opinion  of  the 
clause  ? 

So  soon  as  the  Federal  Constitution  had  been  framed,  it  was 
submitted  to  Conventions  of  the  respective  States.  The  members 
of  those  Conventions  were  generally  the  ablest  in  the  States,  and 
among  them  were  the  chief  men  who  had  themselves  framed  the 
Constitution,  and  who,  of  course,  knew  what  its  several  clauses 
meant. 


In  the  New  York  Convention  there  were,  among  others,  Hamilton, 
Jay,  Morris,  and  the  Livingstons.  In  that  of  Massachusetts,  were 
Adams,  Hancock,  Gushing,  and  Gorham.  In  that  of  Virginia, 
were  Madison,  Mason,  Randolph,  and  Henry.  It  has  been  ob- 
served, that  in  the  Federal  Convention,  this  Habeas  Corpus  clause 
was  adopted  with  very  little  debate.  That  is  true,  also,  of  the 
State  Conventions ;  for  example,  in  that  of  New  York,  it  is  recorded 
that  ''  the  Committee  (of  the  Whole)  then  proceeded  through  sec- 
tions 8,  nine^  and  10,  with  little  or  no  debate.  The  fact  is  most 
significant,  but  of  ivJiat?  It  could  not  be  that  the  subject  was  of 
little  importance,  for  the  people  of  this  country,  as  well  as  those  of 
England,  had  ever  considered  it  of  the  greatest  importance. 

The  Constitution  was  adopted  in  Federal  Convention  in  Sept., 
1787,  it  was  first  ratified  by  Delaware,  in  Dec,  1787,  and,  lastly, 
by  Rhode  Island,  in  May,  1790,  The  second  State  that  ratified 
it  was  New  York,  in  July,  1788.  During  that  period  the  press 
teemed  with  letters,  essays,  and  addresses,  for  and  against  it. 
Every  material  objection  to  it  was  taken  up  and  discussed  by 
Madison,  Hamilton,  and  Jay,  in  a  series  of  papers,  which,  together, 
are  now  known  as  The  Federalist,  Yet,  in  them,  this  clause  is 
mentioned  but  twice,  and  by  Hamilton,  who,  in  one,  says,  the 
Writ  is  amply  confirmed;  and,  in  the  other,  (No.  84,)  he  argues 
that  it  is  secured  by  the  Constitution  as  well  as  by  a  Bill  of  Rights. 
That  ^^the  practice  of  arbitrary  imprisonment  has  been,  in  all 
ages,  the  favorite  and  most  formidable  instrument  of  tyranny," 
and  then  cites  from  Blackstone  (vol.  1,  p.  136)  the  passage  that 
such  imprisonment  is  more  dangerous  to  liberty  than  violently  to 
take  property  or  life ;  but  not  a  word  is  said  about  having  taken 
this  power  from  the  Legislature.  It  is  true,  then,  that  for  some 
reason,  there  was  very  little  objection  to  this  clause,  and  it  is  cer- 
tain that  there  was  no  objection  to  it  on  the  ground  that  the  power 
of  suspending  the  privilege  was  to  be  exercised  by  a  department  of 
the  Government  which  should  not  exercise  it.  Nay,  more,  as  to 
which  of  the  departments  had  it,  there  seems  to  have  been  a  uni- 
versal concurrence  of  opinion. 

So  objectionable  were  some. parts  of  the  Constitution  to  the  more 
Democratic  part  of  the  members,  that  some  of  them  either  left  the 
Convention  itself,  or  refused  to  sign  it,  and  afterwards  did  all  they 
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could,  both  in  the  State  Conventions  and  elsewhere,  to  prevent  its 
ratification;  among  these  may,  especially,  be  mentioned,  Luther 
Martin,  of  Maryland;  Yates  and  Lansing,  of  New  York;  Mason 
and  Edmund  Randolph,  of  Virginia,  and  Gerry,  of  Massachusetts. 
In  the  State  Conventions,  the  chief  objections  to  it  were  that 
it  consolidated  all  the  powers  of  the  States  and  people  in  the 
Federal  Government ;  that  their  rights  were  at  its  mercy ;  that  it 
contained  no  Bill  of  Rights ;  that  trial  by  jury,  freedom  of  speech, 
freedom  from  arrest,  unless  upon  a  warrant  supported  by  oath, 
and  the  prohibition  of  excessive  bail,  were  not  sufficiently  provided 
for;  and,  indeed,  the  Constitution  was  only  ratified  upon  the  well 
understood  assurance  that  these  things  should  all  be,  as  they  were 
immediately   afterwards,    secured   by  amendments.     There  were 
other  objections,  too,  some  of  them  real,  many  of  them  chimerical. 
Patrick  Henry,  above  all  others,  was  persistent  in  his  objection  to 
it,  on  the  ground  that  it  did  not  sufficiently  fence  in  and  guard  the 
liberty  of  the  people.    Was  there  then  no  objection  to  this  clause? 
The  answer  is,  there  were  two  objections.     It  was  objected,  1st. 
That  the  privilege  ought  not  to  be  suspended  for  any  time,  or 
at  all,     2d.  That,  at  least,  the  time  of  the  suspension  ought  to 
have  been  limited,  as  it  was  in  the  Constitution  of  Massachusetts, 
whence  it  was  borrowed ;  but,  it  was  unive^^sally  agreed^  that  Oon- 
gress  alone  had  the  power  to  suspend  the  privilege;    and  those 
objections  were  to  entrusting  that  power  even  to  Congress.     It 
was  this  universal  understanding  and  supreme  consciousness  of  the 
fact,  that  Congress  alone  had  the  power  to  suspend,  which  accounts 
for  the  fact,  that  neither  in  the  Federal  or  in  any  of  the  State 
Conventions,  was  there  a  question  raised  as  to  which  department 
of  the  Government  had  the  power ;  and  that  will  now  be  made 
evident  by  the  express  and  recorded  resolution  of  one  Convention, 
and  by  the  declaration  of  every  member  of  each  Convention,  who 
spoke  either  for  or  against  the  clause  itself. 

In  the  New  York  Convention,  on  July  2,  towards  the  close  of 
the  proceedings,  it  is  recorded  in  1  Ell.  Deb.,  p.  360,  that  ''The 
Committee  (of  the  Whole)  then  proceeded  through  sections  8,  nine, 
(that  in  question,)  and  10,  of  this  article,  (first,)  and  the  whole  of 
the  next,  with  little  or  no  debate.  As  the  Secretary  read  the 
paragraphs,  amendments  were  made  in  the  order  and  form  here- 


40 

after  recited.  In  the  paragraph,  '^  Sec.  9.  Respecting  the  privi- 
lege of  the  Habeas  Corpus/'  Mr.  Tredwell  moved  this  amendment: 
"  Mesohed,  That  whenever  the  privilege  of  Habeas  Corpus  shall 
be  suspended,  such  suspension  shall,  in  no  case,  exceed  the  term 
of  six  months,  or  until  the  next  meeting  of  the  Congress."  Thus, 
assuming  that  Congress  passed  the  Act  at  one  session,  it  sought  to 
limit  the  time,  for  which  they  should  suspend  it,  to  six  months,  or 
till  their  next  session.  The  New  York  Convention  adopted  the 
Constitution;  but  they  prefaced  that  adoption  by  a  Declaration  of 
Rights,  which  they  declared  ^'cannot  be  abridged  or  violated," 
and  *^'are  consistent  with  the  said  Constitution;"  and  one  of  them 
is  in  these  words — ''That  every  person  restrained  of  his  liberty 
is  entitled  to  an  inquiry  Into  the  lawfulness  of  such  restraint,  and 
to  a  removal  thereof  if  unlawful;  and  that  such  inquiry  and  re- 
moval ought  not  to  be  denied  or  delayed,  except  when,  on  account 
of  public  danger,  the  Congress  shall  suspend  the  privilege  of  the 
Writ  of  Habeas  Corpus." 

Then  followed  certain  amendments  which  they  had  confidence 
would  be — and  which  they  enjoined  their  Representatives  to  exert 
themselves  to  have — adopted;  one  of  which  is*  in  the.se  ^w^ords, 
''That  the  privilege  of  the  Habeas  Corpus  shall  hotbe  suspended 
for  a  longer  term  than  six  months,  or  until  twenty  days  after  the 
meeting  of  the  Congress  next  following  the  passing  the  Act  for 
such  suspension." 

These  resolves  set  the  whole  question  at  rest.  They  express  the 
opinion  of  Hamilton,  Jay,  Livingston,  Morris,  Clinton,  and  others. 
They  have  distinctly  declared,  in  reference  to  the  very  clause  in 
question,  that  it  is  the  Congress  which  has  the  power  to  suspend 
the  privilege;  and  the  question  now  is,  were  they,  who  made  the 
Constitution,  mistaken,  or  are  those  who  differ  from  them  mis- 
taken ? 

To  these  will  now  be  added  the  recorded  opinions  of  the  makers 
of  the  Constitution  (and  of  those  who  ratified  it)  in  the  Conventions 
of  the  several  States.  In  reply  to  a  congratulatory  address,  Mr. 
Jefferson  said:  "The  Constitution  shall  be  administered  by  me 
according  to  the  safe  and  honest  meaning  contemplated  by  the 
plain  understanding  of  the  people  at  the  time  of  its  adoption ;  a 
meaning  to  be  found  in  the  explanations  of  those  who  advocated, 
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not  those  wlio  opposed  It.  These  explanations  are  presented  In 
the  publications  of  the  times."  And  the  same  sources  of  explana- 
tion are  referred  to  in  Mr.  Madison's  letter  to  Mr.  C.  J.  Ingersoll, 
Feb.  22,  1831—4  Elliott's  Debates,  pp.  414,  446,  It  was  Mr. 
Tredwell  who,  in  the  New  York  Convention,  moved  the  amend- 
ment limiting  the  time  of  the  suspension.  He  objected  to  anj 
suspension,  but  thought  that  at  least  its  duration  should  be  limited. 
He,  also,  objected  to  the  terms  of  the  clause,  which  seemed  to  con- 
cede a  prior  power  in  the  Greneral  Grovernment,  of  which  it  was 
but  the  limitation.  On  these  points  he  said,  (2  Elliott's  Debates, 
p.  399,)  '^  Why  is  It  said  that  the  privilege  of  the  Writ  of  Habeas 
Corpus  shall  not  be  suspended  unless,  in  cases  of  rebellion  or  Inva- 
sion, the  public  safety  requires  It  ?  What  clause  In  the  Constitu- 
tion, except  this  very  clause  itself,  gives  the  (jfene7''al  Cfovernment 
a  power  to  deprive  us  of  that  great  privilege,  so  sacredly  secured 
to  us  by  our  State  Constitution?  Why  is  It  provided  that  no  bill 
of  attainder  shall  be  passed,  or  that  no  title  of  nobility  shall  be 
granted  ?  Are  there  any  clauses  In  the  Constitution  extending  the 
powers  of  the  General  Government  to  these  objects?  Some  gen- 
tlemen say  that  these,  though  not  necessary,  were  inserted  for 
greater  caution."  That  Is  to  say,  those  who  defended  this  Habeas 
Corpus  clause,  among  others,  had  justified  Its  Insertion,  not  for  the 
purpose  of  giving  a  power,  but  for  greater  caution  to  restrain  a 
power  which  otherwise  might  be  exercised  by  the  General  Govern- 
ment, certainly  not  by  the  Executive.  No  matter,  however,  about 
that  point;  It  Is  clear  that  Mr.  Tredwell,  and  all  who  heard  him, 
never  questioned  but  that  the  power,  Avlth  or  without  the  clause, 
belonged  to  Congress  only. 

Luther  Martin,  a  delegate  from  Maryland  to  the  Federal  Con- 
vention, opposed  the  ratification  of  the  Constitution  on  the  grounds, 
among  others,  that  it  gave  too  much  power  to  the  General  Govern- 
ment, did  not  sufficiently  secure  the  civil  rights  of  the  people,  and 
that  it  did  not  prohibit  the  slave  trade.  In  his  address  to  the 
Legislature  of  Maryland,  detailing  the  grounds  of  his  objections, 
he  says  : 

^'By  the  next  paragraph,  the  Greneral  Grovernment  have  a  power 
of  suspending  the  Habeas  Corpus  Act  la  cases  of  rebellion  or  inva- 
sion. 
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"  As  the  State  Governments  have  a  power  of  suspending  the  Ha- 
beas Corpus  Act  in  those  cases,  it  was  said  [in  the  Federal  Con- 
vention] there  could  be  no  reason  for  giving  such  a  power  to  the 
General  Government,  since,  whenever  the  State  which  is  invaded, 
or  in  which  an  insurrection  takes  place,  finds  its  safety  requires  it, 
it  will  make  use  of  that  power.  And  it  w^as  urged  that  if  you  give 
this  power  to  the  General  Government,  it  would  be  an  engine  of 
oppression  in  its  hands ;  since  whenever  a  State  should  oppose  its 
views,  however  arbitrary  and  unconstitutional,  and  refuse  submis- 
sion to  them,  the  General  Government  may  declare  it  to  be  an  act 
of  rebellion,  and,  suspending  the  Habeas  Corpus  Act,  may  seize 
upon  the  persons  of  those  advocates  of  freedom  who  have  had 
virtue  and  resolution  enough  to  excite  the  opposition,  and  may 
imprison  them  during  its  pleasure,  in  the  remotest  part  of  the 
Union ;  so  that  a  citizen  of  Georgia  might  be  hastiled  in  the  farthest 
part  of  New  Hampshire,  or  a  citizen  of  New  Hampshire  in  the 
farthest  extreme  of  the  South,  cut  off  from  their  family,  their 
friends,  and  their  every  connection.  These  considerations  induced 
me,  sir,  to  give  my  negative  to  this  clause,  also." 

Mr.  Martin's  objection  was  to  any  suspension — even  by  Congress. 
It  had  not  entered  into  his  imagination  that  the  Executive  could 
claim,  or  that  others  would  claim  for  him,  this  objectionable  power. 
In  the  Massachusetts  Oonvention,  the  Constitution  was  debated 
between  January  9th  and  February  6th,  1788.  On  January  26th, 
the  Journal  of  the  debates  records  that — 

"  The  paragraph  which  provides  that  the  privilege  of  the  Writ 
of  Habeas  Corpus  shall  not  be  suspended  unless  in  cases  of  rebel- 
lion or  invasion,"  was  read,  when  General  Thompson  asked  the 
President  to  please  to  proceed.  '^  We  have,"  said  he, /'read  the 
book  often  enough;  it  is  a  consistent  piece  of  inconsistency." 

Hon.  Samuel  Adams,  in  answer  to  an  inquiry  of  the  Hon.  Mr. 
Taylor,  said:  "  That  this  power  given  to  the  Gfeneral  Grovernment 
to  suspend  this  privilege  in  cases  of  rebellion  and  invasion,  did  not 
take  away  the  power  of  the  several  States,"  &c. 

Dr.  Taylor  asked,  why  this  darling  privilege  was  not  expressed 
in  the  same  manner  it  was  in  the  Constitution  of  Massachusetts  ? 
Here  he  read  the  latter,  and  remarked  on  the  difference  of  expres- 
sion, and  asked,  why  the  time  was  not  limited  ? 
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Judge  Dana  said,  ''  The  answer,  in  part,  to  the  honorable  gen- 
tleman must  be,  that  the  same  men  did  not  make  both  Constitu- 
tions ;  that  he  did  not  see  the  necessity  or  great  benefit  of  limiting 
the  time."  Supposing  it  had  been,  as  in  our  Constitution,  ^'not 
exceeding  twelve  months,"  yet,  as  our  Legislature  can,  so  might 
the  Congress^  continue  the  suspension  of  the  Writ  from  time  to 
time,  or  from  year  to  year.  The  safest  and  best  restriction,  there- 
fore, arises  from  the  nature  of  the  cases  m  y(\iiG]i  Congress  are 
authorized  to  exercise  that  power  at  all,  namely,  in  those  of  rebel- 
lion or  invasion.  These  are  clear  and  certain  terms,  facts  of  pub- 
lic notoriety,  and  whenever  these  shall  cease  to  exist,  the  suspen- 
sion of  the  Writ  must  necessarily  cease,  also.  He  thought  the 
citizen  had  a  better  security  for  his  privilege  of  the  Writ  of  Habeas 
Corpus  under  the  Federal  than  under  the  State  Constitution,  for 
our  Legislature  may  suspend  the  Writ  as  often  as  they  judge  '^  the 
most  urgent  and  pressing  occasions"  call  for  it.  He  hoped  these 
short  observations  would  satisfy  the  honorable  gentleman's  inqui- 
ries, otherwise,  he  should  be  happy  in  endeavoring  to  do  it  by 
going  more  at  large  into  the  subject. 

Judge  Sumner  said,  that  this  was  a  restriction  on  Congress^  that 
the  Writ  of  Habeas  Corpus  should  not  be  suspended  except  in 
cases  of  rebellion  or  invasion.  The  learned  Judge  then  explained 
the  nature  of  this  Writ. 

This  privilege,  he  said,  is  essential  to  freedom,  and,  therefore, 
the  power  to  suspend  it  is  restricted.  On  the  other  hand,  the 
State,  he  said,  might  be  involved  in  danger ;  the  worst  enemy  may 
lay  plans  to  destroy  us,  and  so  artfully  as  to  prevent  any  evidence 
against  him,  and  might  ruin  the  country  without  the  power  to  sus- 
pend the  Writ  was  thus  given.  Congress  have  only  power  to  sus 
pend  the  privilege  to  persons  committed  by  their  authority.  A 
person  committed  under  the  authority  of  the  States  will  still  have 
a  right  to  this  Writ. 

After  the  several  articles  had  each  been  debated,  there  was  a 
discussion  upon  them  generally,  when  Mr.  Nason  said — 

''  The  paragraph  that  gives  Congress  power  to  suspend  the  Writ 
of  Habeas  Corpus  claims  a  little  attention.  This  is  a  great  bul- 
wark— a  great  privilege,  indeed.  We  ought  not,  therefore,  to  give 
it  up  on  any  slight  pretence.     Let  us  see :  how  long  is  it  to  be 
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suspended?  As  long  as  rebellion  or  invasion  shall  continue.  This 
is  exceeding  loose.  Why  is  not  the  time  limited,  as  is  in  our 
Constitution  ?  But,  sir,  its  design  would  then  be  defeated.  It 
was  the  intent,  and  by  it  we  shall  give  up  one  of  our  greatest 
privileges." 

I71  the  Virginia  Convention. — It  would  be  tedious  to  cite  all  the 
passages  which  assert  the  power  of  Congress  alone  to  suspend 
this  privilege.  Neither  those  in  favor  of,  nor  those  opposed  to,  the 
Constitution  in  a  single  instance  attributed  that  power  to  the  Pre- 
sident. Two  passages  only  will  be  quoted.  Mr.  Nicholas,  who 
supported  the  Constitution,  said — '^  But  it  Is  complained  that  they 
(the  Congress)  may  suspend  our  laws.  The  suspension  of  the  Writ 
of  Habeas  Corpus  is  only  to  take  place  in. cases  of  rebellion  or  in- 
vasion. This  is  necessary  in  these  cases,  in  every  other  case  Con- 
gress  is  restrained  from  suspending  it.  In  no  other  case  can  they 
suspend  our  laws,  and  this  is  a  most  estimable  security. — Virg. 
Deb.,  81. 

Mr.  Grayson  opposed  the  Constitution  ;  he  said — ''  The  second 
clause,  ninth  section,  of  the  first  article  provided,  that  the  privilege 
of  the  Writ,  &c.  Now,  if  this  restriction  had  not  been  here  in- 
serted, would  not  Congress  have  had  a  right  to  suspend  that  great 
and  valuable  right  ?"— lb.  p.  319,  330,  407  ;  see  also  pages  50,  81, 
179,  327. 

In  1807,  on  the  occasion  of  Burr's  conspiracy,  theSenate  of  the 
United  States  passed  a  bill  to  suspend  for  three  months  the  privi- 
lege of  the  Writ  of  Habeas  Corpus.  Among  the  Senators  then 
present  were  George  Clinton,  Timothy  Pickering,  James  A.  Bayard, 
Samuel  Smith,  William  B.  Giles,  and  John  Quincy  Adams ;  the 
latter  three  brought  in  the  bill. 

In  the  House  were  John  Randolph,  Josiah  Quincy,  Nathaniel 
Macon,  Livingston,  Theodore  D wight,  Pitkin,  Dana,  and  others, 
eminent  for  their  learning.  The  bill  was  objected  to  on  the  grounds 
that  it  was  bad  in  principle,  dangerous  as  a  precedent,  and  w^ould 
be  abused  in  practice  if  imprisonment  at  will  were  intrusted  to 
even  the  best  of  Presidents.  It  was  argued  that  it  suspended  the 
personal  rights  of  the  citizen,  it  would  place  them  under  a  military 
despotism,  it  dispensed  with  the  operation  of  the  laws,  and  that  the 
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public  safety  did  not  require  it — and  113  voted  against,  and  only 
19  for  it. 

That  was  instantly  followed  by  a  bill  to  further  secure  the  pri- 
vilege to  persons  in  custody,  under  the  authority  of  the  United 
States.  Its  mover,  James  M.  Broome,  of  Delaware,  said,  ''  In  ordi- 
nary times  there  was  no  temptation  to  transgress  the  limits  of  con- 
stitutional law  ;  but  in  times  of  turbulence,  the  formal  recognition 
of  rights  would  be  a  feeble  barrier  against  the  inflamed  passions  of 
men  in  power,  whether  excited  by  an  intemperate  zeal  for  the  sup- 
posed welfare  of  the  country,  or  by  the  detestable  motives  of  party 
rancor  or  individual  oppression. '^  The  debates  are  full  of  the  like 
sentiments.  The  bill  was  postponed  by  a  vote  of  68  to  50  ;  but 
in  the  debates  on  both  bills  it  was  unanimously  agreed  that  Con- 
gress alone  could  suspend  the  privilege ;  indeed  no  man  questioned 
that.     See  3  Benton,  Ab.  Deb.,  p.  490-542. 

Of  Jiidieial  Authority. — Marshall,  Ch.  J.,  said,  in  180T,  in 
ex  parte  Bollman,  4  Cranch  Rep.  101 :  ''  If  at  any  time  the  public 
safety  should  require  the  suspension  of  the  powers  vested  by  this 
act  in  the  Courts  of  the  United  States,  it  is  for  the  Legislature  to 
say  so.  That  question  depends  on  political  considerations  on  which 
the  Legislature  is  to  decide.  Until  the  Legislative  will  be  ex- 
23ressed,  this  court  can  only  see  its  duty,  and  must  obey  the  laws." 
Judge  Story,  Commentaries  on  the  Constitution  of  the  United 
States,  vol.  3,  p.  209  :  ''Hitherto  no  suspension  of  the  Writ  has 
ever  been  authorized  by  Congress  since  the  establishment  of  the 
Constitution.  It  would  seem,  as  the  power  is  given  to  Congress 
to  suspend  the  Writ  of  Habeas  Corpus  in  cases  of  rebellion  or  in- 
vasion, that  the  right  to  judge  whether  the  exigency  had  arisen, 
must  exclusively  belong  to  that  body." 

Taney,  Ch.  J.,  in  ex  parte  John  Merryman  :  ''  Merryman  was 
arrested  by  a  military  officer,  without  oath  or  warrant,  and  without  a 
proclamation  or  order  of  the  President  suspending  the  privilege ;  but 
he  had  delegated  that  power  to  the  officer  to  be  exercised  when  he 
should  think  proper  to  exercise  it.  The  Chief  Justice  decided  the 
very  point,  holding  it  as  hitherto  unquestioned  by  anybody,  that 
Congress  alone  could  suspend  the  privilege." 

Woodbury  J.,  in  Luther  vs,  Borden,  7  Howard  80,  assumed  it 
as  undoubted,  that  Congress  alone  had  this  power,  and- says  of  the 
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arrests  in  Burr's  conspiracy  :  ^^And  Congress  then  declined  to 
suspend  that  Writ  ^  ^  ^  although  the  bill  provided  it  should 
be  done  only  when  one  is  charged  on  oath  with  treason.  Such  a 
measure  was  deemed  at  best  but  a  species  of  dictatorship,"  even 
when  done  by  Congress. 

Of  Commentators  and  Text-writers, — Eav^le  on  the  Constitution, 
p.  114. — "  Of  this  (requirement  of  publi<3  safety)  the  Constitution 
probably  intends  that  the  Legislature  of  the  United  States  shall 
be  the  judges,  charged  as  they  are  with  the  preservation  of  the 
United  States  from  both  those  evils,  (rebellion  and  invasion,)  and 
it  seems  not  unreasonable  that  this  control  over  the  Writ  of  Habeas 
Corpus  should  rest  with  them." 

''We  have  seen  that  there  is  one  law,  securing  the  privilege  of 
the  Writ  of  Habeas  Corpus,  which  cannot  be  suspended  even  by 
the  Legislature^  unless  in  the  extreme  emergencies  of  rebellion  or 
invasion." — Walker's  introduction  to  American  Law,  p.  195-6. 

Henry  St.  George  Tucker's  Commentaries,  1836,  vol.  1,  p. 
42. — Congress  alone  can  suspend  the  privilege  of  the  Writ  of  Ha- 
beas Corpus.  Such  an  attempt  was  made  during  the  apprehen- 
sions entertained  of  Col.  Burr's  designs,  but  failed." 

Theodore  SEDawiCK,  in  his  Commentaries  on  Statutory  and 
Constitutional  Law,  ( 1857,)  p.  598,  says  : 

''Practically,  as  yet.  Congress  has  never  authorized  the  suspen- 
sion of  the  Writ.  It  is  understood  that  as  the  unlimited  power 
(in  cases  of  rebellion  or  invasion)  is  vested  in  Congress,  the  right 
to  judge  of  the  expediency  of  the  exercise  is  also  vested  absolutely 
in  that  body." 

Smith's  Commentaries  on  Constitutional  Law;  p.  364. — This 
author  considers  "the  restrictions  laid  upon  the  Legislative  power 
of  the  Union,  under  express  prohibitions  found  in  the  same  instru 
ment ;  and  among  them  is  that  which  forbids  the  Habeas  Corpus  to 
be  suspended." 

The  last  Commentary  on  the  Constitution  is  that  of  George 
Ticknor  Curtis,  of  Boston,  in  the  second  volume  of  whose  work, 
published  In  1858,  he  says, — "  There  now  remains  to  be  considered 
the  restraints  Imposed  upon  the  exercise  of  the  power  of  Congress 
both  within  the  States  and  in  all  other  places ;  some  of  them  relate 
to  special  powers,  "but  others  are  introduced  which  apply  to  the 


47 

exercise  of  all  the  powers  of  Congress,  and  are  in  the  nature  of 
limitations  upon  its  general  authority  as  a  Government — one  of 
these  is  embraced  in  the  clause  that  the  privilege  of  the  Writ  of 
Habeas  Corpus  shall  not  be  suspended/'  &c. 

The  only  comprehensive  treatise  on  the  Writ  of  Habeas  Corpus 
published  in  this  country  is  that  by  Mr.  Rolin  C.  Hurd,  of  Ohio ;  and 
published  in  1858.  In  that  work  Mr.  Hurd  says,  "  Rebellion  and 
invasion  are  eminently  matters  of  national  concern,  and  charged 
as  Congress  is,  with  the  duty  of  preserving  the  United  States  from 
both  these  evils ;  it  is  fit  that  it  should  possess  the  power  to  make 
effectual  such  measures  as  it  may  deem  expedient  '^  to  suppress 
them."  And  he  is  clearly  of  opinion  that  Congress,  alone,  can 
suspend  the  privilege  of  the  Writ. — p.  133. 

Of  the  Judicial  Opinions. — Chief  Justice  Marshall  had  been  a 
member  of  the  Virginia  Convention,  which  adopted  the  Constitu- 
tion. He  was  intimate  with  Madison  and  the  other  eminent  Vir- 
ginia Statesmen,  who  aided  to  prepare  it.  In  the  State  Convention, 
itself,  he  heard  it  over  and  over  again  asserted,  and  never  denied, 
that  Congress  alone  could  suspend  the  privilege,  and  he  was  doubt- 
less perfectly  familiar  with  the  history  of  the  clause,  itself. 

He  was  Chief  Justice  when  the  alleged  accomplices  of  Burr  were 
arrested,  and  when  President  Jefferson  conceded  that  he  had  not 
the  power,  and  when  Congress  acted  under  it,  but  refused  to  sus- 
pend the  privilege.  It  was  at  this  very  time,  viz.,  in  1807,  he  gave 
his  opinion  in  ex  parte  Bollman,  4  Cranch.  101.  To  say  that  he 
did  not  understand  the  meaning  of  this  clause  is,  to  say  the  least 
of  it,  highly  improbable.  Judge  Story  may  have  used  loose  and 
inaccurate  expressions,  but  no  man  was  better  informed  than  he 
was,  as  to  the  history  of  the  Constitution,  and  in  it  he  failed  to  find 
a  spark  of  evidence  that  the  Executive  had  this  power. 

Of  Chief  Justice  Taney's  decision, — the  best  vindication  is  that 
the  eminent  men  who  prepared  the  Constitution ';  those  who  in  the 
several  State  Conventions  discussed  this  and  its  other  clauses,  and 
who  adopted  it ;  the  Judges  of  the  Supreme  Court  who  have  since 
considered  it ;  the  statesmen  who  have  thence,  till  1861,  adminis- 
tered the  General  Government ;  the  several  Text- writers.  Commen- 
tators, and  Lawyers  who  have  written  upon  the  Constitution,  have 
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all,  without  a  single  exception,  maintained  the  position  on  "vyhich 
he  based  his  judgment. 

In  conclusion,  one  topic,  though  of  little  weight  as  an  argument, 
may  be  noticed ;  it  has  been  said  that  the  "  President  has  no  power 
that  can  be  abused,  except  with  more  danger  to  himself  than  to  the 
community;"  and  that  in  Mr.  Bulwer  Lytton's  opinion,  ours  is  ^Hhe 
feeblest  Executive  perhaps  ever  known  in  a  civilized  community." 

Is  it  not  plain  that  the  inference  from  all  that  is  against  the 
President's  having  the  power  to  suspend  the  Habeas  Corpus  ?  If  his 
power  be  so  limited  as  to  make  him  "  the  feeblest  Executive  ever 
known,"  who  made  him  so  feeble,  but  the  Federal  Convention  ? 
It  was  not  by  accident  that  such  men  as  were  in  it  kept  power 
from  him;  it  was  by  design,  and  in  that  is  seen  another  evi- 
dence of  their  intention  to  withhold  from  him  the  prerogative  of 
suspending  the  peoples'  privileges.  But  if  they  thus  well  and 
wisely  withheld  so  much  power  from  him,  has  not  the  influence  oi 
his  office  increased,  and  is  it  not  increasing  ?  When  in  1690,  the 
English  Crown  was  settled  upon  William  III.,  its  powers  were 
limited  and  fixed  bylaw;  but,  substituting  the  ^^ President"  for 
the  ''Crown,"  the  words  of  a  philosophic  Englishman  are  true  of 
the  office  of  the  former.  ''From  the  time  of  the  Revolution  accor- 
dingly we  may  trace  in  some  measure  a  new  order  of  things  ;  a  new 
principle  of  authority,  which  is  worthy  the  attention  of  all  who 
speculate  upon  political  subjects.  Before  that  period,  the  friends 
of  liberty  dreaded  only  the  direct  encroachment  of  the  prerogative. 
They  have  since  learned  to  entertain  stronger  apprehensions  of  the 
secret  motives  of  interest  which  the  Executive  may  hold  up  to 
individuals,  and  by  which  it  may  seduce  them  from  the  duty  which 
they  owe  to  the  public.  To  what  a  height  in  fact,  has  this  influ- 
ence been  raised  in  all  the  departments  of  Government,  and  how 
extensively  has  it  pervaded  all  classes  and  descriptions  of  the  in- 
habitants ?  In  the  Army,  in  the  Navy,  through  the  Custom  Houses, 
the  Post  Offices,  the  Mints,  and  through  a  partizan  Newspaper  press ; 
together  with  many  other  offices  connected  with  the  distribution 
of  justice,  the  execution  of  the  laws,  and  the  corps  diplomatique* 
With  what  a  powerful  charm  does  it  operate  in  regulating  opinions, 
in  healing  grievances,  in  stifling  clamors,  in  quieting  the  noisy 
patriot,  in  extinguishing  the  most  furious  opposition. 

"  It  is  the  great  opiate  which  inspires  political  courage  and  lulls 
reflection  ;  which  animates  the  statesman  to  despise  the  resentment 
of  the  people ;  which  drowns  the  memory  of  his  formed  profes- 
sions, and  deadens,  perhaps,  the  shame  and  remorse  of  pulling 
down  the  edifice  which  he  had  formerly  reared." — Millar  on  Gov., 
vol.  4,  p.  94. 

Philadelphia,  March  4:tli,  1862. 
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Wlienl  lioi¥l  and  l>y  ^vtioin  is  tlie  Privilege  of  tlie 
"Writ  oC  Habeas  Corpus  Suspended  I 

A  true  answer  to  these  questions  will  relieve  the  public  mind 
from  an  embarrassment,  and  at  the  same  time  constitute  the 
performance  of  a  duty,  due  to  the  public  intelligence,  suspended 
in  doubt  of  the  meaning  of  the  Constitution. 

Members  of  the  Bar  are  not  void  of  legal  prejudices  which 
operate,  while  they,  through  the  principles  of  the  English  rights 
of  personal  liberty,  construe  and  limit  our  Republican  rights  in 
analogy  to  the  Common  Law  of  England,  by  which  "every  free- 
man had  the  absolute  and  unqualified  right  to  the  liberty  of  his 
person,"  as  they  allege.  Had  he  such  right  dependent,  or  inde- 
pendent, of  the  King,  Parliament,  and  Statutes  ?  If  the  first, 
then  his  right  was  so  qualified,  and  the  expression  is  inaccurate. 

A  Member  of  the  Bar  alleges  that  it  would  be  quite  as  perti- 
nent to  tell  us  to  study  Theology  without  the  Bible,  or  American 
Literature  without  Chaucer,  Shakespeare,  or  Milton;  or  our  own 
Language  without  an  English  Dictionary,  as  to  require  us  to 
study,— or  even  understand, — that  part  of  our  own  Constitution, 
without  a  knowledge  of  the  privileges  of  Englishmen,  and  of  the 
great  Charters  and  Statutes  in  which  they  are  recorded  ! 

Are  the  above  propositions  statements  of  truth  ?  or  of  rank  and 
unseemly  prejudices  ?    Is  there  but  one  system  of  Theology?    Is 


not  Bible  Theology  a  matter  of  faith,  rather  than  of  study,  rea- 
son,  or  philosophy?  Is  the  Unitarian  Theology  that  of  the  He^ 
brew?  that  of  the  Christian  ?  or  identical  with  the  Trinitarian  ? 
Flave  not  different  Nations  distinct  Theologies  ?  May  not  the 
Physico-Theologist  "  look  through  nature  up  to  nature's  God  ?" 
Trace  Matter,  and  its  time  and  space  through  their  indestructi- 
bility, up  to  an  uncaused  necessity,  as  eternal  as  Eternity,  and 
the  uncaused  cause  of  all  creations  ? 

Have  we  no  American  Dictionaries,  Literature,  or  Authors? 
Are  those  farmers,  mechanics,  and  chapmen  that  legislate  for 
us,  without  the  capacity  which  that  member  of  the  Bar  seems  to 
want?    that  of  perceiving  that  the  Habeas  Corpus  Clause, 

1st.  Is  a  law. 

2nd.  That  it  expresses  its  own  meaning,  irrespective  of  Eng- 
lish analogies. 

3rd.  That  it  gives  no  power,  but  recognizes  and  limits  the 
privilege  of  the  Writ  of  Habeas  Corpus,  then  an  established  pri- 
vilige  in  the  several  States,  and 

4th.  That  it  regulates  and  establishes  the  right  of  personal 
liberty  beyond  the  power  of  our  American  parliament,  its  great 
charters,  and  statutes, — in  subordination  alone  to  that  national 
safety  upon  which  it  depends  for  security. 

What  a  pregnant  example  do  such  members  of  the  Bar  afford 
of  the  force  of  bias  or  prejudice  as  error,  reflected  in  mental 
conclusions,  related  to  the  subjects  with  which  the  error  is  asso- 
ciated. Prejudice  is  error.  Error  and  truth  are  antagonists. 
Error  assuming  the  throne  of  truth,  banishes  and  falsifies  it. 
How  unfitted  are  those,  who  so  biassed  by  their  legal  education, 
are,  from  that  reason,  unable  to  see  the  form  of  a  simple  law,  or 
to  distinguish  between  a  gift  of  power,  and  a  declaration  of  pur- 
pose ;  or  who,  because  Parliament  is  possessed  of  power  over 
English  liberty,  insist  that  Congress  has  the  same  over  Republi- 
can liberty ;  and  then  affirm,  that  "  those  who  argue  for  the 
President's  suspending  power,  feel  themselves  sorely  pressed  by 
the  analogy  of  the  English  law,  and  the  better  to  get  rid  of  it, 
insist,"  &c.  The  same  author,  on  "  the  suspending  power  and 
the  writ,"  &;c.  (  page  33)  says,  "  Hamilton  has  said  that  the 
essence  of  legislative  authority  is  to  enact  laws!"  or  in  other 


words,  "  prescribe  rules  for  the  regulation  of  society  "—while 
the  "execution  of  the  laws,  and  the  employment  of  the  common 
strength,  either  for  this  purpose,  or  for  the  common  defence, 
seems  to  comprise  all  the  functions  of  the  Executive  Magis- 
trate." (Fed.  No.  75.)  In  this  we  agree;  it  smacks  o? common 
sense.  Again,  page  31,  he  says,  "Hence  the  order  for  denial 
alone,  must  be  the  act  of  suspension" — and  again,  "As  a  single 
order  of  the  (legislature)  founded  on  the  authority  of  the  Consti- 
tution, would  be  as  effective  suspension  as  a  single  order  (of  the 
President)  founded  on  the  same  authority.  Therefore  an  act  of 
the  legislature,  viz.  a  legislative  order,  is  all  that  is  necessary  to 
suspend  the  privilege ;"  and,  consequently,  it  is  ^^  suspension  un- 
der the  Constitution.'^ 

The  Habeas  Corpus  Clause  provides  that  "  the  privilege  of 
the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless  when 
in  cases  of  rebellion,  or  invasion,  the  public  safety  may  require 
it."  The  learned  sense  derived  from  English  literature,  neces- 
sary to  enable  us  to  comprehend  that  part  of  our  Constitution. — 
(not  to  be  attained  without  a  knowledge  of  the  privilege  of  En- 
glishmen, and  of  the  great  charters  and  statutes  in  which  they 
are  recorded) — is  so  strong  in  its  bias  against  Republican  forms 
as  to  be  disabled  from  seeing  the  above  clause  as  a  law,  "  legis- 
lative order,"  or  "  rule  prescribed  for  the  regulation  of  socie- 
ty;" in  the  regulation  of  the  limits  of  the  privilege,  and  of  the 
limits  of  the  exception  from  the  privilege,  in  subordination  to  the 
demands — in  cases  of  rebellion  or  invasion  alone — of  the  public 
safety,  as  plain  American  common  sense  sees  it,  and  is  satisfied 
with  its  latitude,  policy,  and  wisdom. 

A  transposition  of  the  clause  and  sense  announces  its  mean- 
ing. In  cases  of  rebellion  or  invasion  only,  when  the  public 
safety  so  requires,  the  privilege  of  the  Writ  of  Habeas  Corpus 
shall  be  suspended.  Page  31,  the  same  author  says,  "  An  arrest 
(according  to  law)  is  an  executive  act."  It  is  also  as  its  effect, 
Iniprisonment.  Discharge  from  either,  is  a  discharge  of  both. 
Imprisonment  in  executive  custody,  is  of  executive  authority, 
and  its  act. 

A  Traitor,  and  therefore  an  Enemy,  is  arrested.  He  is  enti- 
tled to  the  Writ  as  a  matter  of  ^*  original  and   inherent  right." 
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His  right  is  absolute,  his  privilege  conditional.  They  are  not 
the  same  entity  or  thing,  however  related.  Until  service  of  the 
writ,  he  is  without  practical  advantage  from  it.  Upon  service 
of  the  writ,  he  is,  with  the  cause  of  his  arrest  and  detention,  ta- 
ken before,  and  submitted  to,  the  Court.  He  is  there  in  the  posi- 
tion of  asserting  his  legal  rights ;  or,  if  it  be  so,  his  legal  right 
to  other  privileges,  otherwise  named.  If,  on  service  of  the  writ, 
the  officer  returns,  "Arrested  and  detained  under  the  warrant  of 
the  requirements  of  the  public  safety,  by  the  order  of  the  Presi- 
dent in  defence  of  the  Constitution."  By  endorsing  it  on  the  writ 
in  due  form,  the  Court  or  Judge  is  duly  notified  of  the  detention 
and  its  cause. 

The  Clause  announces  the  law.  It  is  the  order  of  the  People. 
"  It  is  of  the  essence  of  legislative  authority."  "  It  is  a  rule  pre- 
scribed by  them  for  the  regulation  of  society;"  ordering  the  al- 
lowance of  the  privilege  when  consistent  with  the  public  safety, 
and  suspending  it  when  inconsistent  with  that  safety. 

The  order  to  suspend  follows,  as  it  results  from  the  occasion 
that  gives  it  vitality,  and  operates  as  suspension  under  the  Con- 
stitution. The  order  that  prevents  suspension,  effects  it  unless 
when  countermanded  by  the  exception  ordering  suspension. 

The  suspension  being  authoritatively  communicated  to  the 
Court,  it  is  bound  to  recognise  and  respect  it,  as  the  order  of  the 
Constitution  expressed  in  the  Clause,  executed  in  effect,  and  re- 
cognised and  affirmed  by  the  President. 

In  all  which,  common  sense  is  in  harmony  with  the  learned 
sense,  enlightened  by  a  knowledge  of  the  great  charters,  statutes 
and  analogies,  unfolding  the  rights  of  Englishmen. 

The  meaning  of  the  sentences  of  the  Clause,  correlate  and  al- 
ternate in  force,  act,  and  suspension.  As  the  one  is  active,  the 
other  is  dormant.  The  activity  of  the  first  sentence,  as  it  affirms 
privilege,  negates  suspension.  The  activity  of  the  latter  sen- 
tence affirms  suspension,  and  negates  the  privilege.  The  vitality 
suspending,  is  non-vitality  of  the  privilege  suspended.  The  needs 
of  the  public  safety  expressed  by  suspension,  supersede  the  pri- 
vilege.    As  those  needs  vanish,  the  privilege  is  restored. 

Privilege,  and  its  suspension,  alternate  as  the  needs  of  public 
safety  appear  or  disappear,  in  obedience  to  the  order  of  the  law. 


Thus,  without  the  aid  of  English  analogies,  and  unbiassed  or 
unblinded  by  their  glare,  we  may  unlock  what  has  been  so  mys- 
tified, look  beneath  the  surface,  and  see  the  form  of  the  legisla- 
tive order  commanding  suspension,  and  as  such  order,  admitted 
to  be  suspension  under  the  Constitutipn,  We  further  see  what 
the  privilege  is,  by  seeing  what  its  enjoyment  is,  as  contradis- 
tinguished from  the  writ,  which  conducts  to,  and  works  out,  the 
privilege,  when  not  suspended,  and,  from  the  right  or  privi- 
leges of  the  law,  to  which  the  privilege  of  the  writ  conducts  the 
prisoner,  when  allowed,  to  be  determined,  adjudged,  and  allow- 
ed, as  the  Court  orders  and  directs. 

We  also  see  the  President's  dilemma,  until  he  determines 
through  which  horn  the  law  directs  his  escape.  In  the  nature 
of  things,  of  necessity,  the  wants  of  the  public  safety  at  the 
same  time  cannot  repel,  and  require,  the  privilege  to  be  sus- 
pended ;  or  that  suspension  and  non-suspension  can  be  concur- 
rent at,  and  during,  the  same  period  of  time,  however  close  their 
connection,  or  rapidly  they  alternate  in  succession.  It  is  im- 
possible therefore,  whatever  be  the  legislative  order,  whoever  be 
the  prisoner's  custodian,  whether  Congress  or  their  appointee  un- 
der its  laws,  (if  other  than  the  Executive  can  constitutionally  be 
such  appointee)  can  so  act,  as  to  allow  and  disallow  the  same 
privilege  of  the  writ.  In  either  event,  who  ever  is  to  obey  the 
order,  consitutional  or  congressional,  the  writ  must  be  obeyed  or 
disobeyed.  It  is  impossible  that  both  can  be  accomplished. — 
The  affimation  of  obedience  negates  disobedience,  as  the  pre- 
sence of  positive  implies  the  absence  of  negative  electricity;  or 
that  of  resinous,  the  absence  of  vitreous. 

So  the  performance  of  the  Executive  duty  in  defence  of  the 
Constitution,  negatives  culpability,  and  ought  to  prevent  censure, 
and  receive  and  command  approval  and  respect. 

But  who  is  to  judge  (say  the  captious)  of  the  law?  Is  not  the 
Court  ?  Ought  not  Congress  to  make, — the  Judiciary  to  inter- 
pret,—-and  the  Executive  execute,  the- law  ?  Yes,  we  say;  as  it 
is  made  the  duty  of  Congress  to  enact,  of  the  Judiciary  to  inter- 
pret, and  of  the  Executive  to  execute;  they  respectively  have 
the  right  and  power  to  give  effect  to,  or  execute  their  duties. 


Are  they  authorized  to  go  beyond  the  duties  of  their  several 
functions?  To  run  into  abuses  of  their  powers?  To  go  beyond 
their  legal  rights  ?  Do  you  not  say,  No !  Then  the  duties  of 
each  department  limits,  and  subordinates  the  powers  and  rights 
of  that  department. 

Can  either  department  execute  its  duties  without  employing 
the  means  necessary  to  such  execution  ?  Can  it  employ  those 
means  without  judging  of  the  occasion  for  them? — what  it  re- 
quires, in  what  manner,  by  what  means,  and  when  its  require- 
ments are  supplied?  So  far,  each  of  the  departments  are  as  co- 
ordinate, independent  of,  and  irresponsible  to,  each  other. 

Abuse  or  perversions  of  authority  in  neither  department,  can 
be  foreknown  in  time  to  prevent  them,  if  prevention  were  other- 
wise practicable.  The  performance  of  the  jfinal  act,  discharging 
the  duties  of  the  several  departments  of  Government,  cannot  be 
prevented  where  they  have  authority  over  the  matter,  whether 
right  or  wrong.  The  rightful  performance  respectively  of  those 
duties  is  enforced  by  an  oath.  The  strongest  presumption  of  law 
is  in  favor  of  the  rightfulness  of  the  motive,  and  against  the  pre- 
sumption of  perjury  in  the  act.  Within  the  scope  of  their  re- 
spective authorities,  their  acts  are  the  acts  of  Government,  and 
equally  to  be  respected  as  such.  To  the  veto  power,  whatever 
the  unseen  motive  therefor.  To  the  act  of  Congress  over-ruling  it, 
To  the  final  decision  of  the  Court  of  final  resort,  whatever  the  mo- 
tive therefor,  and  to  the  final  act  of  the  President  in  executing 
the  law  of  his  duty,  irrespective  of  motive,  no  prevention  can  be 
applied.  The  act  of  Congress  takes  effect  tiS  a  law, — of  the 
Court  as  a  decision  of  the  law  in  the  case, — of  the  President  as 
the  act  of  Government  in  the  case.  Either  may  be  impeached, 
indicted,  tried,  convicted,  and  punished  for  a  crime,  or  high  mis- 
demeanor, enacted  under  a  pretext  of  official  duty. 

Where,  between  litigants,  a  right  to  property  is  claimed 
through  such  an  authorized  law,  decision,  or  executive  act,  the 
authority  of  the  department  to  perform  the  act  is  questioned,  the 
act  may  (for  want  of  authority  to  enact  the  law,  the  decision,  or 
the  executive  act,  as  they  are  presented  as  obstacles  to  the  ex- 
ecution of  the  duties  of  either  of  the  departments)  be  disregard- 
ed,— as  such  department  shall  understand  and  know  its  duty^ 


with  power,  means,  and  force  to  perform  it,  as  the  embodiment 
of  the  authority  of  the  Government. 

The  department  thus  obstructed  may  repudiate  the  unauthori- 
zed  act  of  another  department,  when  without  authority  to  per- 
form it  on  account  of  being  beyond  its  jurisdiction  ;  but  not  for 
error  of  judgment  as  to  the  effect  of  facts,  or  the  policy  of  such 
act,  when  within  the  scope  of  the  authority  of  the  department 
enacting  it. 

The  President,  as  Executive,  executes,  and  takes  care  that 
the  laws  are  faithfully  executed.  As  President,  presiding  over 
the  laws,  he  employs  the  authority  of  the  constitution  and  laws, 
and  the  means  furnished  under  them,  with  such  other  as  the 
exigencies  of  occasions  require,  for  prevention  of  harm  to  the 
common  defense  -and  safety.  He  is  commander  and  chief  of  the 
army,  navy,  militia  of  the  States,  and  executive  agents  employ- 
ed in  the  common  defense.  He  may  direct  secret  and  avowed, 
overt  or  covert,  enemies,  and  their  aids,  to  be  arrested ;  and  if 
resisting  arrest,  or  attempting  escape,  to  be  shot.  Or,  if  arrest- 
ed in  defense  of  the  Constitution,  that  they  be  confined  in  close 
and  safe  custody.  If  they  cause  writs  of  Habeas  Corpus  to  be 
served,  requiring  his  authority  (as  the  Executive  or  as  President, 
authorized  to  defend  the  common  safety,  if  these  offices  be  view- 
ed  as  distinct)  to  subordinate  itself  to  the  Judicial,  he,  in  defense 
of  the  common  safety,  may  refuse  obedience.  The  cause  that 
justifies  refusal,  is  the  law  that  orders  the  act,  and  is,  conse- 
quently, suspension  of  the  privilege  under  the  Constitution. 

Arrests,  seizures,  and  suspensions  of  privilege,  authorized  and 
executed  through  the  President  by  the  army,  navy,  militia,  or 
other  agents,  directed  to  search,  seize,  and  arrest,  are  not  un- 
reasonable searches  under  the  meaning  of  the  Constitution,  or 
where  the  President  finds  probable  cause  therefor.  The  destruc- 
tion of  public  enemies  resisting  such  seizures  and  arrests,  by  re- 
belling against  the  agents  employed  in  making  them,  or  in  at- 
tempting to  escape,  are  as  lawful  when  the  enemy  is  a  secret 
one,  (often  of  the  most  dangerous  character)  as  when  openly  un- 
der arms  they  assault  the  power  of  Government ;  and  the  occa- 
sion equally  authorizes  the  arrest  or  seizure,  when  made  by 
secret  agents  appointed  therefor,  as  when  made  by  the  army* 
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No  warrant  under  oath  is  necessary  to  authorize  the  Execu- 
tive authority  to  search,  seize,  capture  or  arrest  the  property  or 
persons  of  enemies,  secret  or  open  ;  and  no  performance  of  the 
duty  of  the  President,  under  and  within  his  authority,  resulting 
in  the  arrest  and  destruction  of  enemies,  is  a  deprivation  of  life 
or  liberty,  contrary  to  the  Constitution.  Obedience  to  the  de- 
mands of  the  public  safety,  has  its  warrant  in  its  duty,  to  which 
all  legal  rights  are  subordinated  as  necessitated  for  its  preser- 
vation. 

The  arrest  of  a  spy,  or  other  dangerous  confederate,  on  what 
shall  appear  to  the  Executive  as  probable  cause,  and  his  con- 
finement in  close  custody  under  an  order  of  suspension,  is  not  an 
unreasonable  arrest,  requiring  a  warrant  to  be  first  issued  upon 
oath,  nor  is  his  destruction,  in  order  to  prevent  his  escape,  a  de- 
privation of  life  without  due  process  of  law,  if  done  in  the  de- 
fense of  the  Constitution,  or  for  the  preservation  of  the  public 
safety. 

The  same  author,  (page  18,)  insists  that  his  opponents  must 
prove  three  things,  two  of  which  he  admits,— 1st.  The  grant  of 
power.  2nd.  That  those  who  granted  it,  cliartged  it  from  the 
legislative  department,  in  which,  under  the  English  and  Ameri- 
can constitutions,  it  always  had  been,  and  but  for  this  specific 
change,  would  have  remained  to  the  executive  department  of  the 
Government;  and  3rd.  That  this  power  to  suspend,  is  a  limited 
one.  The  3rd  not  admitted — He  says  "  is  not  declared;  there  is 
not  in  the  whole  instrument  (the  Constitution)  the  gleam  of  an 
intention  to  change  the  old  accustomed  and  only  organ  of  this 
power."  If  Parliament  be  meant  as  the  organ  of  this  power,  it 
is  true  that  it  was  not  meant  to  change  that  old  organ.  But  it. 
is  not  true  that  the  People  intended  to  make  the  authority  of  the 
public  safety,  and  that  of  the  right  of  personal  liberty,  dependent 
upon  the  authority  or  caprice  of  faction,  as  it  might  rule  in  Con- 
gress in  time  of  rebellion,  as  it  may  in  Parliament  in  England. 
If  they  had  so  intended,  we  would  see  the  power  given  after  the 
words,  ''Congress  shall  have  power  to  suspend,"  or  provide  for 
the  suspension,  perhaps  arranged  by  the  committee  of  classifica- 
tion with  those  of  Sec.  8,  Art.  1. 

The  mode  of  argument  he  thus  adopts,  is  ingenious !     It  begs 
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a  power,  that  it  must  be  limited,  and  a  change  of  an  organ, 
where  none  exists  until  by  the  instrument  created.  The  Clause 
as  an  execution  of  a  legislative  power  regulating,  refutes  all  his 
positions  thus  assumed,  and  proves  the  non-existence  of  a  power 
to  regulate,  in  the  Clause  or  elsewhere,  to  do  what  the  People, 
by  the  Clause,  declare  and  order. 

On  page  21,  he  tells  us,  "The  privilege  of  a  thing,  means  the 
right  to  a  thing,  and  the  privilege  of  the  writ  of  Habeas  Corpus 
means  the  right  to  the  writ  of  Habeas  Corpus."  He  tells  us  that 
the  right  to  the  writ  is  an  original  and  inherent  right.  Does  he 
mean  that  the  privilege  of  the  writ  is  granted  by  the  clerk  when 
he  issues  the  writ,  and  feeds  the  right  ?  A  right  to  a  thing  com- 
prehends all  its  appliances  for  use,  and  feeds  all  the  uses  of  it 
granted  to  others ;  as  in  case  of  a  way,  to  which  the  owner  has 
granted  others  privileges.  The  right  to  the  privilege  of  highway, 
is  not  a  right  to  obstruct  it,  or  ownership  of  the  highway.  A 
person's  privilege  of  a  thing,  is  the  right  to  the  specific  use  im- 
parted by  the  privilege,  and  so  far  as  the  privilege  presents  a 
qualified  right  to  a  thing.  It  is  not  a  right  to  the  thing,  but 
merely  to  the  privilege  of  the  thing. 

It  is  agreed  with  him,  that  the  right  to  the  writ  is  original  and 
inherent.  The  authority  to  issue  the  writ,  is  a  debt  or  duty  due 
to  the  right  of  personal  liberty.  Is  it  a  power  to  be  executed  or 
not?  or  an  absolute  right  to  issue,  subordinate  to  absolute  duty, 
due  to  the  right  of  personal  liberty?  Then  as  between  the  Judicial 
and  Executive  authorities,  does  the  Judicial  in  issuing  the  writ, 
exert  under  the  Clause,  an  absolute  duty  due  to  the  Judicial  au- 
thority, entertained  as  a  right  by  the  Court,  as  it  is  absolute,  or  a 
privilege,  as  it  is  dependent  on  the  Executive  authority  and  duty 
to  deny  it.  Has  the  Court,  having  a  privilege  of  the  writ  in  its 
use,  in  demanding  the  custody  of  the  prisoner,  the  right  to  the 
writ  ?  As  a  right  to  a  privilege  is  a  right  to  the  writ,  until  the 
writ  is  issued.  Is  the  privilege  demanded  or  demandable  of  the 
Executive  ?  Can  it  be  allowed  or  disallowed  before  service  of 
the  writ  ?  On  service,  the  right  to  demand  the  privilege  of  being 
transfered  from  close  confinement,  under  the  duty  of  one  depart- 
ment, into  the  custody  and  control  of  another  department,  is,  in 
one  aspect  of  the  Habeas  Corpus  clause,  a  duty  due  to  the  prisoner. 
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But  in  the  other  aspect  of  the  case,  it  is  the  duty  of  the  Execu- 
tive, under  that  law,  to  refuse  obedience  to  the  Court,  under  the 
order  of  that  law,  in  negation  of  the  right  entitling  the  prisoner 
to  the  privilege  of  the  writ.  The  privilege  of  the  writ  consists 
in  such  transfer.  The  prisoner's  right  to  the  privilege  is  a  right 
to  such  transfer. 

Suppose  Congress  had  given  to  it  a  power  to  provide  for  the 
suspension,  would  they  not  be  restrained  or  confined  in  their 
power  by  the  terms  of  the  Clause  ?  Could  they  under  any  power 
alter  the  terms,  meaning,  or  sense,  or  legal  effect  of  the  Clause, 
by  enlarging  or  diminishing  the  privilege,  the  security  of  the 
safety,  the  nature  of  the  Executive  office,  the  authority,  the  duty 
of  the  Executive,  or  the  law  as  it  now  stands,  in  any  one  aspect? 

Can  unbiassed  American  judgment  then  doubt  that  the  Clause 
is  an  order,  authorizing  the  Executive  authority  to  obey  its  pre- 
cepts, and  requiring  the  other  departments  of  government  to  sup- 
port him  therein,  as  his  knowledge  of  his  duty  shall  determine 
him,  in  cases  as  they  arise,  and  as  the  law  awards  or  denies  the 
privilege  of  the  writ. 

They  who,  from  analogy,  suppose  Congress  an  original  source 
of  power,  or  who,  in  comparing  Congress  with  Parliament,  forget 
that  to  exert  a  power,  it  must  have  been  delegated  to  Congress ; 
and  forget  that  the  clause  in  question  limits  by  disabling,  instead 
of  enabling  Congress  with  power.  And  that  Parliament,  "  the  old 
accustomed,  and  only  organ  of  this  power,"  is  not  limited  in  the 
extent,  or  in  the  exercise  of  its  inherent  powers  by  Constitutional 
clauses.  Parliament  may  repeal  or  modify  the  English  Habeas 
Corpus  act  at  pleasure.  Congress  is  without  power  to  repeal  or 
modify  our  Constitutional  Habeas  Corpus  Act,  as  it  was  enacted 
by  the  primary  legislative  authority,  and  declared  in  that  clause 
as  a  fundamental  law. 

If  there  were  a  Clause  to  this  effect  in  the  Constitution,  viz : 
"  The  privilege  of  export  of  munitions  of  war,  or  of  salt-petre, 
shall  not  be  suspended,  unless  when  in  cases  of  rebellion,  or  in- 
vasion, the  public  safety  may  require  it;"  or  "The  privilege  of 
exemption  from  conscription,  as  soldiers,  to  serve  in  the  armies 
of  the  United  States,  shall  not  be  suspended,  unless  when  in  cases 
of  rebellion  or  invasion,  the  public  safety  may  require  it;"  would 
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it  be  necessary  that  Congress  should  first  enact  authority  for  the 
President,  or  make  it  his  duty,  by  proclamation,  to  enable  him 
to  command  the  withholding  of  permits  to  export  salt-petre  in  the 
one,  or  a  levy,  by  conscription,  in  the  other,  to  secure  or  supply 
the  demands  of  the  public  safety? 

The  declaration  preventing  the  exportation,  and  that  authori- 
zing a  conscription,  or  a  levy,  by  requisition  from  the  States  or 
people,  of  volunteers,  would  authorize  the  President  to  meet  the 
emergencies,  under  his  authority  to  preserve  and  enforce  the 
common  defense. 

A  clause  that  prohibits  an  act,  is  a  law,  not  a  power  to  make 
a  law.  Such  is  the  first  sentence  of  the  Habeas  Corpus  clause. 
A  clause  that  limits  a  prohibition  is  a  law,  whether  done  by  one 
mode  or  form  of  exception  or  another ;  as  if  the  second  clause 
or  sentence  were  thus:  Unless  when,  in  cases  of  rebellion  or  in- 
vasion, the  enemy  shall  take  up  arms,  and  threaten  with  arms 
the  public  safety. 

Would  it  then  suspend  its  own  and  the  functions  of  the  Presi- 
dent, until  Congress  should  assemble,  and  authorize  Executive 
action  1  Does  not  the  law  do  that  which  an  enforcement  of  its 
purpose  would  do,  if  done  by  Congress  ?  Would  not  such  en- 
forcement  by  Congress  be  supererogatory,  and  subordinate,  or 
simply  displaced  as  void,  under  the  greater  force  of  the  Constitu- 
tion, merging  it  ? 

Authority  derived  from  opposite  sources, — Powers  dependent 
upon  delegation,  in  diminution  of  authority  of  States,  restricted, 
or  limited  in  their  extent  and  exercise, — are  not  so  analogous  to 
the  Constitution  of  an  absolute  Partiament,  as  to  justify  the  attri- 
bution of  a  power  to  Congress,  because  Parliament  possesses  it, 
or  to  deny  a  limited  power,  ordered  by  a  law,  to  the  Executive, 
dependent  upon  requirements  of  public  safety,  because  Parlia- 
ment, or  some  Great  Charter,  or  the  common  customs  of  Eng- 
land denies  to  the  King  the  power  of  suspending  the  right  of  per- 
sonal liberty  at  his  pleasure. 

In  interpreting  the  Constitution,  it  must  be  remembered,  that 
the  matters  it  presents  are  ordained  in  order  to  form  and  effect 
the  purposes  proposed  in  the  preface.  To  reconcile  and  subor- 
dinate its  matters  to  the  accomplishment  of  its  purpose,  is  the 
proper  office  of  interpretation. 
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The  Habeas  Corpus  Clause,  when  in  conflict  with  that  provi^ 
ding  for  the  defense  of  the  Constitution,  is  modified  in  subservi- 
ence to  the  object  for  which  the  clauses  are  but  instruments  re- 
gulating the  measure  of  personal  liberty  by  the  standard  of  the 
public  safety,  upon  which  the  enjoyment  of  private  liberty  must 
depend. 

Omit  the  second  sentence  of  the  Clause,  and  we  have  "  The 
privilege  of  the  Writ  of  Habeas  Corpus  shall  not  he  suspended,^' 
expressed.  But  it  is  subject  to  the  implication,  "  unless  the  pub- 
lie  safety  require  it,"  or  "it  be  herein  otherwise  ordained." 

Though  Congress  be  prohibited  action  by  the  first  sentence, 
the  requirements  of  the  purposes  to  which  it  is  tributary,  are 
neither  arrested  or  suspended  ;  nor  are  the  President's  dulies  as 
they  are  expressed,  modified  or  restrained  by  that  sentence. — 
Sickness,  pestilence,  insurrection,  conflagration,  or  other  inevi- 
table cause,  may  necessitate  the  postponement  of  the  prisoner's 
remission  to  the  Court  by  his  custodian,  or  the  hearing  of  the 
case  by  the  Judge,  in  suspension  of  the  privilege  of  the  writ. 

The  second  Clause  therefore  but  expresses  what  is  otherwise 
implied  in  cases  of  rebellion  or  invasion,  as  it  is  authorized  in 
the  President's  duty  of  preserving,  protecting,  and  defending  the 
Constitution,  or  the  assertion  of  the  common  defense  of  the  pub- 
lic safety.  The  Clause  does  not  authorize  Congress  to  regulate, 
it  is  itself  a  regulation  provided  by  the  People. 

COMMON  SENSE. 

April  4.,  1862. 


Since  the  foregoing  was  in  type,  J.  C.  Bullet's  Review  of  Bin- 
ney  on  the  Habeas  Corpus,  has  appeared,  adding  another  confir- 
mation of  the  impotence  of  error  in  a  struggle  with  truth.  A 
theory  resting  alone  on  the  opinions  of  political  fathers,  origina- 
ting in  unseen  analogy,  and  abiding  only  in  the  force  of  a  mis- 
taken prejudice,  may  announce.  Allah  is  great,  and  Mahomet 
is  his  prophet !  or  that  the  power  of  Congress  is  analogous  to  that 
of  Parliament,  and  can  suspend  the  Habeas  Corpus  act,  writy 
privilege,  or  law,  or  only  can  do  so,  as  the  phrase  used  may  as- 
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Slime  the  form  of  a  bias,  frotn  which  substance  is  to  be  imparted 
to  our  Constitution.  The  errors  of  the  fathers  are  handed  down 
in  their  traditions,  and  opinion  begets  opinion,  where  error  breeds 
error. 

A  theory  resulting  from  an  inspection  of  facts,  and  an  agree- 
ment as  to  their  form  and  effect,  would  be  entitled  to  the  weight 
attached  to  the  facts  and  logic  employed.  But  that  which  an- 
nounces a  limited  power  in  a  limited  Congress  of  a  specific  cha- 
racter, because  of  the  analogy  of  its  Republican  character,  to 
the  absolute  power  of  a  King's  Parliament,  may  be  found  void 
alike  of  weight  or  force. 

To  refute  Mr.  Binney,  his  commentators  multiply  theories, 
through  which  Congress  alone  may  he  supposed  to  possess  the 
power  to  suspend  the  privilege  of  the  Writ  of  Habeas  Corpus. 
Say  they:  "  We  can  as  readily  discard  our  language,  or  ignore 
our  English  blood."  The  fact  is  adverted  to  that  our  Constitu- 
tion upon  this  subject,  is  but  "  the  enactment  of  their  Constitu- 
tion and  practice  combined."  They  saw  the  value  of  the  English 
"  as  a  protection  against  Executive  power,  and  adopted  it,  with 
one  addition  in  favor  of  liberty,  namely,  a  restriction  of  the  pow- 
er of  suspension  upon  the  Legislative  department,  in  which  alone 
it  was  vested."    What  may  not  twaddle  thus  prove? 

The  conflicting  propositions  of  those  critics  assume  the  follow- 
ing forms : 

1.  The  power  of  Congress  to  suspend  the  Writ  is  founded  on 
English  analogy. 

2.  It  is  a  delegated  power,  vested  alone  in  the  Legislature. 

3.  It  belongs  to  Congress,  because  the  Habeas  Corpus  Clause 
"  is  wedged  in  between  two  clauses  which  hold  it  fast."  "  It  is 
inseparably  connected  with  the  first,  and  it  is  the  link  which 
binds  the  third  to  the  first."  That  is,  which  connects  the  absolute 
prohibition  of  bills  of  attainder  and  expost  facto  laws  with  the 
postponement  of  the  exercise  of  the  power  of  Congress  to  prohibit 
a  certain  character  of  importations  prior  to  a  definite  period. 

4.  "It  is  derived  under  the  express  grant  of  the  power  of  Con- 
gress to  regulate  the  Courts." 

5.  "  It  is  conferred  under  the  power  to  provide  for  the  sup- 
pression of  insurrection  and  the  repelling  of  invasion." 

6.  It  flows  from  the  power  given  to  Congress  to  declare  the 
punishment  of  treason,  and  inseparably  connects  under  the  head 
of  Judiciary,  the  definition  of  treason,  and  the  effect  of  corrup- 
tion of  blood,  as  it  links  them  together,  and  is  to  be  conferred  as 
a  judicial  power. 

As  either  of  these  propositions  is  true,  the  truth  of  the  others 
is  dissipated.  Won't  they  determine  which  is  the  true  one,  or 
look  again  at  the  Habeas  Corpus  Clause,  and  see  whether,  as  a 
law,  it  does  not  preclude  the  power  of  legislation,  by  enacting  its 
effect  in  unalterable  regulation. 
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Truth  stands  self-supported  as  the  construction  of  its  own  ele- 
ments, and  repels  error  in  conflict  with  it.  Hence  a  true  expo- 
sition of  its  form,  dispels  the  illusions  that  have  usurped  its  cha- 
racter, and  perverted  its  force.  One  argument,  until  it  is  falsi- 
fied, dispels  the  quandary  in  which  the  commentators  have  in- 
volved themselves  and  the  subject.     It  is  this: 

Upon  the  achievement  of  National  Independence,  The  People 
of  the  United  States,  as  one  people,  possessed  all  the  attributes 
of  an  absolute  unlimited  sovereignty — as  such,  it  was  certainly 
competent  for  them  to  mould  and  form  their  Constitution,  the 
powers  of  Congress,  the  authority  of  the  Judiciary,  the  duties  of 
the  Executive,  and  the  office  of  the  President,  as  they  pleased, 
or  thought  proper,  out  of  respect  for  English  analogies,  or  inde- 
pendently, irrespective,  and  in  total  disregard,  thereof. 

They  certainly  had  the  power  and  exercised  the  right  of  pre- 
scribing laws,  as  the  supreme  law  of  the  land.  It  was  competent 
for  them  to  have  said.  The  writ  of  Habeas  Corpus  shall  not  in  any 
case,  or  under  any  circumstances,  be  denied  or  suspended  ;  and 
that  the  privilege  of  the  writ  should  not  in  any  case  be  suspend- 
ed, or  suspended  by  Congress,  or  unless  to  serve  the  common 
safety.  What  they  should  thus  have  declared  upon  the  subject 
would  have  become  their  order,  or  the  law  of  the  land.  It  was 
competent  for  them  to  have  said,  The  power  of  executing  their 
laws  should  be  vested  in  the  office  of,  and  exercised  by,  the  Pre- 
sident. That  the  President  shall  be  sworn  faithfully  to  execute 
his  office,  and  to  the  best  of  his  ability  preserve,  project,  and  de- 
fend the  Constitution,  the  symbol  of  the  public  safety;  and  that 
he  shall  be  the  sole  and  exclusive  judge  of  the  facts  of  his  duty 
in  the  execution  of  his  authority — (see  Bullet,  p.  41) — or  for  the 
purpose  of  securing  the  largest  possible  personal  liberty  consist- 
ent with  a  due  regard  for  the  public  safety.  It  was  competent 
for  them  to  have  declared  as  a  Supreme  Law,  the  Order  that 
^*  The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  it;"  and  also  that  it  shall  be  the  duty  of  the 
President  to  protect,  preserve,  and  defend  that  safety  in  that  of 
the  Constitution,  upon  which  the  security  of  our  rights  depend. 
If  they  have  done  so !  they  have  not  delegated  the  power  to  do  it 
to  Congress. 

Let  us  suppose  that  the  Habeas  Corpus  Clause  was  an  Act 
of  Congress,  executing  itself  in  announcing  its  effect,  that  the 
privilege  of  the  writ  should  only  be  suspended  when  in  cases  of 
rebellion  or  invasion  the  public  safety  required  it, — would  it  not 
regulate  the  whole  subject  ?  Would  not  the  order  of  the  act 
then  operate  as  suspension  under  the  Constitution  1  Does  not  the 
order  of  the  Constitution  equally  operate  as  suspension,  by  the 
Constitution  with  imperative  force? 
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The  application  in  this  case  for  a  Writ  of  Habeas  Corpus  is 
made  to  me  under  the  14th  Section  of  the  Judiciary  Act  of  1789, 
which  renders  effectual  for  the  citizen  the  constitutional  privilege 
of  the  Habeas  Corpus.  That  Act  gives  to  the  Courts  of  the 
United  States,  as  well  as  to  each  Justice  of  the  Supreme  Court, 
and  to  every  District  Judge,  power  to  grant  writs  of  Habeas  Cor- 
pus for  the  purpose  of  an  inquiry  into  the  pause  of  commitment. 
The  petition  was  presented  to  me  at  Washington,  under  the  impres- 
sion that  I  would  order  the  prisoner  to  be  brought  before  me  there, 
but  as  he  was  confined  in  Fort  McHenry,  in  the  City  of  Baltimore, 
which  is  in  my  circuit,  I  resolved  to  hear  it  in  the  latter  City,  as 
obedience  to  the  Writ,  under  such  circumstances,  would  not  with- 
draw Gen.  Cadwalader,  who  had  him  in  charge,  from  the  limits  of 
his  military  command. 

The  petition  presents  the  following  case :  The  petitioner  resides 
in  Maryland,  in  Baltimore  County.  While  peaceably  in  his  own 
house,  with  his  family,  he  was,  at  2  o'clock  on  the  morning  of  the 
25th  of  May,  1861,  arrested  by  an  armed  force,  professing  to  act 
under  military  orders.  He  was  then  compelled  to  rise  from  his 
bed,  taken  into  custody  and  conveyed  to  Fort  McHenry,  where  he 
is  imprisoned  by  the  commanding  officer,  without  warrant  from  any 
lawful  authority. 

The  commander  of  the  Fort,  Gen.  George  Cadwalader,  by  whom 
he  is  detained  in  confinement,  in  his  return  to  the  Writ,  does  not 
deny  any  of  the  facts  alleged  in  the  petition.  He  states  that  the 
prisoner  was  arrested  by  order  of  Gen.  Keim,  of  Pennsylvania, 
and  conducted  as  a  prisoner  to  Fort  McHenry  by  his  order,  and 
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placed  in  his  (Gen.  Cadwalader's)  custody,  to  be  there  detained  by 
him  as  a  prisoner. 

A  copy  of  the  warrant,  or  order,  under  which  the  prisoner  was 
arrested,  was  demanded  by  his  counsel  and  refused.  And  it  is  not 
alleged  in  the  return  that  any  specific  act,  constituting  an  offence 
against  the  laAvs  of  the  United  States,  has  been  charged  against 
him,  upon  oath ;  but  he  appears  to  have  been  arrested  upon  general 
charges  of  treason  and  rebellion,  without  proof,  and  without  giving 
the  names  of  the  witnesses,  or  specifying  the  acts  which,  in  the 
judgment  of  the  military  officer,  constituted  these  crimes.  And 
having  the  prisoner  thus  in  custody,  upon  these  vague  and  unsup- 
ported accusations,  he  refuses  to  obey  the  Writ  of  Habeas  Corpus 
upon  the  ground  that  he  is  duly  authorized  by  the  President  to 
suspend  it. 

The  case,  then,  is  simply  this:  A  military  officer,  residing  in 
Pennsylvania,  issues  an  order  to  arrest  a  citizen  of  Maryland, 
upon  vague  and  indefinite  charges,  without  any  proof,  so  far  as 
appears.  Under  this  order  his  house  is  entered  in  the  night,  he  is 
seized  as  a  prisoner,  conveyed  to  Fort  McHenry,  and  there  kept 
in  close  confinement.  And  when  a  Habeas  Corpus  is  served  on 
the  commanding  officer,  requiring  him  to  produce  the  prisoner 
before  a  Justice  of  the  Supreme  Court,  in  order  that  he  may 
examine  into  the  legality  of  the  imprisonment,  the  answer  of  the 
officer  is,  that  he  is  authorized  by  the  President  to  suspend  the 
Writ  of  Habeas  Corpus  at  his  discretion,  and,  in  the  exercise  of 
that  discretion,  suspends  it  in  this  case,  and  on  that  ground  refuses 
obedience  to  the  Writ. 

As  the  case  comes  before  me,  therefore,  I  understand  that  the 
President  not  only  claims  the  right  to  suspend  the  Writ  of  Habeas 
Corpus  himself,  at  his  discretion,  but  to  delegate  that  discretionary 
power  to  a  military  officer,  and  to  leave  it  to  him  to  determine 
whether  he  will  or  will  not  obey  judicial  process  that  may  be 
served  upon  him. 

No  official  notice  has  been  given  to  the  Courts  of  Justice,  or  to 
the  public,  by  proclamation,  or  otherwise,  that  the  President 
claimed  this  power,  and  had  exercised  it  in  the  manner  stated  in 
the  return.  And  I  certainly  listened  to  it  with  some  surprise,  for 
I  had  supposed  it  to  be  one  of  those  points  of  constitutional  law 


upon  which  there  was  no  difference  of  opinion,  and  that  it  was 
admitted  on  all  hands  that  the  privilege  of  the  "Writ  could  not  be 
suspended,  except  by  act  of  Congress. 

When  the  conspiracy  of  which  Aaron  Burr  was  the  head  became 
so  formidable,  and  was  so  extensively  ramified  as  to  justify,  in 
Mr.  Jefferson's  opinion,  the  suspension  of  the  Writ,  he  claimed  on 
his  part  no  power  to  suspend  it,  but  communicated  his  opinion  to 
Congress,  with  all  the  proofs  in  his  possession,  in  order  that  Con- 
gress might  exercise  its  discretion  upon  the  subject,  and  determine 
whether  the  public  safety  required  it.  And  in  the  debate  which 
took  place  upon  the  subject,  no  one  suggested  that  Mr.  Jefferson 
might  exercise  the  power  himself,  if,  in  his  opinion,  the  public 
safety  required  it. 

Having,  therefore,  regarded  the  question  as  too  plain  and  too 
well  settled  to  be  open  to  dispute,  if  the  commanding  officer  had 
stated  that  upon  his  own  responsibility,  and  in  the  exercise  of  his 
own  discretion  he  refused  obedience  to  the  Writ,  I  should  have 
contented  myself  with  referring  to  the  clause  in  the  Constitution, 
and  to  the  construction  it  received  from  every  jurist  and  statesman 
of  that  day,  when  the  case  of  Burr  was  before  them.  But  being 
thus  officially  notified  that  the  privilege  of  the  Writ  has  been  sus- 
pended under  the  orders  and  by  the  authority  of  the  President, 
and  believing,  as  I  do,  that  the  President  has  exercised  a  power 
which  he  does  not  possess  under  the  Constitution,  a  proper  respect 
for  the  high  office  he  fills  requires  me  to  state  plainly  and  fully  the 
grounds  of  my  opinion,  in  order  to  show  that  I  have  not  ventured 
to  question  the  legality  of  this  act  without  a  careful  and  delibe- 
rate examination  of  the  whole  subject. 

The  clause  in  the  Constitution  which  authorizes  the  suspension 
of  the  privilege  of  the  Writ  of  Habeas  Corpus  is  in  the  ninth  sec- 
tion of  the  first  article. 

This  article  is  devoted  to  the  legislative  department  of  the 
United  States,  and  has  not  the  slightest  reference  to  the  Execu- 
tive department.  It  begins  by  providing  'Hhat  all  legislative 
powers  therein  granted  shall  be  vested  in  a  Congress  of  the  United 
States,  which  shall  consist  of  a  Senate  and  House  of  Representa- 
tives." And  after  prescribing  the  manner  in  which  these  two 
branches  of  the  legislative  department  shall  be  chosen,  it  proceeds 
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to  enumerate  specifically  the  legislative  powers  which  it  thereby 
grants,  and  legislative  powers  which  it  expressly  prohibits ;  and, 
at  the  conclusion  of  this  specification,  a  clause  is  inserted  giving 
Congress  ^^  the  power  to  make  all  laws  which  may  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing  powers,  and 
all  other  powers  vested  by  this  Constitution  in  the  Government 
of  the  United  States  or  in  any  department  or  office  thereof." 

The  power  of  legislation  granted  by  this  latter  clause  is  by  its 
words  carefully  confined  to  the  specific  objects  before  enumerated. 
But  as  this  limitation  was  unavoidably  somewhat  indefinite,  it  was 
deemed  necessary  to  guard  more  effectually  certain  great  cardinal 
principles  essential  to  the  liberty  of  the  citizen,  and  to  the  rights 
and  equality  of  the  States,  by  denying  to  Congress,  in  express 
terms,  any  power  of  legislating  over  them.  It  was  apprehended, 
it  seems,  that  such  legislation  might  be  attempted  under  the  pre- 
text that  it  was  necessary  and  proper  to  carry  into  execution  the 
powers  granted ;  and  it  was  determined  that  there  should  be  no 
room  to  doubt,  where  rights  of  such  vital  importance  were  con- 
cerned, and,  accordingly,  this  clause  is  immediately  followed  by 
an  enumeration  of  certain  subjects  to  which  the  powers  of  legisla- 
tion shall  not  extend ;  and  the  great  importance  which  the  framers 
of  the  Constitution  attached  to  the  privilege  of  the  Writ  of  Habeas 
Corpus  to  protect  the  liberty  of  the  citizen  is  proved  by  the  fact 
that  its  suspension,  except  in  cases  of  invasion  and  rebellion,  is 
first  in  the  list  of  prohibited  powers — and  even  in  these  cases  the 
power  is  denied,  and  its  exercise  prohibited,  unless  the  public 
safety  shall  require  it. 

It  is  true  that  in  the  cases  mentioned,  Congress  is  of  necessity 
the  judge  of  whether  the  public  safety  does  or  does  not  require 
it ;  and  their  judgment  is  conclusive.  But  the  introduction  of 
these  words  is  a  standing  admonition  to  the  legislative  body  of  the 
danger  of  suspending  it,  and  of  the  extreme  caution  they  should 
exercise  before  they  give  the  Government  of  the  United  States 
such  power  over  the  liberty  of  a  citizen. 

It  is  the  second  article  of  the  Constitution  that  provides  for  the 
organization  of  the  Executive  Department,  and  enumerates  the 
powers  conferred  on  it  and  prescribes  its  duties.  And  if  the  high 
power  over  the  liberty  of  the  citizens  now  claimed  was  intended  to 


be  conferred  on  tlie  President,  it  "vvould  undoubtedly  be  found  in 
plain  words  in  this  article.  But  there  is  not  a  word  in  it  that  can 
furnish  the  slightest  ground  to  justify  the  exercise  of  the  power. 
The  article  begins  by  declaring  that  the  Executive  power  shall 
be  vested  in  a  President  of  the  United  States  of  America,  to  hold 
his  office  during  the  term  of  four  years — and  then  proceeds  to  pre- 
scribe the  mode  of  election,  and  to  specify  in  precise  and  plain 
words  the  powers  delegated  to  him  and  the  duties  imposed  upon 
him.  And  the  short  term  for  which  he  is  elected,  and  the  narrow 
limits  to  which  his  power  is  confined,  show  the  jealousy  and  appre- 
hensions of  future  danger  which  the  framers  of  the  Constitution 
felt  in  relation  to  that  department  of  the  Government—- and  how 
carefully  they  withheld  from  it  many  of  the  powers  belonging  to 
the  Executive  branch  of  the  English  Government,  which  were  con- 
sidered as  dangerous  to  the  liberty  of  the  subject — and  conferred 
(and  that  in  clear  and  specific  terms,)  those  powers  only  which 
were  deemed  essential  to  secure  the  successful  operation  of  the 
Government. 

He  is  elected,  as  I  have  already  said,  for  the  brief  term  o 
four  years,  and  is  made  personally  responsible,  by  impeachment, 
for  malfeasance  in  office.  He  is,  from  necessity  and  the  nature 
of  his  duties,  the  Commander-in-Chief  of  the  army  and  navy,  and  of 
the  militia  when  called  into  actual  service.  But  no  appropriation 
for  the  support  of  the  army  can  be  made  by  Congress  for  a  longer 
term  than  two  years,  so  that  it  is  in  the  power  of  the  succeeding 
House  of  Representatives  to  withhold  the  appropriation  for  its 
support,  and  thus  disband  it,  if,  in  their  judgment,  the  President 
used,  or  designed  to  use  it  for  improper  purposes.  And  although 
the  militia,  when  in  actual  service,  are  under  his  command,  yet  the 
appointment  of  the  officers  is  reserved  to  the  States,  as  a  security 
against  the  use  of  the  military  power  for  purposes  dangerous  to  the 
liberties  of  the  people,  or  the  rights  of  the  States. 

So,  too,  his  powers  in  relation  to  the  civil  duties  and  authority 
necessarily  conferred  on  him  are  carefully  restricted,  as  well  as 
those  belonging  to  his  military  character.  He  cannot  appoint  the 
ordinary  officers  of  government,  nor  make  a  treaty  with  a  foreign 
nation  or  Indian  tribe,  without  the  advice  and  consent  of  the  Senate, 
and  cannot  appoint  even  inferior  officers,  unless  he  is  authorized 


by  an  act  of  Congress  to  do  so.  He  is  not  empowered  to  arrest 
any  one  charged  with  an  offence  against  the  United  States,  and 
whom  he  may,  from  the  evidence  before  him,  believe  to  be  guilty ; 
nor  can  he  authorize  any  officer,  civil  or  military,  to  exercise  this 
power,  for  the  5th  article  of  the  amendments  to  the  Constitution 
expressly  provides  that  no  person  ''  shall  be  deprived  of  life,  liberty^ 
or  property,  without  due  process  of  law  " — that  is,  judicial  process. 

And  even  if  the  privilege  of  the  Writ  of  Habeas  Corpus  was  sus- 
pended by  act  of  Congress,  and  a  party  not  subject  to  the  rules  and 
articles  of  war  was  afterwards  arrested  and  imprisoned  by  regu- 
lar judicial  process,  he  could  not  be  detained  in  prison  or  brought 
to  trial  before  a  military  tribunal,  for  the  article  in  the  Amend- 
ments to  the  Constitution  immediately  following  the  one  above  re- 
ferred to — that  is,  the  6th  article— provides  that  '^  In  all  criminal 
prosecutions  the  accused  shall  enjoy  the  right  to  a  speedy  and 
public  trial  by  an  impartial  jury  of  the  State  and  district  wherein 
the  crime  shall  have  been  committed,  which  district  shall  have  been 
previously  ascertained  by  law,  and  to  be  informed  of  the  nature 
and  cause  of  the  accusation  ;  to  be  confronted  with  the  witnesses 
against  him ;  to  have  compulsory  process  for  obtaining  witnesses 
in  his  favor,  and  to  have  the  assistance  of  counsel  for  his  defence." 

And  the  only  power,  therefore,  which  the  President  possesses, 
where  the  ''  life,  liberty  or  property  "  of  a  private  citizen  is  con- 
cerned, is  the  power  and  duty  prescribed  in  the  third  section  of 
the  second  article,  which  requires  ''  that  he  shall  take  care  that  the 
laws  be  faithfully  executed."  He  is  not  authorized  to  execute 
them  himself,  or  through  agents  or  officers,  civil  or  military, 
appointed  by  himself,  but  he  is  to  take  care  that  they  be  faithfully 
carried  into  execution,  as  they  are  expounded  and  adjudged  by 
the  co-ordinate  branch  of  the  Government,  to  which  that  duty  is 
assigned  by  the  Constitution.  It  is  thus  made  his  duty  to  come  in 
aid  of  the  judicial  authority,  if  it  shall  be  resisted  by  a  force  too 
strong  to  be  overcome  without  the  assistance  of  the  Executive  arm. 
But  in  exercising  this  power  he  acts  in  subordination  to  judicial 
authority,  assisting  it  to  execute  its  process  and  enforce  its  judg- 
ments. 

With  such  provisions  in  the  Constitution,  expressed  in  language 
too  clear  to  be  misunderstood  by  any  one,  I  can  see  no  ground 
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whatever  for  supposing  that  the  President,  in  any  emergency, 
or  in  any  state  of  things,  can  authorize  the  suspension  of  the 
privilege  of  the  Writ  of  Habeas  Corpus,  or  arrest  a  citizen  ex- 
cept in  aid  of  the  judicial  power.  He  certainly  does  not  faith- 
fully execute  the  laws  if  he  takes  upon  himself  legislative  power 
by  suspending  the  Writ  of  Habeas  Corpus — and  the  judicial 
power  also,  by  arresting  and  imprisoning  a  person  without  due 
process  of  law.  Nor  can  any  argument  be  drawn  from  the  nature 
of  sovereignty,  or  the  necessities  of  government,  for  self-defence 
in  times  of  tumult  and  danger.  The  Government  of  the  United 
States  is  one  of  delegated  and  limited  powers.  It  derives  its 
existence  and  authority  altogether  from  the  Constitution,  and 
neither  of  its  branches,  Executive,  Legislative,  or  Judicial,  can 
exercise  any  of  the  powers  of  Government  beyond  those  specified  and 
granted.  For  the  10th  article  of  the  Amendment  to  the  Constitu- 
tion in  express  terms  provides  that  ^'  the  poAvers  not  delegated  to 
the  United  States  by  the  Constitution,  nor  prohibited  by  it 
to  the  States,  are  reserved  to  the  States  respectively,  or  to  the 
people." 

Indeed  the  security  against  imprisonment  by  executive  authority, 
provided  for  in  the  fifth  article  of  the  Amendments  of  the  Consti- 
tution, which  I  have  before  quoted,  is  nothing  more  than  a  copy 
of  a  like  provision  in  the  English  Constitution,  which  had  been 
firmly  established  before  the  Declaration  of  Independence. 

Blackstone,  in  his  Commentaries  (1st  vol.,  137),  states  it  in  the 
following  words  : 

^'  To  make  imprisonment  lawful,  it  must  be  either  by  process 
from  the  Courts  of  Judicature  or  by  warrant  from  some  legal  ofii- 
cer  having  authority  to  commit  to  prison."  And  the  people  of  the 
United  Colonies,  who  had  themselves  lived  under  its  protection 
while  they  were  British  subjects,  were  well  aware  of  the  necessity 
of  this  safeguard  for  their  personal  liberty.  And  no  one  can  be- 
lieve that  in  framing  a  government  intended  to  guard  still  more 
efficiently  the  rights  and  the  liberties  of  the  citizens  against  execu- 
tive encroachment  and  oppression,  they  would  have  conferred  on 
the  President  a  power  which  the  history  of  England  had  proved  to 
be  dangerous  and  oppressive  in  the  hands  of  the  Crown,  and 
v/hich  the  people  of  England  had  compelled  it  to  surrender  after  a 
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long  and  obstinate  struggle  on  the  part  of  the  English  Executive 
to  usurp  and  retain  it. 

The  right  of  the  subject  to  the  benefit  of  the  Writ  of  Habeas 
Corpus,  it  must  be  recollected,  was  one  of  the  great  points  in  con- 
troyersj  during  the  long  struggle  in  England  between  arbitrary 
government  and  free  institutions,  and  must  therefore  have  strongly 
attracted  the  attention  of  statesmen  engaged  in  framing  a  new, 
and,  as  they  supposed,  a  freer  government  than  the  one  which  they 
had  thrown  off  by  the  revolution.  For  from  the  earliest  history  of 
the  common  law,  if  a  person  was  imprisoned,  no  matter  by  what 
authority,  he  had  a  right  to  the  Writ  of  Habeas  Corpus  to  bring 
his  case  before  the  King's  Bench ;  and  if  no  specific  ofience  was 
charged  against  him  in  the  warrant  of  commitment,  he  was  entitled 
to  be  forthwith  discharged  ;  and  if  any  offence  was  charged  which 
was  bailable  in  its  character,  the  Court  was  bound  to  set  him  at 
liberty  on  bail.  And  the  most  exciting  contests  between  the  Crown 
and  the  people  of  England  from  the  time  of  Magna  Charta  were 
in  relation  to  the  privilege  of  this  Writ,  and  they  continued  until 
the  passage  of  the  statute  of  31st  Charles  II.,  commonly  known  as 
the  great  Habeas  Corpus  Act. 

This  statute  put  an  end  to  the  struggle,  and  finally  and  firmly 
secured  the  liberty  of  the  subject  from  the  usurpation  and  oppres- 
.sion  of  the  executive  branch  of  the  Government.  It  nevertheless 
conferred  no  new  right  upon  the  subject,  but  only  secured  a  right 
^already  existing.  Eor  although  the  right  could  not  be  justly  de- 
nied, there  was  often  no  effectual  remedy  against  this  violation. 
Until  the  statute  of  the  13th  of  William  III.  the  Judges  held  their 
offices  at  the  pleasure  of  the  King,  and  the  influences  which  he 
exercised  over  timid,  time-serving,  and  partisan  judges  often 
dnduced  them,  upon  some  pretext  or  another,  to  refuse  to  discharge 
the  party,  although  he  was  entitled  to  it  by  law,  or  delayed  their 
decisions  from  tim€  to  time,  so  as  to  prolong  the  imprisonment  of 
persons  who  were  obnoxious  to  the  King  for  their  political  opinions, 
or  had  incurred  his  resentment  in  any  other  way. 

The  great  and  inestimable  value  of  the  Habeas  Corpus  Act  of 
the  31st  Charles  JI.  is  that  it  contains  provisions  which  compel 
courts  and  judges,  and  all  parties  concerned,  to  perform  their  duties 
promptly,  in  the  manner  specified  in  the  statute. 


11 

A  passage  in  Blackstone's  Commentaries,  showing  the  ancient 
state  of  the  law  upon  this  subject,  and  the  abuses  which  were  prac- 
ticed through  the  power  and  influence  of  the  Crown,  and  a  short 
extract  from  Hallam's  Constitutional  History,  stating  the  circum- 
stances which  gave  rise  to  the  passage  of  this  statute,  explains 
briefl.y,  but  fully,  all  that  is  material  to  this  subject. 

Blackstone,  in  his  Commentaries  on  the  Laws  of  England,  (od 
vol.,  133,  134,)  says  : 

'^  To  assert  an  absolute  exemption  from  imprisonment  in  all 
cases,  is  inconsistent  with  every  idea  of  law  and  political  society, 
and  in  the  end  would  destroy  all  civil  liberty  by  rendering  its  pro- 
tection impossible. 

^^  Bu.t  the  glory  of  the  English  law  consists  in  clearly  defining 
the  times,  the  causes  and  the  extent,  when,  wherefore,  and  to  what 
degree  the  imprisonment  of  the  subject  may  be  lawful.  This  it  is 
which  induces  the  absolute  necessity  of  expressing,  upon  every  com- 
mitment, the  reason  for  which  it  is  made,  that  the  court  upon  a 
Habeas  Corpus  may  examine  into  its  validity,  and,  according  to 
the  circumstances  of  the  case,  may  discharge,  admit  to  bail,  or  re- 
mand the  prisoner. 

^^  And  yet,  early  in  the  reign  of  Charles  I.,  the  Court  of  King's 
Bench,  relying  on  some  arbitrary  precedents,  (and  those,  perhaps, 
misunderstood,)  determined  that  they  would  not,  upon  a  Habeas  Cor- 
pus, either  bail  or  deliver  a  prisoner,  though  committed  without  any 
cause  assigned,  in  case  he  was  committed  by  the  special  command 
of  the  King,  or  by  the  Lords  of  the  Privy  Council.  This  drew  on 
a  Parliamentary  inquiry,  and  produced  the  Petition  of  Right— ?> 
Charles  I. — which  recites  this  illegal  judgment,  and  enacts  that  no 
freeman  hereafter  shall  be  imprisoned  or  detained.  But  when,  in 
the  following  year,  Mr.  Seldon  and  others  were  committed  hj  the 
Lords  of  the  Council  in  pursuance  of  his  Majesty's  special  com- 
mand, under  a  general  charge  of  '  notable  contempts,  and  stirring 
up  sedition  against  the  King  and  the  Government,'  the  judges  de- 
layed for  two  terms  (including,  also,  the  long  vacation,)  to  deliver 
an  opinion  how  far  such  a  charge  was  bailable.  And  when,  at 
length,  they  agreed  that  it  was,  they,  however,  annexed  a  condi- 
tion of  finding  sureties  for  their  good  behavior,  Avhich  still  pro- 
tracted their  imprisonment,  the  Chief  Justice,  Sir  Mcholas  Hyde, 
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at  the  same  time  declaring  ^  if  tliey  were  again  remanded  for  tliat 
cause,  perhaps  the  Court  would  not  afterward  grant  a  Habeas  Cor- 
pus, heing  already  made  acquainted  with  the  cause  of  the  imprison- 
mento'  But  this  was  heard  with  indignation  and  astonishment  by 
every  lawyer  present,  according  to  Mr.  Seldon's  own  account  of 
the  matter,  whose  resentment  was  not  cooled  at  the  distance  of 
four  and  twenty  years." 

It  is  worthy  of  remark  that  the  offences  charged  against  the 
prisoner  in  this  case,  and  relied  on  as  a  justification  for  his  arrest 
and  imprisonment,  in  their  nature  and  character,  and  in  the  loose 
and  vague  manner  in  vfhich  they  are  stated,  bear  a  striking  resem- 
blance to  those  assigned  in  the  warrant  for  the  arrest  of  Mr.  Sel- 
don.  And  yet,  even  at  that  day,  the  warrant  was  regarded  as 
such  a  flagrant  violation  of  the  rights  of  the  subject  that  the  delay 
of  the  time-serving  judges  to  set  him  at  liberty  upon  the  Habeas 
Corpus  issued  in  his  behalf  excited  universal  indignation  at  the 
bar.  The  extract  from  Hallam's  Constitutional  History  is  equ.ally 
impressive  and  equally  in  point.     It  is  in  vol.  4,  p.  14 : 

^^It  is  a  very  common  mistake,  and  not  only  among  foreigners, 
but  many  from  Avhom  some  knowledge  of  our  Constitutional  laws 
might  be  expected,  to  suppose  this  statute  of  Charles  II.  enlarged 
in  a  great  degree  our  liberties,  and  forms  a  sort  of  epoch  in  their 
history.  Eut  though  a  very  beneficial  enactment,  and  eminently 
remedial  in  many  cases  of  illegal  imprisonment,  it  introduced 
no  new  principle,  nor  conferred  any  right  upon  the  subject.  .  Prom 
the  earliest  records  of  the  English  law,  no  freeman  could  be  de- 
tained in  prison  except  upon  a  criminal  charge  or  conviction,  or 
for  a  civil  debt.  In  the  former  case  it  was  always  in  his  power  to 
demand  of  the  Court  of  King's  Bench  a  Writ  of  Habeas  Corpus  ah 
subjiciendum  directed  to  the  person  detaining  him  in  custody,  by 
which  he  was  enjoined  to  bring  up  the  body  of  the  prisoner  with 
the  warrant  of  commitment,  that  the  Court  might  judge  of  its 
sufficiency  and  remand  the  party,  admit  him  to  bail,  or  discharge 
him,  according  to  the  nature  of  the  charge.  This  Writ  issued  of 
right,  and  could  not  be  refused  by  the  Court.  It  was  not  to  be- 
stow an  immunity  from  arbitrary  imprisonment,  which  is  abun- 
dantly provided  for  in  Magna  Charta,  (if,  indeed,  it  were  not 
more  ancient,)  that  the  statute  of  Charles  II.  was  enacted,  but  to 
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cut  off  the  abuses  by  which  the  Government's  lust  of  power,  and 
the  servile  subtlety  of  Crown  lawyers,  had  impaired  so  fundamen- 
tal a  privilege." 

While  the  value  set  upon  this  Writ  in  England  has  been  so  great 
that  removal  of  the  abuses  which  embarrassed  its  enjoyments  have 
been  looked  upon  as  almost  a  new  grant  of  liberty  to  the  sub- 
ject, it  is  not  to  be  wondered  at  that  the  continuance  of  the  Writ 
thus  made  effective  should  have  been  the  object  of  the  most  jealous 
care.  Accordingly  no  power  in  England  short  of  that  of  Parlia- 
ment can  suspend  or  authorize  the  suspension  of  the  Writ  of  Ha- 
beas Corpus.  I  quote  again  from  Blackstone  (1  Comm.,  136)  : 
"  But  the  happiness  of  our  Constitution  is  that  it  is  not  left  to  the 
Executive  power  to  determine  when  the  danger  of  the  State  is  so 
great  as  to  render  this  measure  expedient.  It  is  the  Parliament 
only,  or  legislative  power,  that,  whenever  it  sees  proper,  can  autho- 
rize the  Crown,  by  suspending  the  Habeas  Corpus  for  a  short  and 
limited  time,  to  imprison  suspected  persons  without  giving  any  rea- 
son for  so  doing."  And  if  the  President  of  the  United  States 
may  suspend  the  Writ,  then  the  Constitution  of  the  United  States 
has  conferred  upon  him  more  regal  and  absolute  power  over  the 
liberty  of  the  citizen  than  the  people  of  England  have  thought  it 
safe  to  entrust  to  the  Crown— a  power  which  the  Queen  of  England 
cannot  exercise  at  this  day,  and  which  could  not  have  been  law- 
fully exercised  by  the  sovereign  even  in  the  reign  of  Charles  I. 

But  I  am  not  left  to  form  my  judgment  upon  this  great  question 
from  analogies  between  the  English  Government  and  our  own,  or 
the  commentaries  of  English  jurists,  or  the  decisions  of  English 
courts,  although  upon  this  subject  they  are  entitled  to  the  highest 
respect,  and  are  justly  regarded  and  received  as  authoritative 
by  our  courts  of  justice.  To  guide  me  to  a  right  conclusion,  I 
have  the  Commentaries  on  the  Constitution  of  the  United  States 
of  the  late  Mr.  Justice  Story,  not  only  one  of  the  most  eminent 
jurists  of  the  age,  but  for  a  long  time  one  of  the  brightest  orna- 
ments of  the  Supreme  Court  of  the  United  States,  and  also  the 
clear  and  authoritative  decisions  of  that  Court  itself,  given  more 
than  half  a  century  since,  and  conclusively  establishing  the  prin- 
ciples I  have  above  stated.  Mr.  Justice  Story,  speaking  in  his  Com- 
mentaries of  the  Habeas  Corpus  clause  in  the  Constitution,  says : 
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^'Itis  obvious  that  cases  of  a  peculiar  emergency  may  arise^ 
which  may  justly,  nay,  even  require,  the  temporary  suspension 
of  any  right  to  the  Writ.  But  as  it  has  frequently  happened  in 
foreign  countries,  and  even  in  England,  that  the  Writ  has,  upon 
various  pretexts  and  occasions,  been  suspended,  v^hereby  persons 
apprehended  upon  suspicion  have  sufiFered  a  long  imprisonment, 
sometimes  from  design,  and  sometimes  because  they  were  forgotten, 
the  right  to  suspend  it  is  expressly  confined  to  cases  of  rebellion 
or  invasion,  where  the  public  safety  may  require  it.  A  very  just 
and  wholesome  restraint,  which  cuts  down  at  a  blow  a  fruitful 
means  of  oppression,  capable  of  being  abused  in  bad  times  to  the 
worst  of  purposes.  Hitherto  no  suspension  of  the  Writ  has  ever 
been  authorized  by  Congress  since  the  establishment  of  the  Con- 
stitution. It  would  seem,  as  the  ]30wer  is  given  to  Congress  to  sus- 
pend the  Writ  of  Habeas  Corpus  in  cases  of  rebellion  or  invasion, 
that  the  right  to  judge  whether  the  exigency  had  arisen  must 
exclusively  belong  to  that  body.'' — 3.  Story's  Com.  on  the  Consti- 
tution, section  1336. 

And  Chief  Justice  Marshall,  in  delivering  the  opinion  of  the 
Supreme  Court  in  the  case  of  ex-parte  Bollman  and  Swartwout, 
uses  this  decisive  language,  in  4  Cranch,  95.  It  may  be  worthy 
of  remark  that  this  ''act  (speaking  of  the  one  under  which  I  am 
proceeding,)  was  passed  by  the  first  Congress  of  the  United  States, 
sitting  under  a  Constitution  which  had  declared  '  that  the  privilege 
of  the  Writ  of  Habeas  Corpus  should  not  be  suspended,  unless 
when,  in  case  of  rebellion  and  invasion,  the  public  safety  might 
require  it.'  Acting  under  the  immediate  influence  of  this  injunc- 
tion, they  must  have  felt,  with  peculiar  force,  the  obligation  of 
providing  efficient  means  by  which  this  great  Constitutional  privi- 
lege should  receive  life  and  activity ;  for  if  the  means  be  not  in 
existence,  the  privilege  itself  would  be  lost  although  no  law  for  its 
suspension  should  be  enacted.  Under  the  impression  of  this  ob- 
ligation, they  gave  to  all  the  Courts  the  power  of  awarding  Writs 
of  Habeas  Corpus." 

And  again,  in  page  101  : 

''If  at  any  time  the  public  safety  should  require  the  suspension 
of  the  powers  vested  by  this  act  in  the  Courts  of  the  United  States, 
it  is  for  the  Legislature  to  say  so.     That  question  depends  on  po- 
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litical  considerations,  on  wliicli  the  Legislature  is  to  decide.  Until 
the  Legislative  will  be  expressed,  this  Court  can  only  see  its  duty, 
and  must  obey  the  law." 

I  can  add  nothing  to  these  clear  and  emphatic  words  of  my 
great  predecessor. 

But  the  documents  before  me  show  that  the  military  authority 
in  this  case  has  gone  far  beyond  the  mere  suspension  of  the  privi- 
lege of  the  Writ  of  Habeas  Corpus.  It  has,  by  force  of  arms, 
thrust  aside  the  judicial  authorities  and  ofiicers  to  whom  the  Con- 
stitution has  confided  the  power  and  duty  of  interpreting  and  ad- 
ministering the  laws,  and  substituted  a  military  government  in  its 
place,  to  be  administered  and  executed  by  military  ofiicers,  for  at 
the  time  these  proceedings  were  had  against  John  Merryman,  the 
District  Judge  of  Maryland,  the  Commissioner  appointed  under 
the  act  of  Congress,  the  District  Attorney,  and  the  Marshal,  all 
resided  in  the  city  of  Baltimore,  a  few  miles  only  from  the  home 
of  the  prisoner.  Up  to  that  time  there  had  never  been  the  slightest 
resistance  or  obstruction  to  the  process  of  any  Court  or  judicial 
officer  of  the  United  States  in  Maryland,  except  by  the  military 
authority. 

And  if  a  military  officer,  or  any  other  person,  had  reason  to 
believe  that  the  prisoner  had  committed  any  oiFence  against  the 
laws  of  the  United  States,  it  was  his  duty  to  give  information  of 
the  fact,  and  the  evidence  to  support  it,  to  the  District  Attorney ; 
and  it  would  then  have  become  the  duty  of  that  officer  to  bring 
the  matter  before  the  District  Judge  or  Commissioner,  and  if  there 
was  sufficient  legal  evidence  to  justify  his  arrest,  the  Judge  or 
Commissioner  would  have  issued  his  warrant  to  the  Marshal  to 
arrest  him  ;  and  upon  the  hearing  of  the  party  would  have  held 
him  to  bail,  or  committed  him  for  trial,  according  to, the  character 
of  the  offence  as  it  appeared  in  the  testimony,  or  would  have  dis- 
charged him  immediately,  if  there  was  not  sufficient  evidence  to 
support  the  accusation.  There  was  no  danger  of  any  obstruction 
or  resistance  to  the  action  of  the  civil  authorities,  and,  therefore, 
no  reason  whatever  for  the  interposition  of  the  military. 

And  yet,  under  these  circumstances,  a  military  officer  stationed 
in  Pennsylvania,  without  giving  any  information  to  the  District 
Attorney,    and   without   any  application   to  the  judicial  authori- 
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ties,  assumes  to  himself  the  judicial  power  in  the  District  of 
Maryland ;  undertakes  to  decide  what  constitutes  the  crime  of 
treason  or  rebellion  ;  what  evidence  (if  indeed,  he  required 
any)  is  sufficient  to  support  the  accusation  and  justify  the  com- 
mitment ;  and  commits  the  party,  without  having  a  hearing,  even 
before  himself,  to  close  custody  in  a  strongly  garrisoned  fort,  to  be 
there  held,  it  would  seem,  during  the  pleasure  of  those  who  com- 
mitted him. 

The  Constitution  provides,  as  I  have  before  said,  that  '^  no  person 
shall  be  deprived  of  life,  liberty  or  property,  without  due  process 
of  law."  It  declares  that  ''  the  right  of  the  people  to  be  secure  in 
their  persons,  houses,  papers  and  effects,  against  unreasonable 
searches  and  seizures,  shall  not  be  violated,  and  no  warrant  shall 
issue,  but  upon  probable  cause,  supported  by  oath  or  affirmation, 
and  particularly  describing  the  place  to  be  searched,  and  the  per- 
sons or  things  to  be  seized."  It  provides  that  the  party  accused 
shall  be  entitled  to  a  speedy  trial  in  a  Court  of  justice. 

And  these  great  and  fundamental  laws,  which  Congress,  itself, 
could  not  suspend,  have  been  disregarded  and  suspended,  like  the 
Writ  of  Habeas  Corpus,  by  a  military  order,  supported  by  force  of 
arms.  Such  is  the  case  now  before  me,  and  I  can  only  say  that  if 
the  authority  which  the  Constitution  has  confided  to  the  judiciary 
department  and  judicial  officers  may  thus,  upon  any  pretext  or 
under  any  circumstances,  be  usurped  by  the  military  power  at  its 
discretion,  the  people  of  the  United  States  are  no  longer  living 
under  a  government  of  laws,  but  every  citizen  holds  life,  liberty 
and  property  at  the  will  and  pleasure  of  the  army  officer  in  whose 
military  district  he  may  happen  to  be  found. 

In  such  a  case  my  duty  was  too  plain  to  be  mistaken.  I  have 
exercised  all  the  power  which  the  Constitution  and  laws  confer  on 
me,  but  that  power  had  been  resisted  by  a  force  too  strong  for  me 
to  overcome.  It  is  possible  that  the  officer  who  has  incurred  this 
grave  responsibility  may  have  misunderstood  his  instructions,  and 
exceeded  the  authority  intended  to  be  given  him.  I  shall,  there- 
fore, order  all  the  proceedings  in  this  case,  with  my  opinion,  to  be 
filed  and  recorded  in  the  Circuit  Court  of  the  United  States  for  the 
District  of  Maryland,  and  direct  the  Clerk  to  transmit  a  copy, 
under  seal,  to  the  President  of  the  United  States.  It  will  then 
remain  for  that  high  officer  in  fulfilment  of  his  constitutional  obli- 
gation to  'Hake  care  that  the  laws  be  faithfully  executed,"  to  deter- 
mine what  measures  he  will  take  to  cause  the  civil  process  of  the 
United  States  to  be  respected  and  enforced. 

R.  B.  TANEY, 

Chief  Jtistiee  of  the  Supreme  Court^  U.  S. 
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Page  7.  5th  line  from  the  top,  instead  of '' we  will/'  read — "will we." 

Page  28.  llth  line  from  the  top  between  "  be,"  and  "  free,"  strike  out  "  a." 

Page  43.  10th  line  from  the  bottom,  instead  of  "  negatively,"  read — "  nega- 
tiving." 

Page  47.  23d  line  from  the  top  between  "names,"  and  "of,"  insert,  "  and 
works." 

Page  66.  Last  line,  for  "  faithfully,"  read—"  duly.^' 

Page  79.  5th  line  from  the  bottom,  for  "  and,"  read — "  or." 


INTRODUCTORY. 


<*Be  just,  and  fear  not: 
Let  all  the  ends  thou  aim'st  at  be  thy  country's, 
Thy  God's,  and  truth's."  Hen.  VIII.,  Act  3. 

The  writer  of  the  following  pages,  in  presenting  them  to 
the  favorable  consideration  of  the  reader,  would  say  that 
he  is  not  governed  by  any  motives  but  those  which  exist 
within  the  breast  of  a  sincere  lover  of  his  country,  nur- 
tured in  the  belief  that  a  Kepublican  Government  is  the 
best  devised  for  the  benefit  of  mankind,  individually  or  in 
the  concrete,  as  regards  their  present  welfare  and  future 
advancement;  and  that  the  danger  to  be  feared  and  avoided, 
under  such  a  form  of  government,  is  centralization — the 
encroachment  of  the  Executive  upon  the  Legislative  or  Ju- 
dicial powers,  or  all  or  each  upon  the  rights  of  the  people. 
He  cannot,  with  such  feelings,  but  believe  it  to  be  the  duty 
of  every  true  lover  of  his  country  to  ward  off  such  a  catas- 
trophe; and  he  has  viewed  with  dread  and  suspicion  en- 
deavors made  by  learned  lawyers  to  make  a  precedent  of 
the  acts  of  the  Executive  relating  to  arrests  and  detainer, 
without  the  benefit  of  the  Writ  of  Habeas  Corpus,  by  trying 
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to  prove  their  correctness.  If  the  supporters  of  the  Presi- 
dent had  been  willing  that,  like  General  Jackson^  he  should 
take  the  legal  responsibility,  the  writer  would  have  been 
satisfied,  believing  that  the  disease  would  work  its  own 
cure;  but,  if  so  great  an  encroachment  upon  all  the  princi- 
ples of  Liberty  is  to  be  allowed  as  legal  and  right  in  more 
ambitious  hands,  our  liberties  will  fade  as  a  flower,  and  will 
always  have  hanging  over  them  a  sword  suspended  like  that 
of  Damocles.  The  arguments  in  favor  of  the  right  of  the 
Executive  to  arrest  and  detain,  without  the  benefit  of  the 
Writ,  may  be  found  in  the  North  American  Review  for  Octo- 
ber, 1861,  said  to  have  been  written  by  the  Hon.  Joel  Parker, 
of  the  Cambridge  Law  School;  the  Opinion  of  the  Attor- 
ney General  of  the  United  States;  and  a  pamphlet  written 
by  Horace  Binney,  Esq.,  of  Philadelphia.  That  of  the  lat- 
ter is  very  subtle,  and  is  the  best  written  upon  the  subject; 
and  as  it  goes  over,  to  some  extent,  the  arguments  of  the 
others-— especially  as  to  the  meaning  of  the  word  privilege^ 
in  the  ninth  section  of  Article  I.  of  the  Constitution  of  the 
United  States,  {vide  N.  A.  Eev.,  490,  &c.,  Opin.  of  Att'y 
Gen.,  10,  &c.,) — to  it  we  shall  principally  confine  our  atten- 
tion. It  is  very  elaborate,  and,  as  far  as  that  side  of  the 
question  goes,  thoroughly  exhaustive ;  and  it  is  advanced 
with  such  apparent  sincerity  that  we  cannot  but  surmise 
that,  although  it  is  fallacious,  he  has  reasoned  himself  into 
a  belief  of  its  correctness. 

"  We  all  know,"  says  a  great  English  thinker,  "  what 
specious  fallacies  may  be  urged  in  defence  of  every  act  of 
injustice  yet  proposed  for  the  imaginary  benefit  of  the  mass. 
We  know  how  many,  not  otherwise  fools  or  bad  men,  have 
thought  it  justifiable  to  repudiate  the  national  debt.  We 
know  how  easily  the  uselessness  of  almost  every  branch  of 
knowledge  may  be  proved,  to  the  complete  satisfaction  of 
those  who  do  not  possess  it.     How  many,  not  altogether 


stupid  men  J  think  the  scientific  study  of  languages  useless— 
think  ancient  literature\iseless,  all  erudition  useless,  poetry, 
and  the  fine  arts  idle  and  frivolous,  political  economy  purely 
mischievous.  Even  history  has  been  pronounced  useless 
and  mischievous  by  able  men."     (Mill  on  Gov't,  127.) 

An  argument  founded  on  opposition  to  known  custom, 
precedent  and  history,  dangerous  to  the  liberty  of  the  citi- 
zen, to  the  continuation  of  the  Republic,  and  to  the  wel- 
fare of  the  social  system,  should  be  as  clear  as  the  light  of 
that  glorious  orb  which  rules  the  day,  and  as  the  blue  ether 
through  which  comes  its  golden  rays  to  light  the  earth. 

It  will  be  the  endeavor  of  the  writer  to  give  the  legal 
argument,  not  strained,  supported  by  the  authorities  he  was 
able  to  obtain  in  the  short  space  of  time  and  the  limited 
means  at  his  command.  It  is  also  his  desire  to  give  an 
unprejudiced  argument;  and  he  will  endeavor  to  be  go- 
verned by  history,  reason,  and  the  clear  light  of  that  sci- 
ence ''  which  covers  with  its  ashes,"  to  use  the  words  of 
Finch,  ''  the  sparks  of  all  the  sciences."  The  question  does 
not  depend  upon  the  law-books  alone.  Law  is  obliged  to 
call  to  her  aid  History.  The  conclusion  is  none  the  less 
legal.  This  conclusion  will  be,  that  the  Executive  has  not 
the  power  to  arrest  and  detain  citizens  at  his  own  pleasure, 
and  that  the  privilege  of  the  Writ  of  Habeas  Corpus  cannot 
be  legally  or  constitutionally  suspended  without  the  con- 
sent of  Congress.  There  have  been  no  decisions  directly 
in  point;  though  the  text  writers'  and  jurists'  opinions  on 
the  subject  are,  that  Congress  must  give  its  consent  before 
a  suspension  of  the  privilege  can  take  place.  We  will, 
therefore,  not  be  controlled,  in  this  discussion,  "by  the 
crooked  cord  of  the  discretion"  and  opinion  of  Judges  found 
in  books  of  Eeports,  but  "by  the  golden  metwand"  of  rea- 
son, the  words  of  the  statute,  and  cotemporaneous  under- 
standing. 


We  shall  consider  the  subject  as  follows: — 
I.  Origin  and  History  of  the  Writ  of  Habeas  Corpus  in 
England. 

1.  Magna  Charta. 

2.  The  Petition  of  Right. 

3.  The  Writ  of  Habeas  Corpus. 

4.  The  Habeas  Corpus  Act  of  Charles  H. 

5.  The  Bill  of  Eights. 

6.  Statute  of  56th  Geo.  HL,  c.  100. 

7.  Suspension  of  the  Effect  of  the  Writ  in  England. 
n.  Origin  and  History  of  the  Writ  in  America. 

1.  Magna  Charta  in  America. 

2.  Habeas  Corpus  in  America. 

3.  Suspension  of  the  Privilege  in  America. 

ni.  The  Privilege  of  the  Writ  under  the  Constitution. 

1.  The  Right  of  Arrest  by  the  Executive. 

2.  The  Right  of  Suspension  of  the  Privilege  and 

Detainer  by  the  Executive. 


THE  WRIT  OF  HABEAS  CORPUS. 


ITS  ORIGIN  AND  HISTORY  IN  ENGLAND. 


Of  great  importance  to  the  public  is  the  preservation  of  this  personal  liberty ; 
for  if  once  it  were  left  in  the  power  of  the  highest  magistrate  to  imprison  arbitra- 
rily, whomever  he  or  his  oflBcers  thought  proper,  there  would  soon  be  an  end  of 
all  other  rights  and  immunities.  To  bereave  a  man  of  life,  or  by  violence  to  con- 
fiscate his  estate,  without  accusation  or  trial,  would  be  so  gross  and  notorious  an 
act  of  despotism,  as  must  at  once  convey  the  alarm  of  tyranny  throughout  the  whole 
kingdom;  but  confinement  of  the  person,  by  secretly  hurrying  him  to  jail,  where  his 
sufferings  are  unknown  or  forgotten,  is  a  less  public,  a  less  striking,  and  therefore 
a  more  dangerous  engine  of  arbitrary  government.     (1  Black.  Com.,  136.) 

It  may  not  be  inappropriate,  and,  indeed,  may  be  very  neces- 
sary, before  entering  into  the  following  discussion,  to  present  a 
succinct  and  short  statement  of  the  causes  which  led,  in  England, 
to  the  passage  of  the  Acts  which  will  be  hereafter  referred  to,  so 
that  the  reader  may  have  a  better  and  clearer  understanding  of 
the  same. 

In  retracing  with  care  those  foot-prints  left  in  the  sands  of  time 
by  those  who  have  preceded  us  in  the  weary  pilgrimage  of  life,  it 
cannot  fail  to  strike  the  observant  reader  with  peculiar  force,  that 
endeavors  have  been  constantly  made,  as  civilization  advances,  to 
place  the  good  of  the  many  above  that  of  the  few — -the  people,  as 
a  mass,  above  their  governors;  and  to  illustrate  practically  the 
remark  of  the  historian,  Livy,  that  "  the  common  good  is  the  great 
chain  which  binds  men  together  in  society."  But,  more  especially 
is  this  true  of  those  whose  blood  is  running  in  the  veins  of  most 
of  us;  for,  although  our  remote  ancestors  were  barbarians,  acting, 
usually,  under  the  command  of  some  predatory  chieftain,  yet  within 
their  breasts  they  nurtured  a  love  of  liberty  as  vital  as  that  to 
which  we,  as  their  descendants,  have  fallen  heir.  It  is  not  then,  asto- 
nishing, to  one  who  has  read  with  attention  the  early  history  of 
those  whose  blood  is  ours,  to  see  them  performing  that  great  act 
in  English  history — and,  we  might  justly  say,  in  that  of  the  world — 
at  Eunnymede,  wresting  from  a  weak  but  arbitrary  King  those 
liberties  to  which  they  were  entitled,  and  of  which  their  descend- 
ants should  be  proud.  "  The  people,"  says  Baron  Verulam,  refer- 
ring to  the  early  accounts  of  the  Government  of  Britain,  ^'  held 
the  helm  of  government  in  their  own  power ;"  and,  remarks  the 
learned  Selden,  alluding  to  the  Saxons,  "  were  a  free  people,  go- 
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verned  by  laws  wliicli  tbey  themselves  made,  and  for  this  reason 
were  denominated  free." 

1.  Magna  Chaeta,  or  the  great  Charter  of  the  Liberties  of  Eng- 
lishmen, and  of  us  as  their  descendants,  which,  Sir  Edward  Coke 
says,  "  was,  for  the  most  part,  declaratory  of  the  principal  grounds 
of  the  fandamental  laws  of  England;  and,  for  the  residue,  is  addi- 
tional, to  supply  some  defects  of  the  common  law,"  (2  Inst.,  proeme^ 
and  pp.  65,  77,  78,  108,)  was  obtained  from  King  Jobn,  A.  D. 
1215,  at  Running  or  Runnymede,  a  meadow,  which  derived  its 
name  either  from  a  stream  which  flowed  through  it,  or  from  the 
fact  that  many  councils  had  been  formerly  held  there.  It  is  also 
bearing  the  name  of  Council  Meadow,  the  Saxon  word  Rune  sig- 
nifying Council. 

"  There  is  no  transaction  in  the  ancient  part  of  our  English  his- 
tory," remarks  Sir  William  Blackstone,  "more  interesting  and  im- 
portant than  the  rise  and  progress,  the  gradual  mutation  and  final 
establishment  of  the  Charter  of  Liberties." 

This  instrument,  although  in  the  form  of  a  grant  from  the  Sove- 
reign, was  but  an  agreement  on  his  part  that,  in  future,  those 
rights  and  liberties  to  which  his  subjects  were  by  birthright  enti- 
tled should  be  observed.  The  embryo  of  this  Charter,  or,  as  it 
might  more  correctly  be  called.  Petition  of  Right,  may  be  found 
in  the  Charters  of  Henry  I.  and  Stephen.  "  It  either  granted  or 
secured  very  important  liberties  and  privileges  to  every  order  of 
men  in  the  kingdom — to  the  clergy,  to  the  barons,  and  to  the  peo- 
ple." (Hume,  Hist,  of  Eng.,  vol.  i.,  p.  194.)  The  first  part  related 
to  the  oppressions  of  the  barons  under  the  feudal  law;  the  latter 
to  the  rights  of  the  people,  and  "  involves  all  the  chief  outlines  of 
legal  government,  and  provides  for  the  equal  distribution  of  jus- 
tice and  free  enjoyment  of  property — the  great  objects  for  which 
political  society  was  at  first  founded  by  men,  which  the  people 
have  a  perpetual  and  unalienable  right  to  recall,  and  which  no 
time,  nor  precedent,  nor  statute,  nor  positive  institution,  ought  to 
deter  them  from  keeping  ever  uppermost  in  their  thoughts  and 
attention."  (Ibid.) 

"As  the  gold-finer,"  says  Edward  Coke,  commenting  on  this 
Charter,  "  will  not,  out  of  ihe  dust,  threads,  or  shreds  of  gold,  let 
pass  the  least  crumb,  in  respect  of  the  excellency  of  the  metal,  so 
ought  not  the  learned  reader  to  let  pass  any  syllable  of  this  Law 
in  respect  of  the  matter." 

The  principal  clause  in  this  memorable  instrument,  chapter 
39th,  is  in  the  following  words: — 

"NuLLUS  LiBEK  Homo  capiatur,  vel  imprisonetur,  aut  disseisia- 
tur  de  libero  tenemento  suo,  vel  libertatibus,  vel  liberis  consueti- 
dinibus  suis,  aut  utlagetur,  aut  exulet,  aut  aliquo  modo  destruatur; 
nee  super  eum  ibimus,  nee  super  eum  mittemus,  nisi  per  legale 


judicium  parium  suorum  vel  per  legem  terr^.     Nulli  yendemTiSj 
nulli  negabimus,  aut  defferemus  rectum,  vel  justiciam." 

That  is :  ''  No  freeman  shall  be  taken  or  imprisoned,  or  be  dis- 
seised of  his  freehold,  or  liberties,  or  free  customs,  or  be  outlawed 
or  exiled,  or  any  otherwise  destroyed,  nor  we  will  pass  upon 
him,  nor  condemn  him,  but  by  lawful  judgment  of  his  peers,  or 
by  the  law  of  the  land.  We  will  sell  to  no  man,  we  will  not  deny 
or  defer  to  any  man  either  justice  or  right." 

^'  The  King  was,  after  this,"  to  use  the  words  of  Holinshed, 
(Chron.,  vol.  ii.,  p.  322,)  "right  sorrowfull  in  his  heart,  curssed 
his  mother  that  bare  him,  the  houre  that  he  was  borne,  and  the 
paps  that  gaue  him  sucke,  wishing  that  he  had  receiued  death  by 
violence  of  sword  or  knife,  in  steed  of  natural!  nourishment;  he 
whetted  his  teeth ;  he  did  bite  now  on  one  staffe,  and  now  on  an 
other,  as  he  walked,  and  oft  brake  the  same  in  pieces  when  he  had 
doone;  and  with  such  disordered  behauiour  and  furious  gestures 
he  uttered  his  greefe,  in  such  sorte  that  the  noble  men  verie  well 
perceiued  the  inclination  of  his  inward  affection  concerning  these 
things,  before  the  breaking  vp  of  the  councell,  and  therefore  sore 
lamented  the  state  of  the  realme,  gessing  what  would  come  of  his 
impatiencie  and  displesant  taking  of  the  matter." 

We  cannot,  in  this  connection,  avoid  quoting  from  the  speech  of 
the  first  Earl  of  Chatham,  delivered  in  the  House  of  Lords,  Janu- 
ary, 1770,  in  the  case  oP  John  Wilkes,  turned  out  of  Parliament 
on  account  of  his  opinions.  Commenting  on  the  Great  Charter, 
he  said:  "It  is  to  your  ancestors,  my  Lords,  it  is  to  the  English 
Barons  that  we  are  indebted  for  the  laws  and  Constitution  we  pos- 
sess. I  think  that  history  has  not  done  justice  to  their  conduct, 
when  they  obtained  from  their  sovereign  that  great  acknowledg- 
ment of  national  rights  contained  in  Magna  Charfca;  they  did  not 
confine  it  to  themselves  alone,  but  delivered  it  as  a  common  bless- 
ing to  the  whole  people.  They  did  not  say,  these  are  the  rights  of 
the  great  barons,  or  these  are  the  rights  of  the  great  prelates.  No, 
my  Lords;  they  said,  in  the  simple  Latin  of  the  times,  nulhis  liher 
liomo^  (no  free  man,)  and  provided  as  carefully  for  the  meanest 
subject  as  for  the  greatest.  These  are  uncouth  words,  and  sound 
but  poorly  in  the  ears  of  scholars;  neither  are  they  addressed  to 
the  criticism  of  scholars,  but  to  the  hearts  of  freemen.  These  three 
words,  '•^nuUus  liher  homo ^^^  have  a  meaning  which  interests  us  all. 
They  deserve  to  be  remembered ;  they  deserve  to  be  inculcated  in 
our  minds;  they  are  ivorth  all  the  classics^ 

(See  also,  the  eloquent  remarks  of  Sir  James  Mackintosh,  in 
his  History  of  England.) 

The  effect  of  the  chapter  cited  upon  the  subject  hereafter  dis- 
cussed will  appear  from  the  following  remarks  by  a  celebrated 
writer  on  Constitutional  law.  We  allude  to  Mr.  Henry  Hall  am. 
"From  the  era  of  King  John's  Charter,"  he  remarks,  "it  must 


have  been  a  clear  principle  of  our  Constitution,  that  no  man  can 
be  detained  in  prison  without  trial.  Whether  courts  of  justice 
framed  the  writ  of  Habeas  Corpus  in  conformity  to  the  spirit  of  this 
clause,  or  found  it  already  in  their  register,  it  became,  from  that 
era,  the  right  of  every  subject  to  demand  it.  That  writ,  rendered 
more  actively  remedial  by  the  statute  of  Charles  II.,  but  founded 
upon  the  broad  basis  of  Magna  Charta,  is  the  piincipal  hulwarh  of 
English  liberty;  and  if  ever  temporary  circumstances,  or  the  doubt- 
ful plea  of  political  necessity^  shall  lead  men  to  look  on  its  denial 
with  apathy^  the  most  distinguishing  characteristic  of  our  Consti- 
tution will  be  effaced."     (Hallam,  Mid.  Ages,  vol.  ii.,  p.  39.) 

John  died,  A.D.,  1216,  and  the  Earl  of  Pembroke,  Mareschall 
of  England,  by  his  office,  was  at  the  head  of  the  army,  as  a  conse- 
quence, during  this  period — one  of  convulsions  and  civil  war — at 
the  head  of  the  Government.  His  first  act  was  to  renew  the  Great 
Charter,  with  some  changes.  It  was  renewed  the  next  year  by 
Henry,  with  some  additions ;  and  was  also  renewed  at  Oxford,  A.  D., 
in  1224,  the  ninth  year  of  the  King's  reign.  And,  by  the  statute 
called  eonfirmatio  eartarum,  [28  Edw.  I.,  A.  D.,  1299,]  the  great 
Charter  is  directed  to  be  observed  as  the  Common  Law  of  the 
realm.  "All  judgments  contrary  to  it  are  declared  void;  copies 
of  it  are  ordered  to  be  sent  to  all  cathedral  churches,  and  read 
twice  a  year  to  the  people;  and  sentence  of  excommunication  is 
directed  to  be  as  constantly  denounced  against  all  those  that  in 
any  degree  infringe  it."  (Black.  Com.,  vol.  i.,  p.  128.) 

To  secure  the  observance  of  the  Charters,  the  nobles  and  great 
of^cers  were  required  to  be  sworn  to  observe  them.  (Coke,  2  Inst., 
proeme,)  And  every  English  monarch,  at  his  coronation,  is,  at 
present,  sworn  to  maintaii*]  them.  (Wester.  Comm.,  142.)  And,  by 
the  statute  25  Edw.  I.,  all  persons  are  to  be  excommunicated  who, 
"by  word,  deed,  or  couucil,  do  contrary"  thereto;  are  accursed, 
"and  from  the  body  of  our  Lord  Jesus  Christ,"  said  the  Archbish- 
op, in  the  curse,  "and  from  all  the  company  of  heaven,  and  from 
all  the  sacraments  of  Holy  Church,  are  sequestered  and  excluded." 
This  did  not  have  the  effect  contemplated,  for  Coke  reckons  thirty- 
two  confirmations  from  9th  Hen.  III.  (Hal.  Mid.  Ages,  vol.  ii.,  p. 
40.)  By  statute  28  Edw.  IIL,  ch.  3,  (A.D.  1354,)  it  is  provided 
that  ''  No  man,  of  what  state  or  condition  that  he  be,  shall  be  put 
out  of  land  oi;  tenement,  nor  taken,  nor  imprisoned,  nor  disinhe- 
rited, nor  put  to  deathj  without  being  brought  in  answer  by  the 
process  of  the  law."  And  by  statute  made  5  Edw.  III.,  ch.  9,  (A.  D. 
1331,)  "  It  is  enacted  that  no  man,  from  henceforth,  shall  be  attached 
by  any  accusation,  nor  forejudged  of  life  or  limb,  nor  his  lands, 
tenements,  goods,  &c.,  seised  into  the  king's  hands,  against  the 
form  of  the  Great  Charter  a7id  the  lavj  of  the  land, " 

"All  that  has  since  been  obtained,"  says  Hallam,  "is  little  more 
than  a  confirmation  or  commentary,  (i.  e.,  of  Magna  Charta ;) 
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and  if  every  subsequent  law  were  to  be  swept  away,  there  would 
still  remain  the  bold  features  that  distinguish  a  free  from  a  des- 
potic monarchy." 

After  a  long  interval,  notorious  for  disputes  between  arbitrary 
Kings,  Tudors  and  Stuarts,  and  a  Parliament  composed  of  men 
rapidly  advancing  in  civilization,  learning,  and  a  knowledge  of 
their  rights— during  which  the  Great  Charter  was  frequently  over- 
looked by  the  Sovereign,  and  illegal  jurisdiction  assumed  by  Judges 
holding  office  durante  heneplacito — came  the  reign  of  that  un- 
fortunate Monarch,  Charles  the  First — a  man  who  did  not  under- 
stand the  temper  of  the  times,  who  acted  upon  bad  advice,  for 
the  purpose,  as  he  imagined,  of  retaining  the  prerogatives  of  the 
Crown — a  period  of  the  greatest  interest  to  the  student  of  Histori- 
cal Jurisprudence. 
2.  The  Petition"  OF  Right. 

The  action  of  the  King  in  imprisoning  certain  of  the  gentry,  and 
the  refusal  of  the  Court  of  King's  Bench  to  bail  them,  formed  one 
of  the  grievances  which  produced  the  famous  Petition  of  Right, 
(3  Car.  1,)  which  was  presented  to  the  King,  May  29th,  1627,  over 
four  hundred  years  after  the  passage  of  the  great  Charter. 

When  his  assent  was  obtained,  the  greatest  joy  was  manifested. 
"Bonfires  were  kindled  all  over  London,  and  the  whole  nation  was 
thrown  into  a  transport  of  joy."  This  did  not  continue  long;  the 
King  dissolved  the  Parliament,  and  a  few  days  after  seized  Elliot, 
Holtes,  Selden,  Long,  Strode  and  others,  who,  to  use  his  words,  "by 
their  disobedient  and  seditious  carriage,  we  and  our  regal  autho- 
rity and  commandment  have  been  so  highly  contemned  as  our 
kingly  office  cannot  bear,  nor  any  former  age  can  parallel." 

Those  in  favor  of  the  Parliament  at  that  period,  argued  that 
"Privileges  in  particular,  which  are  founded  on  the  Great  Charter, 
must  always  remain  in  force,  because  derived  from  the  most  sa- 
cred contract  between  the  king  and  the  people.  Our  generous  an- 
cestors,'" said  they,  "got  the  confirmation  of  it — the  Great  Char- 
ter— reiterated  thirty  several  times.  They  have  established  it  as  a 
maxim,  that  even  a  statute,  which  should  be  enacted  in  contra- 
diction to  any  article,  cannot  have  force  and  validity."  (Hume's 
England,  chap.  51.) 

The  statute  is  called  the  Petition  of  Right,  because  not  drawn 
in  the  common  form  of  an  Act  of  Parliament. 

It  enacts,  among  other  things,  that  no  freeman  shall  be  impri- 
soned or  detained  without  cause  shown,  to  which  he  may  make 
answer  according  to  law. 

Under  this  arbitrary  King  arrests  were  frequent,  and  were  usually 
made  under  orders  from  the  illegal  courts,  which  he  claimed  to 
have  the  right  to  establish.  By  the  Act — 16  Car.  1,  c  10 — abo- 
lishing the  court  of  Star  Chamber,  every  person  committed  con- 
trary to  that  Act,  or  by  the  warrant  of  the  King,  the  Council  Board, 
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&c.,  -upon  demand  unto  the  Court  of  King's  Bencb.  or  Common 
Fleas  in  open  court,  was  entitled,  without  delay,  to  a  Writ  of  Ha- 
beas Corpus;  and  if  any  thing  was  willfully  done  or  omitted  to 
be  done  by  any  judge,  &G.,  he  was  to  forfeit  to  the  party  grieved 
treble  damages.  Under  this  Act,  the  Judges  had  a  discretion  as 
to  bailing  or  discharging.  This  statute  did  away  with  the  right 
of  the  King  or  Privy  Council  to  arrest  by  warrant,  but  it  seems 
they  have  that  power  at  the  present  time.  (Tomlin  L.  Diet.  Title 
Commitment.) 

3.  The  Wkit  of  Habeas  Coepus. 

The  Writ  is  so  called  because  of  the  Latin  words  of  the  Writ, 
commanding  the  party  holding  a  person  imprisoned  legally  or  il- 
legally, that  he  "have  the  body"  of  the  prisoner  before  the  power 
issuing  it,  at  a  certain  day  therein  named,  ^^  ad  faciendum^  subjicien- 
dum et  recipiendum^^' — ^to  do,  submit  to,  and  receive  whatsoever  the 
Judge  or  power  awarding  the  Writ  shall  consider  in  that  behalf. 
This  Writ  is  somewhat  similar  to  the  Praetorian  Interdict  of  the 
Eoman  Civil  Law,  '^Be  homino  lihero  exliihendo^'^  in  which  the  Proetor 
ordered,  when  it  was  made  to  appear  to  him  that  a  freeman  was  re- 
strained of  his  liberty,  contrary  to  good  faith,  that  he  be  lib- 
erated— this  was  called  an  "Exhibitory  Interdict.  (Sandars'  Jus- 
tinian, 590,  Dig.  43,  29-1.)  See,  also,  the  Spanish  process  of  "c?e 
manifestadon^^'  a  full  description  of  which  may  be  found  in  Hal- 
lam's  Middle  Ages,  chap.  iv. 

It  issues  out  of  some  of  the  English  courts  by  the  Common  Law, 
but  it  was  the  statute  of  31  Charles  II.,  which  brought  it  into  fre- 
quent use.  There  was  also  issuing  out  of  the  courts,  at  the  same 
time,  other  writs  for  the  relief  of  au  imprisoned  person, — such 
were  the  writs  of  Mainprize,  De  odio  et  alia  and  De  Somine  re- 
jplegiando  (3  Black.  Com.  128,)  all  attesting  the  care  with  which 
the  liberty  of  the  subject  was  guarded  from  the  earliest  times. 
"The  incapacity  of  these  three  remedies  to  give  complete  relief  in 
every  case,"  writes  Justice  Blackstone,  1765,  "hath  almost  entire- 
ly antiquated  them,  and  hath  caused  a  general  recourse  to  be  had, 
in  behalf  of  persons  aggrieved  by  illegal  imprisonment,  to  the  Writ 
of  Habeas  Corpus."  (Ibid.  129.) 

The  earliest  case  to  be  found  in  England  is  in  the  Year  Books, 
Vine's  case,  34  Hen.  VL,  although  there  is  one  which  seems  to 
refer  to  the  Writ,  48  Edw.  HI.,  22,  where  it  is  called  corpus  cum 
causa,  (Hurd  on  H.  C,  p.  145.)  It  is  issued  in  the  name  of  the 
King  in  England,  for  he  has  a  "right  to  be  informed  of  the  state 
and  condition  of  every  prisoner,  and  for  what  reason  he  is  con- 
fined.'^  (1  Chit.  Or.  Law,  119,  5  Howard,  108,  per  Betts,  J.)  In 
this  country,  it  is  issued  in  the  name  of  the  Commonwealth.  In 
England  it  is  necessary,  by  statute,  to  have  endorsed  on  the  Writ 
tha,t  no  one  may  plead  ignorance — ^^Per  Statutem  Tricesimo  primo 
Caroli  Secundi  Begis,^^ 
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4.  The  Habeas  Corpus  Act,  31  Charles  II.,  c.  2. 

Beside  the  arrests  and  detainers  already  mentioned,  other 
abuses  were  daily  practised — the  Judges  claimed  a  discretionary 
power  as  to  granting  the  Writ  or  releasing  under  it;  the  jailer 
might  delay  a  return  till  a  plunesj  or  third  writ,  had  been  issued ; 
and  "many  other  vexatious  shifts  were  practised  to  detain  State 
prisoners  in  custody."  (3  Elk.  Com.  135.) 

The  Eesolutions  of  Coke,  1628,  and  these  abuses,  produced  the 
famous  Habeas  Corpus  Act,  31  Car.  II.,  c.  2,  this  Act  having 
been  made  to  prevent  them.  "I  have  already,"  writes  Mr.  Henry 
Hallam,  (Cons.  His.,  vol.  3,  ch.  13,)  ''pointed  out  to  the  reader's 
notice  that  article  of  Clarendon's  impeachment,  which  charges  him 
with  having  caused  many  persons  to  be  imprisoned  against  law. 
These  were  released  by  Buckingham's  administration,  which,  in 
several  respects,  acted  on  a  more  liberal  principle  than  any  other 
in  this  reign.  The  practice  was  not  wholly  discontinued;"  and 
after  referring  to  the  case  of  Jenkes,  mentioned  by  Mr.  Binney,  p. 
22,  "This,"  he  goes  on  to  say,  "has  been  commonly  said  to  have 
produced  the  famous  Act  of  Habeas  Corpus.  But  this  is  not  truly 
stated.  The  arbitrary  proceedings  of  Lord  Clarendon  were  what 
really  gave  rise  to  it.  A  bill  to  prevent  the  refusal  of  the  writ 
was  brought  into  the  House  on  April  10th,  1668,  but  did  not  pass 
the  committee  in  that  session.  But  another  to  the  same  purpose, 
probably  more  remedial,  was  sent  up  to  the  Lords,  March,  1669— 
70.  It  failed  of  success  in  the  Upper  House;  but  the  Commons 
continued  to  repeat  their  struggle  for  this  important  measure,  and, 
in  the  session  of  1673-4,  passed  two  bills — one  to  prevent  the  im- 
prisonment of  the  subject  in  jails  beyond  the  seas,  another  to  give 
a  more  expeditious  use  of  the  writ  of  Habeas  Corpus  in  criminal 
matters.  The  same  or  similar  bills  appear  to  have  gone  up  to 
the  Lords  in  1675.  It  was  not  till  1676,  that  the  delay  of  Jenkes' 
Habeas  Corpus  took  place.  And  this  affair  seems  to  have  had  so 
stifling  an  influence  that  these  bills  were  not  revived  for  the  next 
two  years,  notwithstanding  the  tempests  that  agitated  the  House 
during  that  period.  But  in  the  short  Parliament  of  1679,  they 
appear  to  have  been  consolidated  into  one,  that  having  met  with 
better  success  among  the  Lords,  passed  into  a  statute,  and  is  gene- 
rally denominated  the  Habeas  Corpus  Act." 

The  case  of  Jenkes,  July  28,  1676,  arose  upon  a  refusal  of  the 
Chancellor  Nottingham,  because  of  alleged  want  of  power,  to 
issue  the  Writ  in  vacation,  this  and  the  difficulties  and  delays 
thrown  in  the  way  of  his  release  by  the  Chief  Justice  of  the 
King's  Bench  attracted  considerable  attention  at  the  time.  The 
decision  of  the  Chancellor  has  been  since  overruled  (1818)  by 
Lord  Bldon,  in  Crowley's  case.  (2  Swanston,  1.)  Perhaps  Jenkes 
case,  and  the  fear  that  the  Duke  of  York  was  not  of  the  Established 
Church,  helped  to  produce  the  Act;  yet  it  should  be  borne  in 
mind  that  Parliaments  were  held,  1677,  January  28th,  adjourned 
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March  21st;  May  21st,  adjourned  28tli.  1678:  April  24th,  pro- 
rogued May  ISth;  May  22d,  prorogued  July  15;  October  21st, 
prorogued  December  80tli;  March.  6th,  prorogued  May  27th. 
1679 :  it  was  this  odq  passed  31  Charles^  which  received  the  Eoyal 
assent,  May  9th,  1679. 

"Whoever  will  attentively  consider  the  English  history,  may 
observe,  that  the  flagrant  abuse  of  any  power,  by  the  Crown  or  its 
ministers,  has  always  been  productive  of  a  struggle;  which  either 
discovers  the  exercise  of  that  power  to  be  contrary  to  law,  or,  if 
legal,  restrains  it  for  the  future,"  (3  Black.  Com.  135,)  or,  to  use 
the  more  expressive  language  of  Coke,  in  his  speech  on  the  Peti- 
tidti.  of  Eight,  "Magna  Charta  is  such  a  fellow,  that  he  will  have 
no  sovereign." 

The  autlior  of  this  Act  was  Anthony  Ashley  Cooper,  first  Earl 
of  Shaftesbury.  A  curious  circumstance,  as  to  its  passage,  is  re- 
lated by  Burnet,  {vide  His.  of  his  Times,  vol.  1,  ch.  2.) 

It  enacts,  section  2d,  That  every  sheriff,  &c.,  within  three  days 
after  the  service  of  the  Writ  of  Habeas  Corpus,  is  to  obey  it,  unless 
the  commitment  is  for  treason  or  felony,  plainly  and  specially  ex- 
pressed in  the  warrant  of  commitment;  and  by  section  21,  as  ac- 
cessory, or  on  suspicion  of  being  accessory,  before  the  fact,  to  any 
petit  treason  or  felony,  plainly  expressed  in  the  warrant;  or  un- 
less convicted  or  charged  in  execution  by  legal  process. 

By  Sec.  3d  every  Writ  is  to  be  marked — that  ib  issues  by  this  sta- 
tute, and  is  it  enacted  that  any  person  detained  as  aforesaid,  for 
any  crime,  except  the  above  specified  in  the  vacation  time  or  out 
of  term,  or  any  one  in  his  or  their  behalf,  may  complain  in  writing, 
to  the  Chancellor  or  any  of  the  Judges,  &c. ;  and  he  or  any  of  them, 
upon  view  of  the  copy  or  copies  of  the  warrant  or  warrants,  or 
upon  oath  made,  that  such  copies  were  denied  to  be  given  by  those 
detaining,  are  to  award  and  grant  an  Habeas  Corpus,  under  the  seal 
of  the  court,  directed  to  the  officer,  &c.,  detaining,  returnable  im- 
mediately ;  and  on  service,  the  officer,  &c.,  shall  bring  such  prisoner 
within  the  times  before  limited  before  such  Chancellor,  or  one  or  all 
of  said  Judges,  with  the  return  of  the  Writ,  and  the  true  causes  of 
commitment  and  detainer ;  and  thereupon,  within  two  days  after  the 
party  shall  be  brought  before  them,  he  or  they  shall  discharge  the 
prisoner  from  his  imprisonment,  taking  surety,  unless  it  appears 
that  the  person  is  detained  upon  legal  process,  order  or  warrant, 
issued  out  of  some  court  having  jurisdiction. 

By  Sec.  6th  no  person,  once  delivered  by  Habeas  Corpus,  shall 
be  recommitted  for  the  same  offence,  by  other  than  a  court  having 
jurisdiction  of  the  cause,  under  penalty  of  ^500;  but  this  will  not 
prevent  recommitment  for  same  offence  on  new  evidence. 

By  Sec.  7th,  if  any  one  committed  for  treason  or  felony,  ex- 
pressed in  the  warrant,  upon  his  petition  in  court  the  first  week 
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of  the  term,  or  first  day  of  the  sessions  of  Oyer  and  Terminer,  to 
be  brought  to  trial,  shall  not  be  indicted,  some  time  in  the  next 
term,  it  sball  and  may  be  lawful  for  the  Judges  of  the  King's 
Bench,  &o.,  and  they  are  required  to  discharge  the  prisoner  upon 
motion  the  last  day  of  the  term,  unless  it  appear  to  them  that  the 
witnesses  for  the  King  could  not  be  produced;  and  if  not  tried 
th.e  second  term,  he  is  to  be  discharged  from  his  imprisonment. 

By  Sec.  10th,  if  the  Writ  is  denied  by  any  of  the  Judges,  &c., 
they  shall  forfeit  £500. 

And  lest  this  Act  might  be  evaded,  by  demanding  excessive 
bail,  it  was  enacted  by  Statute  1  W.  &  M.  St.  2,  c.  2,  (A.D.  1689,.) 
that  excessive  bail  ought  not  to  be  required. 

This  Act  gave  no  new  rights  or  privileges  to  the  people ;  it  only 
rendered  secure  the  provisions  of  the  Great  Charter;  for  those 
provisions  were  a  nullity  without  the  Writ  of  Habeas  Corpus,  or  some 
process  of  the  law  having  the  same  effect.  It  has  been  enacted, 
in  words  or  in  substance,  according  to  Chancellor  Kent,  in  every 
State  of  the  Union,  and  is  "the  basis  of  all  the  American  statutes 
on  the  subject." 

"We  must  admire,  as  the  keystone  of  civil  liberty,  the  statute 
wMcli  forces  tbe  secrets  of  every  prison  to  be  revealed,  the  cause 
of  every  commitment  to  be  declared,  and  the  person  of  the  accused 
to  be  produced,  that  he  may  claim  his  enlargement,  or  his  trial 
within  a  limited  time.  No  wiser  form  was  ever  opposed  to  the 
abuses  of  power.  But  it  requires  a  fabric  no  less  than  the  whole 
political  constitution  of  Grreat  Britain,  a  spirit  no  less  than  the  re- 
fractory and  turbulent  zeal  of  this  fortunate  people^  to  secure  its  effects,''^ 
(Ferguson  on  Civil  Society,  p.  802.)  The  object  of  this  statute 
was  to  secure  the  benefit  of  the  writ — the  right  to  it — the  pri- 
vilege of  it — rather  than  extend  its  operation.  (North  Am.  Rev., 
Oct.,  1861,  p.  479.) 

5.  The  Bill  of  Rights 
Was  passed,  1689,  on  the  accession  of  William  III.  It  had  been 
preceded  by  a  Declaration  of  Rights,  February  18th  of  that  year, 
which  declared,  among  other  things: — that  the  power  of  suspend- 
ing laws  without  the  consent  of  Parliament,  is  illegal;  that  the 
pretended  power  of  dispensing  with  laws  by  Royal  authority,  as  it 
bath  been  assumed  and  exercised  of  late,  is  illegal ;  that  excessive 
bail  ought  not  to  be  required,  nor  excessive  fines  imposed,  nor  cruel 
and  unusual  punishments  inflicted;  that  the  raising  or  keeping  of 
a  standing  army  within  the  kingdom,  in  time  of  peace,  unless  it 
be  with  consent  of  Parliament,  is  illegal;  that  the  subjects  which 
are  Protestants  may  have  arms  for  their  defence,  suitable  to  their 
condition,  and  as  allowed  by  law ;  and  a  number  of  other  provi- 
sions, we  have  not  space  to  mention. 

*'The  Declaration  of  Right,^'  remarks  Macaulay,  (Hist,  of  Eng., 
vol.  2,  p.  518,)  "though  it  made  nothing  law  which  had  not  been 
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law  before,  contained  the  germ  of  the  law  which  gave  religious 
freedom  to  the  Dissenter,  of  the  law  which  secured  the  indepen- 
dence of  the  Judges,  of  the  law  which  limited  the  duration,  of  Par- 
liaments, of  the  law  which  placed  the  liberty  of  the  press  under 
the  protection  of  juries,  of  the  law  which  prohibited  the  slave  trade, 
of  the  law  which  abolished  the  sacramental  test,  of  the  law  which 
relieved  Roman  Catholics  from  civil  disabilities,  of  the  law  which 
reformed  the  representative  system,  of  every  good  law  which  had 
been  passed  during  one  hundred  and  sixty  years,  of  every  good 
law  which  hereafter,  in  the  course  of  ages,  may  be  found  necessary 
to  promote  the  public  weal,  and  to  satisfy  the  demands  of  public 
opinion." 

This  Declaration  was  confirmed  some  months  after  by  Parliament 
as  the  Bill  of  Rights:  the  latter  contained  one  clause,  however,  ex- 
tending beyond  it.  The  Lords  had  added  to  the  clause  relating  to 
the  dispensing  power,  the  words  "As  it  has  been  exercised  of  late/' 
In  the  bill  a  clause  was  inserted  "that  no  dispensation  by  non  ob- 
stante to  any  statute  should  be  allowed,  except  in  such  cases  as 
should  be  especially  provided  for  by  a  bill  to  be  passed  during 
the  present  session."  This  reservation  went  to  satisfy  the  scruples 
of  the  Lords.  (Hallam,  Gons.  Hist.,  vol.  3,  c.  15.)  This  bill  was 
never  passed.  (Ibid.) 

6.  Statute  56  Geo.  III.,  c.  100. 

"  la  the  year  1767  the  Act  of  Charles  II.  came  under  discussion 
in  both  Houses  of  Parliament,  upon  the  following  occasion: — A 
gentleman  having  been  impressed  before  the  Commissioners  under 
a  pressing-act  passed  in  the  preceding  session,  and  confined  in  the 
Savoy,  his  friends  made  application  for  a  Writ  of  Habeas  Corpus, 
which  produced  some  hesitation  and  difficulty;  for,  according  to 
the  above  statute,  the  privilege  relates  only  to  persons  committed 
for  criminal,  or  supposed  criminal  matters,  and  this  gentleman  did 
not  stand  in  that  predicament.  Before  the  question  could  be  deter- 
mined, he  was  discharged,  in  consequence  of  an  application  to  the 
Secretary  of  War;  but,  the  nature  of  the  case  seeming  to  point  out 
a  defect  in  the  Act,  a  bill  for  giving  a  more  speedy  remedy  to  the 
subject  upon  the  Writ  was  prepared  and  presented  to  the  Commons.'' 
(English  Ed.  note  to  Bac.  Abrg't.  Hab.  Corp.)  The  bill  was  passed 
by  the  Commons,  but  was  thrown  out  in  the  House  of  Lords  at  the 
second  reading.  The  debates  in  the  latter  are  remarkable  for  the 
ground  against  the  liberty  of  the  subject,  taken  by  Lord  Mansfield. 
(Campbell's  Lives  of  the  C.  Justices,  vol.  ii.,  p.  346,  A.  D.  1757, 
and  Debrett's  Deb.,  vol.  vii.,  App'x.) 

Mansfield,  whilst  in  the  Lords,  was  always  the  champion  of  the 
King's  prerogative,  and  upon  this  occasion  made  the  following  re- 
marks: "That  people  supported  it  (i.  e.,  the  Writ  of  Habeas  Cor- 
pus,) from  the  groundless  imagination  that  liberty  was  concerned 
in  it,  whereas  it  had  as  little  to  do  with  liberty  as  the  navigation 
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laws  or  the  act  for  the  encouragement  of  madder;  that  ignorance 
on  subjects  of  this  nature  was  extremely  pardonable,  since  the 
knowledge  of  laws  required  a  particular  study  of  them ;  that  the 
greatest  genius,  without  such  study,  could  no  more  become  master 
of  them  than  of  Japanese  literature,  without  understanding  the  lan- 
guage of  the  country;  and  that  sufficient  remedy  against  all  those 
abuses  this  bill  was  supposed  to  rectify." 

This  speech  convinced  many  persons.  *'Nor  did  I  know  how 
true  a  votary. I  was  to  liberty,"  writes  Horace  Walpole,  ''till  I 
found  I  was  not  one  of  the  number  staggered  by  that  speech." 
(Mem.  of  Geo.  II.,  vol.  ii.,  p.  30.) 

Mansfield  was  the  Judge  who  decided  the  case  of  the  slave  Sora- 
mersett,  (1  How.  St.  Tr.,  2,)  on  the  ground  that  slaves  could  not 
breathe  in  England,  {vide  Arg't  of  Mr.  Hargrave  in  that  case, 
and  2  Hagg.  Ad.  Rep.,  105.) 

The  Judges  were  ordered  to  prepare  a  bill  to  extend  the  power 
of  granting  the  Writ,  in  vacation,  in  cases  not  within  the  statute  of 
Charles.     The  matter  was,  however,  neglected. 

By  56  Geo.  III.,  c,  100,  (A.  D.  1816,)  it  is  enacted  that  if  any 
person  is  confined  or  restrained  of  his  liberty,  (except  for  crime  or 
debt,)  any  Judge  shall,  on  complaint  on  behalf  of  such  person,  if 
reasonable  cause  appear  to  him,  award,  in  vacation  time,  a  writ  of 
Habeas  Corpus  ad  subjiciendum,  returnable  immediately.  The  Judge 
may  then  examine  the  truth  of  the  fact  in  the  return,  and  do  therein 
as  to  justice  shall  appertain;  or,  if  he  has  any  doubt,  may  bail  the 
person  detained  to  appear  before  the  court.  The  party  refusing  to 
obey  the  Writ  is  declared  guilty  of  a  contempt  of  court,  and  may  be 
arrested  and  held  for  such  contempt.  The  provisions  of  the  Act 
are  also  extended  to  Writs  awarded  in  pursuance  of  former  existing 
Acts.  This  statute  was,  no  doubt,  the  result  of  the  attempt  made 
in  1757.     (See  further,  Hal.  Cons.  His.,  vol.  ii.,  p.  11.) 

7.  Suspension  in  England. 

It  is  sometimes  considered  necessary,  in  England,  to  suspend  the 
efi'ect  of  this  Writ  for  a  limited  time;  and  it  is  strange  what  a  con- 
fusion of  ideas  has  resulted  from  the  power.  The  Constitution  of 
Great  Britain  exists  in  the  breast  of  Parliament;  it  is  unwritten. 
It  is  therefore  considered  to  be  within  the  power  of  Parliament  to 
suspend  the  operation  of  the  Act  of  31  Charles  II.  Blackstone 
says:  "It  is  the  Parliament  only,  or  legislative  power,  can  author- 
ize the  crown,  by  suspending  the  Habeas  Corpus  Act  for  a  short 
and  limited  time,  to  imprison  suspected  persons  without  giving  any 
reason  for  so  doing."  (1  Blk.  Com.,  136.)  Others  say,  in  the 
Debates,  {vide  Cobbett's  and  Hansard's  Pari.  Deb.,)  suspend  the 
Writ;  suspend  the  privilege  of  the  Writ;  the  Habeas  Corpus, 
without  anything  added;  one,  the  peculiarity  of  the  Constitution 
of  this  country  is,  that  *Uhe  privilege  of  the  Writ  of  Habeas 
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Corpus*'  Is  to  be  suspended.  In  Great  Britain  the  Writ  is  really 
never  suspended.  The  words  of  the  statute  there  are,  that  the  per- 
sons imprisoned  *'  may  be  detained  in  safe  custody,  without  bail  or 
mainprize,  until,"  &c. ;  not  that  the  Writ  shall  not  issue.  Arrests 
are  perfectly  legal,  in  England,  if  made  by  the  warrant  of  the  Privy 
Council  or  Secretaries  of  State,  if  the  case  be  an  extraordinary  one. 
(4  Blk.  Com.,  290;  Tom.  L.  D.,  vol.  i.,  363,  364.)  The  effect  of 
the  Writ  does  not  appear  to  have  been  suspended  until  1689. 
(Macaulay's  Hist,  of  Eng.,  vol.  iii.,  pp.  38,  316.)  It  was  then  sus- 
pended by  statutes,  1  W.  &  M.,  sess.  1,  c.  2  and  c.  7.  (These  were 
bills  to  detain  only.  Stat,  at  Large,  vol.  iii.,  p.  417.)  By  c.  19;  (Ibid, 
427)  and  c.  21 ;  (Ibid,  603.)  The  Privy  Council  and  Ministers  having, 
on  various  occasions — there  being,  at  the  time,  no  suspension  of  the 
Writ-— arrested  suspected  persons,  (vide  Macaulay,  vol.  iii.,  p.  478, 
among  other  instances,)  the  Parliament,  in  1690,  passed  an  Act  2 
W.  &  M,,  c.  13;  (9  Stat,  at  Large,  212)  indemnifying  the  Ministers 
therefor.  (Burnett's  Hist,  of  his  own  Times,  pp.  562,  585.)  The 
Ministers  acted  subject  to  punishment  by  the  Parliament,  Parlia- 
ment afterwards  indemnified  them. 

"A  great  mistake  exists  as  to  the  extent  of  this  bill,"  said  Lord 
Thurlow,  in  debating  a  bill  suspending  the  effect  of  the  Writ,  *'  which, 
in  fact,  gives  no  power  to  the  executive  government,  as  to  confining 
and  detaining  suspected  persons,  which  they  had  not  before,  except 
this,  that  they  could  not  be  so  secured  and  detained  for  a  certain 
time  without  being  brought  to  trial.  Why  it  had  vulgarly  been 
called  a  suspension  of  the  Habeas  Corpus  Act  he  could  not  tell ; 
and  yet  it  had  been  so  called  almost  every  time  that  a  bill  of  this 
sort  had  been  brought  forward;  for,  if  this  bill  was  passed  to-mor- 
row, the  Habeas  Corpus  Act  still  would  remain  in  force;  and  ma- 
gistrates must  consider  that  to  be  the  case,"  and  act  at  their  peril. 
(Cobbett's  Deb.,  vol.  xxxi.,  p.  587.) 

"In  the  reign  of  Queen  Anne"  (the  effect)  "was  suspended 
twice;  and  during  the  reign  of  the  first  two  branches  of  the  House 
of  Brunswick  it  was  suspended  more  than  once.  I  find  that,  from 
the  Revolution  down  to  the  treaty  of  Aix-la-Chapelle,  this  import- 
ant privilege  was  not  withdrawn  from  the  British  people  so  often 
as  it  has  been  during  the  very  few  years  of  this  (Mr.  Pitt's)  admi- 
liistration."  (C.  J.  Fox,  Cob.  Deb.,  voL  iii.,  p.  327.) 

Another  member  of  the  House  remarked,  upon  another  occasion, 
that,  within  one  hundred  and  twenty-four  years,  the  Writ  had  been 
suspended  nine  or  twelve  times.  (Cob.  Deb.,  vol.  xxxvii.,  p.  462.) 

The  American  people  took  the  idea  of  suspending  this  valuable 
privilege,  doubtless,  from  these  Acts  and  the  Statute  17  Geo.  III., 
c.  9,  1777,  (Stat,  at  Large,  vol.  xiii.,  p.  18,)  which  applied  to  them 
especially.  By  it,  persons  who  had  been,  or  might  thereafter  be, 
arrested  in  America  for  high  treason,  or  on  the  high  seas  for  piracy, 
or  who  were  charged  with,  or  suspected  of,  the  crime  of  high  trea- 
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son,  or,  on  the  higli  seas,  of  piracy;  and  who  have  been  or  shall  be 
committed,  in  any  part  of  his  Majesty's  dominions,  for  such  crimes, 
or  for  suspicion,  by  any  magistrate  having  competent  authority,  to 
the  common  jail,  &c.,  '^  shall  and  may  be  thereupon  secured  and 
detained  in  safe  custody,  without  bail  or  mainprize,"  till  January 
1,  1778.  By  the  4th  section,  the  Act  was  not  to  apply  to  any  per- 
son committing  the  said  crimes  within  the  realm. 

The  usual  method  of  suspending  the  effect  of  the  Writ  in  England 
is  to  be  found  in  the  Statute  57  Geo.  III.,  ch.  3.  (St.  at  Large,  vol. 
25,  p.  2,)  March  4,  1817,  entituled,  '•^An  Act  to  empower  his  Ma- 
jesty to  secure  and  detain  such  persons  as  his  Majesty  shall  suspect 
of  conspiring  against  his  Person  and  Government."  It  recites  that 
"  a  traitorous  conspiracy  had  been  formed  for  the  purpose  of  over- 
throwing, by  means  of  a  general  insurrection,  the  established  Go- 
vernment, laws,  and  constitution  of  the  kingdom ;"  and  that  designs 
and  practices,  of  a  treasonable  and  highly  dangerous  nature,  were 
then  being  carried  on  in  London  and  other  parts  of  Great  Britain, 
for  the  better  preservation  of  his  Majesty's  person,  and  that  of  the 
Prince  Eegent,  and  for  securing  the  peace  and  laws  and  liberties 
of  the  kingdom,  it  was  enacted  by  the  King,  Lords  and  Commons. 
''That  all  or  any  person  or  persons  that  are  or  shall  be  in  prison  in 
Great  Britain,  at  or  upon  the  day  on  which  this  Act  receive  his 
Majesty's  Royal  assent,  or  after,  by  warrant  of  his  said  Majesty's 
most  honorable  Privy  Council,  signed  by  six  of  said  Privy  Council, 
for  high  treason,  suspicion  of  high  treason,  or  treasonable  practices, 
by  warrant  signed  by  his  Majesty's  Secretaries  of  State,  for  such 
causes  as  aforesaid,  may  be  detained  in  safe  custody,  without  bail 
or  mainprize,  until,  &c. ;  and  no  Judge  or  Justice  of  the  Peace  shall 
bail  or  try  any  such  person  or  persons  committed,  without  order 
from  said  Privy  Council,  until,  &c.,  any  law  or  statute  to  the  con- 
trary notwithstanding." 

By  Sec.  III.  That  from  and  after  .  .  .  the  said  persons  so 
committed  shall  have  the  benefit  and  advantage  of  all  laws,  &c.,  re- 
lating to  or  providing  for  the  liberty  of  the  subjects  of  the  realm. 

By  Sec.  IV.  That  nothing  therein  was  to  **be  construed  to  extend 
to  or  invalidate  the  ancient  rights  and  privileges  of  Parliament,  or  to 
the  im^prisonment  or  detaining  of  any  member  of  either  House  during 
the  sitting  of  Parliament,  '*  until  the  charge  be  communicated  to 
the  House,  and  their  consent  to  such  detaining  be  obtained."  This 
Act  was  repealed  before  its  limitation  expired. 

A  statute  was  also  passed,  in  a  different  form,  in  Ireland,  (1798,) 
in  which  the  privilege  of  the  Writ  is  granted.  (Sim.  on  Courts 
Martial,  631,  q.  v.) 

The  situation  of  the  people  of  England,  under  this  statute,  *'  was, 
that  any  person  committed  by  a  warrant,  signed  by  any  of  his  Ma- 
jesty's Secretaries  of  State,  or  by  six  Privy  Counsellors,  for  high 
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treason,  or  treasonable  practices,  could  not  be  bailed  or  brought  to 
trial  without  the  consent  of  six  Privy  Counsellors."  (Sir  Samuel 
Romilly,  Cob.  Deb.,  vol.  35,  p.  785.) 

The  abuses  under  these  suspensions  were  very  great;  for  instance, 
in  1818,  the  petitions  of  some  twenty-one  persons,  illegally  impri- 
soned, claiming  that  their  cases  might  be  heard,  and  that  they  were 
innocent,  were  presented  to  Parliament.  (Cob.  Deb.,  vol.  37.)  And 
in  1817,  Sir  Francis  Burdett  said,  "He  well  recollected  what  had 
been  done  by  former  ministers  who  had  been  invested  with  the  un- 
due power,  proposed  to  be  bestowed  on  the  noble  lord  and  his  col- 
leagues. Under  their  authority,  innocent  men  had  been  confined 
for  years  in  dismal  and  unhealthy  dungeons.  A  young  man,''  said 
he,  "had  been  detained  seven  years;  and  the  noble  Viscount  Sid- 
mouth,  who  would  have  an  inforcement  of  this  bill,  procured  a  law 
to  be  passed  to  prevent  all  persons  from  suing  for  indemnification.'' 
(Cob.  Deb.  35,  p.  750.)  And  a  member  mentioned,  on  another 
occasion,  a  case  in  which  a  man  had  been  detained,  upon  a  warrant 
from  the  King,  for  over  forty  years. 


HISTORY  OF  THE  WRIT  IN  AMERICA. 

Having  thus  considered  the  origin  and  history  of  the  Writ  in 
England,  whence  we  derive  it,  we  now  come  to  the  second  branch 
of  the  subject,  the  Habeas  Corpus  in  America,  and  herein-— 

1st.  Magna  Charta  in  America. 

The  Governments  of  the  American  colonies  were  Charter,  Royal 
or  Provincial,  and  Proprietary.  The  charter  Governments  existed 
only  in  New  England ;  they  conferred  the  right  of  the  soil,  and  the 
privileges  of  natural  born  subjects — the  laws  were  not  to  be  con- 
trary to  those  of  England.  The  Royal  or  Provincial  Governments 
were  those  of  Virginia,  New  York,  New  Hampshire,  New  Jersey, 
the  Carolinas,  (then  one  province)  and  Georgia;  these  Governments 
were  called  Royal,  because  they  derived  their  powers  directly  from 
the  Crown,  the  Governors  held  their  offices  at  its  pleasure,  and  acted 
under  its  instructions — and  all  laws  were  subject  to  the  negative 
of  the  Governor,  and  all  acts,  though  approved  by  him  before  they 
could  become  laws,  must  have  been  first  approved  of  by  the  King, 
The  Proprietary  Governments  were  those  of  Maryland,  Pennsyl- 
vania, Delaware,  and  at  first  the  Carolinas  and  Jerseys — the  au- 
thority of  the  proprietors  within  their  own  Governments  was  near- 
ly equal  to  that  of  the  Crown  in  the  Royal  Governments — they  ap- 
pointed the  Governors,  and  had  the  right  to  repeal  all  laws  made 
by  the  Assemblies;  the  proprietors  were,  however,  subject  to  the 
control  of  the  Crown,  from  whom  their  powers  were  derived. 
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"In  their  most  solemn  declaration  of  rights,"  says  Justice  Story, 
"they  admitted  themselves  bound,  as  British  subjects,  to  allegiance 
to  the  British  Crown;  and  as  such,  they  claimed  to  be  entitled  to 
all  the  rights,  liberties  and  immunities  of  free-born  British  sub- 
jects." 

In  the  grants  from  the  Crown,  it  was  expressly  mentioned,  with 
the  exception  of  Pennsylvania,  in  which  grant  equivalent  words  are 
used,  that  all  subjects  and  their  children,  inhabiting  the  colonies, 
were  to  be  deemed  natural  born  subjects,  and  as  such,  entitled  to 
the  rights  and  liberties  thereof.  In  the  Congress  held  1765,  in 
New  York,  it  was  asserted  that  the  colonists  were  "entitled  to  all 
the  inherent  rights  and  liberties  of  his  (the  King's)  natural  born 
subjects,  within  the  kingdom  of  Great  Britain."  In  the  Continen- 
tal Congress,  1774,  it  is  declared,  "That  the  inhabitants  of  the 
English  colonies  of  North  America,  by  the  immutable  laws  of  na- 
ture, the  principles  of  the  English  Constitution,  and  the  several 
charters  and  compacts,  have  the  following  rights: — 

That  our  ancestors,  who  first  settled  these  colonies,  were,  at  the 
time  of  their  emigration  from  the  mother  country,  entitled  to  all 
the  rights,  liberties  and  immunities  of  free  and  natural  born  sub- 
jects within  the  realm  of  England."  (Amer.  Arch.,  911.) 

The  colonies  "are  equally  entitled  with  yourselves,"  said  Chat- 
ham, (Speech  on  Taxing  America,)  "to  all  the  natural  rights  of 
mankind,  and  the  peculiar  privileges  of  JEnglishmen ;  equally  bound 
by  the  laws,  and  equally  participating  in  the  constitution  of  this 
free  country.  The  Americans  are  the  sons,  not  the  bastards,  of 
England."  There  can  be  no  doubt  in  the  mind  of  the  reader  of 
colonial  history,  that  Magna  Charta,  especially  Chapter  39th,  was 
in  force. 
2d.  The  Writ  of  Habeas  Corpus  in  America. 
The  first  account  we  have  found  of  an  attempt  to  use  the  Writ  in 
America,  was  in  a  case  which  occurred  in  Massachusetts,  1689,  in 
which  the  application  was  refused.  (Washburn's  Judicial  Hist,  of 
Mass.,  196.) 

By  Act  of  1692,  under  the  Province  Charter,  the  Judges  of  the 
Supreme  Court  had  power  given  them  to  grant  Writs  of  Habeas 
Corpus.  (Ibid.  152.)  This  appears  to  have  been  disallowed  in 
1695.  The  first  instance  of  an  application  for  the  Writ,  after  this, 
was  in  1706.  (Ibid.  196.) 

It  appears,  by  the  same  book,  that  the  Judge  was  sued  for  re- 
fusing it,  "  which  shows  that  the  right  to  this  Writ  was  regarded  as 
one  of  the  existing  privileges  of  the  colonies." 

The  Rev.  John  Wise,  who  had  applied,  was  arrested  with  others 
for  refusing  to  grant  money,  which  they  deemed  the  Governor 
and  the  Council  to  have  assessed  illegally.  "Being  denied  the 
Writ,  the  mittimus  only  showing  that  they  were  committed  for  con- 
tempts and  high  misdemeanors,  they  were,  after  a  tedious  delay. 
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put  upon  trial.  They  claimed  tlie  privileges  secured  to  tliem  as 
Englishmen  by  the  Magna  Charta  and  the  laws  of  England.  The 
Chief  Justice,  however,  informed  them  that  they  must  not  expect 
that  the  laws  of  England  would  follow  them  to  the  ends  of  the 
earth,  and  concluded  by  telling  them  they  had  no  more  privileges 
left  than  to  be  sold  as  slaves.  He  charged  the  jury,  and  stated 
that  the  court  expected  a  good  verdict,  seeing  the  matter  had  been 
sufficiently  proven  against  criminals.  A  verdict  was  accordingly 
rendered  against  them,  and  a  severe  punishment  inflicted,  because 
the  town  in  which  they  resided  declined  yielding  to  an  arbitrary 
and  illegal  act."  (Ibid.,  116-— see,  also,  4  Force's  Hist.  Tract.  Acct. 
of  Rev.  in  N.  Eng.,  1689.)  In  South  Carolina  the  Act  of  Charles 
II.  appears  to  have  been  adopted,  1692.  (Hewitt's  Hist,  of  South 
Car.,  116.)  As  to  Virginia  (see  Chalmers'  An.,  vol.  1.)  In  Mary- 
land there  was  no  Act ;  but  the  Statute  of  Charles  appears  to  have 
been  adopted,  in  conformity  to  the  practice  of  adopting  statutes 
applicable  to  the  state  of  the  colonies.  ( Vide  Report  to  Legislature, 
1810,  and  1  Kent  Com.  473.)  In  New  Jersey,  1710,  the  Assem- 
bly animadverted  severely  on  the  course  of  one  of  the  Judges  for 
having  refused  the  Writ  to  one  Thomas  Gordon,  saying  it  was  the 
'^undoubted  right  and  great  privilege  of  the  subject."  (Colonial 
Courts  of  New  Jersey,  76.)  In  New  York  the  first  Writ  appears 
to  have  been  issued,  March,  1707;  and  under  it  prisoners  were 
bailed.  (Yide  Pamphlet  in  4  Force's  Hist.  Tracts— Trial  of  Ma- 
kemie.) 

The  Statute  of  Charles  does  not  appear  to  be  in  force  in  the  State 
of  Pennsylvania.  (Rob.  Dig.,  p.  75,  note.)  That  State  was  not 
settled,  however,  till  1682.  The  Statute  of  Charles  was  passed  in 
1679.  (See,  however,  Galloway's  Laws,  1;  Col.  Rec,  374;  1 
Smith's  Laws,  56;  2  Ibid.,  275;  and  Statutes  as  to  Bailing,  Rob. 
Dig.)  An  early  case,  likely  on  the  subject,  is  to  be  found  1  Col. 
Rec,  24.  It  may  therefore  be  advanced  as  undoubted,  that  at  the 
time  the  Constitution  of  1787  went  into  effect,  the  right  or  privilege 
of  the  Writ  was  a  privilege  attached  to  an  existing  legal  Writ  in 
all  the  States. 

The  Writ  issues  out  of  the  United  States  courts,  by  virtue  of  the 
Acts  of  Congress,  September  24th,  1789,  Sec.  14;  (2  Story's  L. 
of  U.  S.,  62.)  March  2,  1833,  Sec.  7;  (4  Stat,  at  Large,  634,)  Au- 
gust 29,  1842.  (5  Ibid,,  539.) 

Suspension  oe  the  Privilege  of  the  Writ  in  America. 

It  does  not  appear,  by  the  Declaration  of  our  Independence,  that 
the  suspension  of  the  privilege  of  the  Writ  was  any  cause  for  its 
adoption;  indeed,  the  suspension,  as  to  America,  did  not  take  place 
till  1777;  but  there  are  causes  assigned  in  that  instrument  which 
were  equivalent  to  its  suspension.  ^'  He,"  (the  King,)  are  its  words, 
''has  kept  among  us,  in  times  of  peace,  standing  armies,  without 
the  consent  of  our  Legislatures.    He  has  affected  to  render  the  mi- 
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litary  independent  of,  and  superior  to,  the  civil  power.  He  has 
combined  with  others  to  subject  us  to  a  jurisdiction  foreign  to  our 
Constitutions  and  unacknowledged  by  our  laws,  giving  his  assent 
to  their  acts  of  pretended  legislation,  for  quartering  large  bodies  of 
armed  troops  among  us;  for  depriving  us,  in  many  cases,  of  the 
benefits  of  trial  by  jury;  for  transporting  us  beyond  seas,  to  be 
tried  for  pretended  offences,  and  abolishing  our  most  valuable  laws." 

A  reference  is,  however,  made  to  the  case  of  Canada.  ^'  For 
abolishing,"  it  says,  ^'the  free  system  of  English  laws  in  a  neigh- 
boring province,  establishing  therein  an  arbitrary  government." 
This  was  the  effect  of  what  was  called  the  ''Quebec  Bill,"  which 
did  away  with  the  right  to  the  Writ  of  Habeas  Corpus.  (6  Ban- 
croft, p.  527;  1  Am.  Arch.,  4th  series,  p.  170.)  This  bill  was  made 
ground  of  complaint  by  the  Congress  of  1774.  (Ibid.,  pp.  920,  931.) 

The  first  time  the  effect  of  the  Writ  was  suspended  in  this  coun- 
try, after  the  acknowledgment  of  Independence,  was  in  Massa- 
chusetts, November,  1786,  in  the  rebellion  in  that  State  known,  as 
Shay's.  It  was  then  suspended  for  eight  months.  (Barry's  Hist. 
of  Mass.,  vol.  iii.,  p.  235;  Brad.  Hist,  of  Mass.,  p.  316;  Holl. 
Hist,  of  Mass.,  pp.  249-50.)  The  suspension  was  by  the  Legisla- 
ture, not  by  the  Governor,  acting  on  his  own  authority.  The  fol- 
lowing account  is  given  by  Minot,  in  his  History  of  the  Insur- 
rection: 

A  meeting  of  the  Legislature  was  called  by  the  Governor.  The 
first  measure  adopted  by  the  Senate  was  to  agree  upon  a  report  of 
a  joint  committee  on  the  Governor's  speech.  This  report  provided 
that  the  privilege  of  the  Writ  of  Habeas  Corpus  should  be  sus- 
pended for  a  limited  time.  (Minot,  p.  51.)  This  clause  was  not 
agreed  to  by  the  House.  The  people  who  were  opposed  to  the  in- 
surrection were  alarmed  at  this,  and  the  non-adoption  of  coercive 
measures.  About  the  7th  of  November  a  law  was  passed  w^hich 
empowered  the  Governor  and  Council  to  imprison,  without  bail  or 
mainprize,  any  persons  they  should  deem  the  safety  of  the  Com- 
monwealth required  to  be  restrained  of  their  liberty,  or  whose  en- 
largement was  dangerous  thereto,  the  duration  of  which  was  limited 
to  the  1st  of  July,  1787.  This  was  following  the  British  practice, 
suspending  the  effect  of  the  Writ,  not  the  privilege.  The  Consti- 
tution of  the  State  (1780)  has  the  words,  suspension  ''  of  the  pri- 
vilege of  the  Writ." 

Nothing  was  said  on  the  subject  in  any  of  the  Articles  of  Confe- 
deration ;  each  State  was  left  to  manage  its  power  over  the  "Writ 
as  it  listed;  but  when  those  Articles  were  up  for  revision,  in  1787, 
the  attempt  was  first  made  to  introduce  such  clause  among  the 
powers  of  the  General  Government. 

By  the  third  section  of  the  '^  Act  for  the  government  and  regu- 
lation of  seamen  in  the  merchant  service,"  July  20,  1790,  (2  Sto- 
ry's L,  of  U.  S.;,  p.  116,)  if  a  vessel  is  returned  to  port  on  account 
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of  leakiness  and  refusal  of  the  crew  to  proceed  to  sea  in  her,  and 
it  is  ascertained  that  the  complaint  has  no  foundation— or  the  ship 
is  prepared  to  go  to  sea,  and  the  seamen  refuse  to  go  in  her — "  it 
shall  and  may  be  lawful  for  any  justice  of  the  peace  to  commit  the 
seamen  by  warrant  to  the  common  gaol,  to  remain,  without  bail 
and  mainprize,  until,"  &c.  "Nor  shall  any  such  seaman  be  dis- 
charged upon  any  Writ  of  habeas  corpus,  or  otherwise,  until,  &c., 
for  want  of  any  form  of  commitment,  or  other  previous  proceed- 
ings. Provided,  that  sufficient  matter  shall  be  made  to  appear, 
upon  the  return  of  such  habeas  corpus  and  an  examination  then  to 
be  had,  to  detain  him  for  the  causes  hereinbefore  assigned."  This 
shows  that  Congress  has  exercised  the  power  of  suspending  the 
effect  of  the  Writ. 

An  attempt  was  made  to  suspend  the  privilege  during  the  time 
of  the  supposed  treason  of  Aaron  Burr.  (1  Burr's  Trial,  p.  78.)  The 
bill  passed  the  Senate,  January  23,  1807,  but  was  rejected  by  the 
House.  There  is  not  any  case,  either  in  this  country,  or  in  Eng- 
land, in  which  it  has  been  pretended,  since  1689,  except  within 
the  last  few  months,  that  any  one  had  the  right,  but  the  Legis- 
lative power,  to  suspend  the  Writ,  the  effect  of  the  Writ,  or  the 
privilege  of  the  Writ.  Not  a  word  is  said  which  implies  that  the 
President  had  any  such  power,  in  the  debates  of  the  ninth  Con- 
gress, second  session,  though  fifty-eight  pages  are  devoted  to  the 
subject.  Every  writer  is  opposed  to  it;  every  feeling  of  the  soul 
shrinks,  and  Liberty  seems  paralyzed,  and  stands  aghast  at  the 
assertion. 


THE  PRIYILEGE  OF  THE  WRIT  UNDER  THE  CONSTITUTION. 

A  Constitution  of  Government,  is  a  fundamental  regulation  or 
law,  that  determines  the  manner  in  which  the  public  authority  is  to 
be  executed.  (Vattel,  Bk.  1,  ch.  3,  s.  27;  4  Cranch.  93.)  It  may 
be  written  or  unwritten.  That  of  England  is  unwritten.  The  Con- 
stitution of  the  United  States  declares  that  it,  and  the  laws  made 
pursuant  to  it,  are  to  "be  the  Supreme  Law  of  the  land."  (Sec.  2, 
Art.  VL) 

The  Constitution  of  the  United  States,  and  those  of  the  various 
States  composing  it,  are  written,  but  are  different  in  effect  and  the 
powers  under  them.  In  construing  the  Constitution  of  the  United 
States,  to  ascertain  what  powers  are  given,  we  e:?^amine  to  see  what 
powers  are  expressly  granted,  or  are  necessarily  implied  for  their 
exercise.  In  the  State  Constitutions,  we  only  examine  to  see  what 
are  denied  by  the  Federal  and  State  Constitutions;  the  law-making 
power,  without  and  beyond  these,  is  as  absolute,  omnipotent,  and 
uncontrollable  as  Parliament  itself.  (Mason  vs.  Waite,  4  Scammon, 
111.  Rep.  134-~see  11  Peters,  257;  Sedg,  on  Const,  and  St.  Law, 
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587.)  "The  Federal  Constitution  intends,  however,  to  preserve 
the  same  lines  of  demarkation  between  the  Executive,  Legislative 
and  Judicial  powers,  as  those  which  the  States  have  described/' 
(Ibid.,  590.) 

Clause  2d,  Section  9th,  Article  I.  of  the  Constitution  of  the 
United  States  is  in  these  words — viz. :  ''  The  privilege  of  the  Writ 
of  Habeas  Corpus  shall  not  be  suspended,  unless,  when  in  cases  of 
rebellion  or  invasion,  the  public  safety  may  require  it." 

This  clause  is  elliptical,  and  when  the  proper  words  are  supplied, 
will  read:  ''The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not 
be"  at  any  time  "suspended,"  by  the  power  having  the  right  to 
suspend  it^  "unless,  when  in  cases  of  rebellion  or  invasion,"  that 
power  having  then  the  right  to  suspend^  shall  deem  "  the  public 
safety  may  require  it"  to  he  suspended^  and  then  it  may  he  sus- 
pended. 

The  clause  implies,  1st,  That  power  is  to  exist  to  suspend  the 
privilege  of  the  Writ.  2d.  That  that  power  is  to  be  curtailed,  so 
that  it  shall  not  suspend  the  privilege,  except  the  public  safety  re- 
quires it,  in  cases  of  rebellion  and  invasion;  and  that  there  existed, 
if  nothing  had  been  said  in  the  Constitution  about  it — 

1.  A  power  existing  which  might  suspend  previous  to  the  intro- 
duction of  the  clause. 

2.  A  power  to  suspend  subsequent  to  the  introduction  of  the 
clause. 

3.  The  fact  that  a  suspension  could  take  place,  if  no  clause  had 
been  inserted. 

4.  The  fact  that  a  suspension  could  take  place  subsequent  to  the 
introduction  of  the  clause,  subject  in  second  and  fourth  propositions, 
to  the  following  contingencies: — 

1.  A  rebellion,  or 

2.  An  invasion,  and  in  both  cases, 
8.  The  public  safety  requiring  it. 

It  also  assumed  the  existence  of  the  legal  privilege  of  the  Yf rit 
in  the  United  States,  and  acted — 

1.  As  a  prohibition,  on  the  suspension  by  the  States  of  that  le- 
gal privilege,  the  States,  before  it  was  passed,  being  only  bound  as 
to  suspensions  by  their  Constitutions,  in  some  of  which  there  was 
no  provision  for  suspension  and  no  guaranty  of  its  inviolability. 

2.  As  a  prohibition  on  the  Government  of  the  United  States, 
acting  immediately  when  the  clause  went  into  effect,  over  the  pow- 
ers of  the  Government,  relating  to  the  privilege  in  the  States,  so 
that  Congress  could  not  suspend  it  until  the  happening  of  the  re- 
quired conditions,  and  in  the  future  as  to  the  privilege  which  wms 
to  be  provided  for  by  Congress.  It  also  guarantied  the  privilege 
of  the  Writ,  1st,  To  citizens,  so  that  under  the  United  States  and 
State  Constitutions  no  suspension  should  take  place  except  the  con- 
dition should  first  happen  upon  which  suspension  could  take  place; 
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suspension  then  occurring,  it  abrogated  the  State  Constitutions  and 
lavfs,  and  the  Constitution  and  laws  of  the  United  States,  wherever 
they  conflict  with  such  suspension.  It  is  also  a  question  whether 
the  clause  did  not  give,  to  some  extent,  as  well  as  guaranty,  the 
Writ  to  the  citizen ;  for  if  it  did  not,  what  would  be  his  position  if 
Congress  had  never  given  the  power  to  the  courts  of  the  United 
States  to  issue  such  Writs?  Could  not  arrests  have  been  made  by 
process  of  these  courts,  without  the  right  of  the  prisoner  to  the  pri- 
vilege of  the  Writ,  there  being  no  existing  Writ  in  such  courts,— 
therefore  a  virtual  suspension  of  it,  in  all  cases  of  arrest  under  such 
process,  contrary  to  the  clause  cited. 

From  the  clause  may  also  be  deduced  the  following  propositions: 

1.  The  expression  means  the  Privilege  of  Bail,  Trial  or  Dis- 
charge, as  though  it  had  used  those  words. 

2.  That  it  is  a  personal  privilege,  applying  to  each  person  arrest- 
ed, and  not  the  community. 

3.  That  it  means  Privilege  generally  of  the  Vfrit  of  Habeas  Cor- 
pus, as  a  Writ  known  to  the  officers  of  the  law,  and  applying  to 
the  community. 

4.  That  it  means  a  privilege  of  citizens  of  this  country,  as  dis- 
tinct from  the  rights  of  subjects  of  a  foreign  nation,  under  their 
own  Governments,  or  as  aliens  under  ours. 

Mr.  Binney  uses  the  former  two ;  attention  will  be  therefore  con- 
lined  to  the  fact  of  the  intent  to  use  them,  or  the  latter.  It  may 
be  useful  to  a  clear  understanding  of  the  subject,  before  proceeding 
farther,  to  give  some  rules  as  to  the  interpretation  of  Statutes.  The 
Eules  of  the  Barons  of  the  Exchequer  (Haydon's  case,  8  Rep.  7) 
were  to  look  at  and  consider — 

1.  Vfhat  was  the  Common  Law  before  the  making  of  the  Act? 

2.  What  was  the  mischief  and  defect  against  which  the  Common 
Law  did  not  provide? 

3.  What  remedy  the  Parliament  hath  resolved  and  appointed  to 
cure  the  disease  of  the  Commonwealth? 

4.  The  true  reason  of  the  remedy. 

And  of  the  1st.  It  '^is  the  very  lock  and  key  to  set  open  the 
windows  of  the  Statute."  By  the  Common  Law,  the  Writ  existed, 
and  by  it  or  statute  was  a  legal  writ  in  the  States.  Congress  had 
the  right  under  the  power  to  establish  courts,  (Art.  III.,)  to  give 
power  to  the  Federal  courts  to  issue  Writs  of  Habeas  Corpus,  and 
would  certainly  have  a  right  to  suspend  that  power  whenever  they 
deemed  it  necessary. 

2.  The  mischief  against  which  there  was  no  provision,  was  the 
right  to  suspend  the  Writ,  ad  libitum,  by  the  State  GovernmentSj 
and  by  Congress,  of  the  power  to  issue  by  the  Federal  courts. 

3.  The  remedy  is,  that  the  privilege  of  the  Writ  is  not  to  be 
suspended  by  any  power  anywhere,  except  in  specified  cases. 

4.  The  reason  of  the  remedy  was  that  the  Constitution,  and  the 
laws  made  in  pursuance  of  it,  were  to  be  the  Supreme  Law  of  the 
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land,  and  tbey  governed  both  the  people,  the  State  Governments, 
and  that  of  the  United  States.  Suspension  might  be  necessary, 
owing  to  rebellion  or  an  invasion.  This  power,  vested  in  the 
United  States,  would  make  it  cover  the  diiFerent  States,  if  Congress 
deemed  it  essential,  and  would  prevent  the  clashing  of  State  inte- 
rests and  laws. 

The  argument  of  Mr.  Binney  is  founded  principally  on  the  follow- 
ing  propositions: 

1.  That  the  English  Constitution,  being  unwritten,  and  the  power 
of  the  King  greater  than  that  of  our  Executive,  the  power  of  Parlia- 
ment supreme,  and  the  word  privilege  used  in  our  Constitution,  Eng- 
lish analogy  as  to  the  suspension  is  to  be  excluded  from  the  argu- 
ment, and  such  was  the  intent  of  the  framers  of  the  Constitution. 

2.  That  the  word  ''privilege,"  in  the  Constitution,  is  a  term  of 
description,  meaning  only  a  personal  privilege  attached  to  each 
person  of  bail,  trial  or  discharge ;  therefore  the  Executive  suspends 
as  to  each  person  individually. 

3.  That  the  acts  of  the  Convention  which  framed  the  Constitu- 
tion, of  those  which  ratified  it,  and  cotemporary  exposition  show 
that  the  intent  was  to  discard  the  customary  language  of  the  day 
in  this  clause,  and  give  the  power  to  suspend  to  the  Executive,  not 
the  Legislative  branch  of  the  Government;  and  that  the  argument 
from  position  is  false. 

4.  That  the  Constitution  authorizes  suspension,  and  does  not  re- 
quire a  law  to  define  or  give  it  vitality. 

5.  That  the  power  to  suspend  should  be  the  one  charged  with 
the  care  of  the  public  safety. 

6.  That  impeachment  is  a  sufficient  check  to  prevent  abuse  of 
the  power,  if  it  be  in  the  Executive,  he  having  but  few  powers, 
and  being  the  most  amenable  to  punishment  for  abuse. 

7.  The  right  to  arrest  is  also  deduced  from  the  right  to  suspend. 
By  the  Constitution  of  Great  Britain,  Parliament  is  supreme;  it 

can  abrogate  laws,  and  do  away  with  liberties.  A  statute  is  there 
the  highest  authority.  "It  can  do  no  wrong,"  says  Lord  Holt; 
''it  may  do  several  things  that  look  pretty  odd;"  and  says  Vaughan, 
C.  J,,  ''it  can  make  Malta  in  Europe,  and  can  make  a  woman  a 
Mayor  or  a  Justice  of  the  Peace."  (2  Jones,  Rep,  12.)  The 
power  of  English  Parliament  is,  therefore,  different  from  that  of 
Congress;  but  this  is  no  proof  that  the  people  of  this  country  meant 
to  exclude  Parliamentary  analogy,  in  that  part  of  their  Constitu- 
tion in  which  nothing  is  said.  They  have  said  the  privilege  shall 
not  be  suspended,  except  on  certain  conditions,  and  by  this  have 
restricted  the  power  of  that  body  which  is  founded  on  English  ana- 
logy; that  it  was  meant  by  this  to  exclude  English  precedents, 
when  the  case  arises  upon  which  no  restrictions  are  placed,  the  whole 
spirit  of  our  institutions  shows  it  to  be  incorrect.  It  was  intended  to 
qualify  those  principles  so  that  they  should  not  apply  as  precedents 
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in" those  qualified  cases.  In  this  clause  the  privilege  of  the  Writ  is 
not  to  be  suspended,  unless  the  fact  of  rebellion  or  invasion  and 
the  public  safety  should  require  it ;  this  does  not  exclude,  when  those 
facts  arise,  the  customs  and  law  of  England.  The  clause  does  not 
say,  that  no  suspension  shall  take  place,  but  that  it  may  take  place. 

The  diiference  between  the  English  and  our  Constitution — that 
one  is  written,  the  other  not — we  shall  not  discuss  very  fully.  The 
fact  that  one  is  written,  the  other  unwritten,  is  of  no  importance, 
provided  the  effect  be  similar;  and  we  can  prove  from  our  Consti- 
tution the  intent  to  put  the  power  of  suspension  in  Legislative  hands, 
English  analogy  is,  however,  cited  by  Mr.  Binney  to  support  his 
side  of  the  question. 

The  proposition  to  which  the  attention  of  the  reader  will  be  con- 
fined, is  the  third  given  by  Mr.  Binney,  in  his  introduction, — whe- 
ther or  not  the  power  to  suspend  the  Writ  be  '*a  civil  power, 
springing  from  the  Habeas  Corpus  clause  of  the  Constitution,  and 
to  be  authorized  by  Congress,  in  like  manner  as  by  the  Parliament 
of  England,  by  delegating  to  the  President  the  power  to  arrest  and 
detain  persons,  within  the  limitations  prescribed  by  the  Constitu- 
tion." It  is  to  this  he  principally  directs  his  attention,  and  it  will 
therefore  be  unnecessary  to  take  any  other  text.  He  informs  us 
that  it  is  his  intention  ''to  consider  the  right  of  the  President  to 
arrest  and  detain,  of  his  own  motion,  in  the  required  conditions,  as 
derived  from  the  language  of  the  Constitution,  and  from  the  nature 
of  the  Executive  office."  The  sentence  contains  an  ellipsis  which, 
when  supplied,  makes  the  last  sentence  read — "from  the  nature  of 
the  Executive  office,"  derived  from  the  language  of  the  Oonstitution, 
The  Constitution  is  the  governing  power  in  both  propositions;  for 
all  power  is  derived  from  it.  This  does  not  mean,  however,  that 
we  are  to  look  nowhere  else  for  analogies,  or  that  the  strict  letter 
is  to  be  the  governing  principle.  "He  who  sticks  to  the  letter, 
sticks  in  the  bark." 

It  will  be,  therefore,  necessary  to  consider,  1st,  The  right  of  the 
President  to  arrest  and  detain,  of  his  own  motion,  in  the  required 
conditions,  as  derived  from  the  language  of  the  Constitution.  2d. 
Under  the  same  circumstances,  but  as  derived  from  the  nature  of  the 
Executive  office.     Under  both  of  these  propositions  to  consider, 

1.  The  right  of  the  President  to  arrest. 

2.  The  right  of  the  President  to  detain,  and  in  both  of  these 
cases. 

3.  The  right  to  arrest  and  detain  of  his  own  motion. 

And  1st.  The  right  of  the  President  to  arrest,  as  derived 
from  the  Qonstitution,  subject  to  the  conditions  therein  specified.  It 
is  provided,  in  the  amendments  to  the  Constitution,  that  "No  war- 
rant shall  issue,  but  upon  probable  cause,  supported  by  oath  or  af- 
firmation, and  particularly  describing  the  place  to  be  searched,  and 
the  person  or  things  to  be  seized."  (Art.  IV.)     Under  this  clause, 
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in  Burford's  case,  (3  Cranch.  Eep.  448,)  the  Supreme  Court,  U.  S., 
held  that  a  warrant  of  commitment  was  illegal,  for  not  "stating 
some  good  cause  certain  supported  by  oath."  This  section  was  in- 
tended to  guard  against  what  are  known  in  England  as  general 
warrants,  of  which  there  seem  to  be  two  kinds — one  without  the 
name  of  the  party,  and  one  without  the  charge  specified.  The 
right  to  the  latter  seems  to  be  exploded;  (Leache's  Hawkins,  P.O., 
2,  c.  13,  §  10,  and  note;)  and  Blackstone  holds  to  the  opinion  that 
the  right  to  the  former  is  also.  But,  notwithstanding  the  Consti- 
tution, an  arrest  may  be  made  for  felony  without  warrant,  but  it  is 
at  the  risk  of  the  person  making  it.  (6  Binney,  316.)  There  is 
also  another  amendment  (Art.  V.)  which  enacts  that  "No  person 
shall  be  deprived  of  life,  liberty,  or  property,  without  due  process 
of  law.''  Thia  has  been  decided  to  mean  judicial  process.  (3  Story 
on  Cons.,  661,  vide  Sharswood's  Black.  Com.,  vol.  1,  p.  135,  note.) 

By  the  law  of  England,  the  King  cannot  command  any  one,  by 
word  of  mouth,  to  be  arrested;  for  he  must  do  it  by  Writ,  or  order 
of  the  courts,  according  to  law ;  nor  may  the  King  arrest  any  man 
for  suspicion  of  treason  or  felony,  as  his  subjects  may.  (2  Inst.  186.) 
"If  the  King  command  me,"  said  one  of  the  Judges  to  Henry  VI., 
"to  arrest  a  man,  and  I  arrest  him,  he  shall  have  an  action  of  false 
imprisonment  against  me,  though  it  were  done  in  the  King's  pre- 
sence." 

It  must  be  done  by  some  order,  writ,  precept,  or  process  of  some 
of  his  courts.  (Hale,  P.  C.  2,  131.)  Even  a  mandate,  under  the 
Great  Seal,  is  void.  The  Secretary  of  State  may,  however,  issue 
a  warrant  in  England,  but  he  cannot  seize  papers.  (Tom.,  L.  D.  1, 
361.)  So,  also,  can  the  Privy  Council,  or  one  of  them,  for  treason 
or  other  offences  against  the  State ;  but  this  is  by  the  Common  Law, 
(Ibid.)  and  would  not  apply  to  the  President  or  officers  of  our  ca- 
binet. The  commitment  should  set  forth  the  crime,  with  convenient 
certainty,  even  in  these  cases ;  or  the  court  ought  to  bail  or  dis- 
charge on  Habeas  Corpus;  and  this  holds  good  not  only  when  no 
offence  is  specified  in  the  warrant,  but  also  where  it  is  loosely  set 
forth.  (Ibid.) 

The  principle  (B.  p.  13)  of  exemption  from  discretionary  imprison- 
ment, without  being  allowed  bail  or  trial,  "is  too  perfect  for  hu- 
man society,"  it  is  the  opinion  of  Mr.  Binney ;  "at  least  the  con- 
dition human  society  has  assumed  for  several  centuries."  He 
grants  (p.  56)  that  "  Discretionary  imprisonment  is  an  ouster  from 
all  the  benefits  of  Government;  benefits  which  belong  to  every  ci- 
tizen, until  he  is  accused  and  convicted  of  crime." 

Human  society  must  be  degenerating.  The  principle  was,  to  be 
sure,  "the  occasion  of  fierce  struggles  between  Kings  and  people 
in  England,  before  Magna  Charta  and  after."  (B.  p.  13.)  :,Was  this 
the  fault  of  the  King  or  the  people  ?  Is  it  not  notorious  that  "the 
arbitrary  discretion  of  any  man  is  the  law  of  tyrants?     It  is  always 
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unknown,  it  is  different  in  different  men,  it  is  casual,  and  depends 
upon  constitution,  temper  and  passion;  in  the  best,  it  is  oftentimes 
caprice;  in  the  worst,  it  is  every  vice,  folly  and  passion  to  which 
human  nature  is  liable."  (DeLolme  on  theEng.  Con.,  455.)  xind 
were  not  those  Kings  endeavoring  to  obtain  that  arbitrary  discre- 
tion? Did  not  John  sell  the  kingdom  to  the  Pope?  Did  not 
Henry  VIII.,  Mary  and  Elizabeth  act  as  tyrants,  and  James  and 
Charles  endeavor  to  do  the  same? 

It  will  be  observed  that  Mr.  Binney  thinks  that  ^'The  principle 
of  the  Common  Law  is  not  the  principle  of  the  Constitution  of  the 
United  States."  (P.  26.)  That  is,  the  right  to  be  a  free  subject  to  the 
law.  In  this  country  there  is  a  power  which  may  suspend  the  Writ 
of  Habeas  Corpus;  but  it  does  not  follow  that  that  power  may  ar- 
rest or  detain  without  oath  or  probable  cause.  The,  right  to  delay 
trial,  discharge  or  bail,  would  not  give  the  right  to  arrest,  as  thought 
by  Mr.  Binney.  The  principle  of  the  English  Constitution  is,  that 
the  King,  by  his  warrant  duly  authenticated,  may  order  an  arrest 
for  suspicion,  or  without  probable  cause.  The  acts  in  England  sus- 
pending the  effect  of  the  Writ,  do  not  authorize  the  arrest;  they 
delay  the  discharge.  The  right  to  suspend  the  privilege  here,  de- 
lays the  discharge,  does  not  authorize  the  arrest.  English  analogy 
as  to  arrest  has  no  application.  The  right  to  arrest  by  warrant  is 
a  judicial  act.  The  principle  of  the  English  Constitution,  in  its  ut- 
most extent,  as  to  arrest  and  suspension,  is  not  the  principle  of  ours ; 
it  has  been  qualified.  It  needs  no  argument  to  prove  that  the 
Convention  never  intended  to  give  the  Executive  this  right.  The 
Debates  show  this  conclusively;  and  as  a  further  evidence  of  the 
intention  of  the  framers  of  this  Government,  and  the  meaning  of 
the  Constitution,  attention  is  called  to  a  question  which  arose  in 
1798,  as  to  the  right  of  the  President  to  arrest,  by  warrant,  per- 
sons who  were  aliens,  under  what  was  then  popularly  known  as 
'^The  Alien  Act."  This  Act  provided,  that  the  President  might 
order  all  such  aliens  as  he  should  deem  dangerous  to  the  peace  and 
safety  of  the  United  States,  or  should  have  reasonable  grounds  to 
suspect  were  concerned  in  any  treasonable  or  secret  machinations 
against  the  Government, — to  depart  therefrom  within  a  given 
time  expressed  in  the  order.  Any  alien  found  therein,  after  the 
time  given,  was  to  be,  on  conviction,  imprisoned  for  a  term  not  ex- 
ceeding three  years,  and  was  never  to  be  admitted  as  a  citizen. 
The  President  was  authorized  to  order  to  be  removed  out  of  the 
United  States,  any  alien  who  might  or  should  be  in  prison,  in  pur- 
suance of  the  Act;  and  to  cause  to  be  arrested  and  sent  therefrom 
such  of  those  aliens  as  had  been  ordered  to  depart,  and  had  not  ob- 
tained the  license  specified  in  the  first  section;  and  if  such  person 
voluntarily  returned,  he  was  to  be  imprisoned,  so  long  as,  in  the 
opinion  of  the  President^  the  public  safety  might  require.  And  the 
Circuit  and  District  Courts  of  the  United  States  were  given  cogni- 
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zance  of  all  crimes  and  offences  against  the  Act.  (Story's  Laws, 
vol.  3,  p.  66.)  This  law  was  intended  to  counteract  the  intrigues 
of  the  emissaries  of  the  French  Directory  who  were  in  this  country, 
and  who  were  trying  to  stir  up  a  feeling  amongst  the  people  against 
the  Government;  and  itj  together  with  the  "Sedition  Law,"  con- 
tributed to  break  up  and  defeat  the  Federal  party,  in  1800 ;  they 
also  produced  the  celebrated  Virginia  Resolutions  of  Mr.  Madison, 
and  Kentucky  Resolutions  of  Mr.  Jefferson  in  favor  of  State  Rights. 
In  the  first  Resolutions,  presented  to  the  Virginia  House  of  Dele- 
gates, December  21,  1798,  the  Assembly  protest  that  the  ''Alien 
Act"  exercises  a  power  nowhere  delegated  to  the  Federal  Govern- 
ment, which  power,  by  uniting  the  Legislative  and  Judicial  powers 
to  those  of  the  Executive,  subverts  the  general  principles  of  free 
government,  as  well  as  the  particular  organization  and  positive  pro- 
visions of  the  Federal  Constitution;"  and  in  "The  Address  to  the 
People"  which  accompanied  these  Resolutions,  it  is  remarked, 
"This  bill  contains  other  features,  still  more  alarming  and  dange- 
rous. '  It  dispenses  with  trial  by  jury,  it  violates  the  Judicial  sys- 
tem, it  confounds  Legislative,  Executive  and  Judicial  powers;  it 
punishes  without  trial,  and  it  bestows  upon  the  President  despotic 
power  over  a  numerous  class  of  men.  Will  the  accumulation  of 
power  so  extensive  in  the  hands  of  the  Executive  over  aliens,  secure 
to  natives  the  blessings  of  republican  liberty? 

A  lover  of  monarchy,  who  opens  the  treasures  of  corruption,  by 
•distributing  emolument  among  devoted  partisans,  may,  at  the  same 
time,  be  approaching  his  object,  and  be  deluding  the  people  with 
professions  of  republicanism.  He  may  confound  monarchy  and  re- 
publicanism, by  the  art  of  definition.  He  may  varnish  over  the 
dexterity  which  ambition  never  fails  to  display,  with  the  pliancy  of 
language,  the  seduction  of  expediency,  or  the  prejudices  of  the 
times;  and  he  may  come  at  length  to  avow,  that  so  extensive  a 
territory  as  that  of  the  United  States,  can  only  be  governed  by  the 
energies  of  a  monarchy;  that  it  cannot  be  defended  except  by 
standing  armies,  and  cannot  be  united  except  by  consolidation," 
(Elliott's  Deb.,  vol.  4,  p.  528,  &c.)    Optimi  eonsiliarii  mortui. 

By  the  Kentucky  Resolutions,  passed  November  10,  1798,  after 
declaring  "the  Alien  and  Sedition  Acts,"  as  void  and  of  no  effect, 
referring  to  the  "Alien  Act,"  by  the  sixth  resolution,  Mr.  Jeffer- 
son writes:  "The  same  act  undertaking  to  authorize  the  President 
to  remove  a  person  out  of  the  United  States,  who  is  under  the  pro- 
tection of  the  law,  on  his  own  suspicion,  without  trial  by  jury,  with- 
out public  trial,  without  confrontation  of  the  witnesses  against  him, 
&C.5  is  contrary  to  the  Constitution,  and  is  not  law,  but  is  utterly 
void,  and  of  no  force." 

''The  friendless  alien  may  be  selected  as  the  safest  object  of  the 
first  experiment;  but  the  citizen  will  soon  follow.  That  these  and 
successive  acts  of  the  same  character,  unless  arrested  on  the  thresh- 
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old,  may  tend  to  drive  these  States  into  revolution  and  blood." 
(Ibid.,  540,  &c.)  The  Alien  Act  expired,  of  its  own  limitation, 
June  25th,  1800. 

"By  this  act,"  said  Mr.  Livingston,  in  a  speech  delivered  in  the 
House  of  Representatives,  June,  1798,  "the  President  alone  is  em- 
powered to  make  the  law — to  fix  in  his  own  mind  what  acts,  what 
words,  what  thoughts  or  looks  shall  constitute  the  crime  contem- 
plated by  the  bill ;  that  is,  the  crime  of  being  '  suspected  to  be  dan- 
gerous to  the  peace  and  safety  of  the  United  States.'  This  comes 
within  the  definition  of  a  despotism — a  union  of  Legislative,  Exe- 
cutive and  Judicial  powers.  My  opinions  on  this  subject  are  ex- 
plicit: they  are  that  wherever  our  laws  manifestly  infringe  the 
Constitution  under  which  they  were  made,  the  people  ought  not  to 
hesitate  which  to  obey.  If  we  exceed  our  powers,  we  become  ty- 
rants, and  our  acts  have  no  effect." 

This  law  was  pointed  at  aliens,  disturbing  the  peace  of  the  com- 
munity, and  might  be  very  well  placed  under  the  power  of  removing 
aliens  with  whose  nation  we  were  at  war,  which  is  perfectly  conso- 
nant to  the  rules  of  International  law.  This  is  the  ground  upon 
which  it  was  placed  by  a  Committee  of  Congress,  in  a  Report  made 
in  February,  1799.  The  power  conferred  on  the  President  by  the 
Alien  Act  was  never  exercised.  (Address  on  Madison,  by  John 
Quincy  Adams.) 

The  Constitutionality  of  the  Act  was,  therefore,  never  brought 
into  question ;  there  is,  therefore,  no  judicial  opinion  on  the  sub-- 
ject;  but,  reasoning  from  analogy,  no  doubt  should  e:^ist  in  our 
minds  that  the  President  has  no  right,  constitutionally,  to  arrest 
and  imprison  citizens  upon  his  own  warrant,  whether  under  oath  or 
not.  The  Constitution  of  the  United  States  was  made  for  all  time, 
and  not  as  a  creature  of  the  moment;  and  the  letters  and  writings 
of  all  contemporary  statesmen  show  that  rebellion  and  invasion 
were  both  contemplated,  and  that  the  Constitution  was  made  for 
them,  as  well  as  for  a  state  of  tranquillity  and  ^esice.'  {Vide  Ell. 
Deb.,  vol.  iv.,  p.  554,  &c.)  These  facts  show,  without  any  further 
remarks  at  present,  that  the  Executive  has  not  power  under  the 
first  proposition.  As  to  the  second,  that  he  has  such  a  right,  de- 
rived from  the  nature  of  the  Executive  office,  it  is  necessarily 
included  in  the  former;  and,  as  there  is  not  a  word  to  be  found  in 
the  Constitution  to  authorize  an  arrest  by  the  Executive,  he  can- 
not have  the  power  by  virtue  of  his  office ;  besides,  he  is  "  to  take 
care  that  the  laws  be  faithfully  executed."  (Sec.  3,  Art.  II.)  Every- 
thing, as  remarked  by  Mr.  Binney,  shows  an  intent  to  keep  power 
from  the  Executive — a  jealousy  towards  the  one,  a  confidence  in 
the  many.  The  President  has,  therefore,  no  constitutional  right  to 
arrest  of  his  own  motion,  under  the  required  conditions. 

2d.  Of  the  right  of  ihb  President  to  suspend  the  privilege 
OF  THE  Writ  of  Habeas  Corpus,  and  to  detain  of  Ms  own  motion^  as 
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derived  from  the  Oonstitution,  subject  to  the  conditions  therein  spe- 
cified. 

Under  this  we  shall  consider, 

1.  The  word  privilege. 

2.  The  acts  of  the  Convention  which  framed  the  Constitution, 
those  which  ratified  it,  and  coteraporary  exposition. 

3.  That  the  language  of  the  clause  was  the  customary  language 
of  the  day. 

4.  The  position  of  the  clause. 

5.  The  authorization  of  the  suspension. 

6.  The  care  of  the  public  safety. 

7.  That  this  clause  requires  a  law  to  define  it. 

8.  That  the  Executive  is  the  most  likely  to  abuse  the  power, 
without  any  corresponding  responsibility. 

9.  That  impeachment  is  not  a  sufiicient  check. 

10.  The  decisions  of  the  courts,  and  opinions  of  the  text  writers. 
There  are  two  ways  of  treating  the  question,  remarks  Mr.  Bin- 
ney;  "one  of  them  the  legal  and  artificial,  the  other  the  constitu- 
tional and  natural.'*  We  have  always  been  brought  up  in  the 
school  which  considers  the  law  the  perfection  of  reason,  especially 
the  Common  Law.  That  the  constitutional  may  be  other  than  the 
legal,  it  is  thought,  Mr.  Binney's  pamphlet  shows;  that  is,  if  the 
constitutional  be  admitted  as  different  from  the  legal.  But  that 
the  constitutional  and  the  legal  should  be  the  same,  and  that  the 
natural  should  not  be  different  from  either,  it  will  be  our  endeavor 
to  show  hereaftero  "  Reason  is  the  life  of  the  law ;  nay,  the  com- 
mon law  itself  is  nothing  but  reason ;  which  is  to  be  understood  of 
an  artificial  perfection  of  reason,  gotten  by  long  study,  observa- 
tion, and  experience,  and  not  every  mans  natural  reason:  for. 
Nemo  nascitur  artifex^  (no  one  is  born  an  artist.)  This  legal  rea- 
son est  summa  ratio '^  (Co.  Litt.,  97, — b.)  iV^7^^7  qiiod  est  contra,  ra- 
tionem  est  licitum.  (Nothing  against  reason  is  lawful.)  Mr.  Bin- 
ney  is  certainly  too  much  of  a  correct  reasoner,  in  general,  to  imply 
that  every  man's  uncultivated  reason  is  to  be  the  exponent  of  the 
Constitution,  that  every  man  is  a  constitutional  lawyer.  "  No 
man,"  says  my  Lord  Coke,  "  out  of  his  own  private  reason,  ought 
to  be  wiser  than  the  law,  which  is  the  perfection  of  reason.  (Ibid.) 

"Reason,''  says  another  writer,  "is  the  soul  of  all  law.  The 
common  law  of  the  land  is  founded  on  reason:  equity  is  reason 
perfected,  unwritten,  but  perfecting  written  law. 

"Statute  or, written  laws  are  deductions  drawn  from  common 
law,  which  is  founded  on  right  reason,  culled  and  drawn  from  the 
experience  of  ages,  and  admitted  as  such  by  the  consent  of  wise 
men." 

It  was,  likely,  the  intent  of  the  author  to  imply  that  the  legal  is  the 
constitutional,  the  artificial  the  natural  properly,  trained  to  reason 
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logically  and  legally  ;  for,  if  lie  did  not  so  mean,  lie  implies  that  his 
own  argument,  not  being  the  legal,  must  be  the  illegal.  A  thing  is 
either  legal  or  not  legal.  His  argument,  not  being  the  legal,  is  the 
illegal.  This  it  must  be,  certainly,  if  contrary  to  what  is  laid  down 
by  legal  authority ;  and  he  certainly  cannot  mean— or  if  he  does  in- 
tend it,  he  is  contrary  to  Coke,  the  great  legal  exponent  of  the  liberty 
of  the  subject,  in  the  days  of  the  ''murdered  king," — that  the  natu- 
ral mode  of  treating  the  subject  is  contrary  to  the  legal,  for  nature 
or  natural  cannot  be  contrary  to  true  reason.  But,  owing  to  our  im- 
perfections, it  is  necessary  to  drill  and  mortify  the  mind,  to  bring 
it  nearer  to  perfection.  If  this  is  a  correct  surmise,  that  Mr.  Bin- 
ney  intends  that  the  legal  is  the  constitutional,  and  that  he  does 
not  intend  the  illegal  to  be  the  constitutional;  and  that,  besides 
this,  he  means,  by  the  legal  and  artificial,  that  which  has  been  pro- 
duced by  study,  and  is  the  product  of  the  trained  legal  mind;  and 
means  by  the  natural  that  which  is  the  product  of  the  mind  un- 
trained to  reason,  we  think  he  must  necessarily  yield  to  our  con- 
clusion, that  his  argument  in  the  introduction  is  contrary  to  the 
after  argument.  For  he  says,  immediately  after  that  which  has 
been  already  referred  to,  "In  the  first  mode"  (i.e.,  the  legal,) 
'^may  be  presented  an  argument  against  the  President's  power, 
until  Congress  have  authorized  it,  which  it  may  not  he  easy  to  an- 
swer^  if  the  premises  are  admitted."  That  is  the  legal  and  artifi- 
cial; and,  as  made  out,  it  is  thought,  the  constitutional  and  natural 
is  not  easy  to  answer;  which  implies,  necessarily,  that  the  illegal 
argument,  being  contrary  to  reason  and  law^ — which  is  the  perfec- 
tion of  reason,  and  the  result  of  the  wisdom  of  ages— Is  not  diffi- 
cult to  answer. 

The  question  is  not  who  is  to  suspend,  but  which  is  the  right,  the 
legal,  the  constitutional  way  to  suspend  the  privilege?  Who  the 
proper  power  for  the  security  of  the  Government,  its  continuance^ 
and  the  safety  and  security  of  the  people  and  their  liberties? 

1.  The  word  privilege^  in  this  clause  of  the  Constitution^  does  not 
mean  a  mere  personal  privilege^  applying  only  to  each  man  ar- 
rested, 

*'  Suspending  the  privilege  of  the  Writ  is  not  an  English  law  ex- 
pression. It  was  first  introduced  into  the  Constitution  of  the  United 
States.  The  privilege  is  personal  and  individual,  not  local,  but 
subsists  in  remedy."  (B,,  p.  10.) 

''  The  w^arrant  of  arrest,  with  the  order  that  the  party's  privi- 
lege be  denied  for  a  season,  is  suspension  under  the  Constitution. 
A  temporary  denial  of  the  privilege  by  a  single  act,  founded  on 
the  authority  of  the  Constitution,  is  all  that  is  necessary  to  sus- 
pend the  privilege."  (B.,  p.  11.) 

Before  proceeding  further  it  will  be  necessary  to  examine  into 
the  meaning  of  the  word  Privilege,  and  ascertain  from  its  use 
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whether  the  argument  on  the  other  side  be  correct  or  not,  for  it  is 
one  of  the  premises  of  that  argument.  The  expression  the  ''Writ 
of  Habeas  Corpus,"  Mr.  Binney  thinks,  (pp.  11-40,)  means  ''being 
bailed,  tried,  or  discharged,"  and  in  this  sense  he  uses  it.  This  is 
the  effect  of  the  Writ,  not  the  privilege  of  the  Writ.  The  Writ,  if 
granted,  obliges  the  power  granting  it  to  remand,  bail,  discharge, 
or  try.  This  is  not  the  Writ  itself.  The  privilege  of  the  Writ  is 
the  right  to  have  it,  to  ask  for  it.  The  words  "  Writ  of  Habeas 
Corpus"  form  a  technical  legal  phrase;  they  do  not  mean  "bail, 
trial,  or  discharge."   (See  Mr.  Binney,  p.  9.) 

The  word  Privilege— derived  from  the  Latin  Privilegium^  from 
priva  lex,  private  law — had  a  meaning  in  the  Roman  Civil  Code, 
of  which  the  English  definition  partakes.  It  is,  in  that,  used  to 
signify  "  the  exemption  of  one  individual  from  the  operation  of  a 
law."  (Mackintosh's  Study  of  the  Law  of  Nature,  p.  50,  note.)  In 
the  time  of  the  Republic  it  meant  a  public  law  applying  to  an  indi- 
vidual, and  it  might  be  beneficial  or  not.  Cicero  uses  the  word  to 
signify  a  law  injurious  to  the  person  who  was  subject  to  it.  (Smith, 
Diet.  Antiq.  Lex.,  p.  500.) 

An  example  of  this  kind  of  law  may  be  found  in  Middleton's  Life 
of  Cicero.  (Vol.  i.,  p.  354.)  The  opinion  of  Cicero  upon  it  may  be 
found  in  his  Oration  delivered  to  the  Senate  on  his  return.  (And 
see  Cie.  p^o  Bom.,  p.  17 ;  pro  Sextus,  p.  30.)  There  was  also  an- 
other and  later  meaning  of  the  word  during  the  Empire,  that  of 
rights  or  advantages — heneficia — granted  to  a  certain  condition  or 
class  of  men,  as  the  privileges  of  soldiers,  parents,  &c.  (Adanas' 
Rom,  Antiq.,  pp.  27,  238.     See,  also,  Cooper's  Justinian,  p.  407.) 

Then  there  is  the  Privilegium  canonis  of  the  Ecclesiastic  law — 
the  protection  of  a  Roman  Catholic  clergyman;  by  which  any  per- 
son striking  him  is  excommunicated. 

By  the  English  law  a  Privilege  "is  defined  to  be  a  private  or 
particular  law,  whereby  a  private  person  or  corporation  is  exempted 
from  the  rigor  of  the  common  laio ;  or  it  is  some  benefit  or  advan- 
tage granted  or  allowed  to  any  loer^ons  contrary  to  the  course  oflaiv^ 
and  is  sometimes  used  for  a  place  that  hath  a  special  immunity. 
It  is  therefore  personal  or  real."  (Jacobs'  Diet. ;  Tom.  Diet. ;  Terms 
de  la  Ley.) 

It  is  in  this  sense  the  maxim  is  used,  *' A  privilege  is,  as  it  were, 
a  personal  benefit,  and  dies  with  the  person."  (3  Bulstrode,  189.) 

But  there  is  another  sense  in  which  the  word  is  used,  that  is,  to 
signify  "  any  peculiar  benefit  or  advantage,  right  or  immunity,  not 
common  to  others  of  the  human  race— advantage,  favor,  benefit. 
Thus  we  speak  of  national  privileges  which  we  enjoy  above  other 
nations.  We  have  ecclesiastical  and  religious  privileges,  secured 
by  our  constitutions  of  government;  originally  some  public  act  that 
regarded  an  individual. 
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Writ  of  privilege  is  a  writ  to  deliver  a  person  from  custody,  when 
arrested  on  a  civil  suit."  (Webster's  Diet.)  So  it  is  ''an  appropri- 
ate or  peculiar  law  or  rule  of  right;  a  peculiar  immunity,  liberty, 
or  franchise."  (Richardson^s  Diet.)  "Public  right."  (Walker's 
Diet.)  Thus  Hume  writes,  (Essay  2d,)  "As  this  liberty"  (that  is, 
liberty  of  the  Press,)  "  is  not  indulged  in  any  other  government, 
&;c.,  it  may  very  naturally  give  occasion  to  the  question,  How  it 
happens  that  Great  Britain  alone  enjoys  this  ^eQxxlmv  privilege  f 
And  in  one  of  the  Parliamentary  Debates  a  speaker  said  Eng- 
lishmen were  in  the  habit  of  considering  the  Habeas  Corpus  Act 
"  as  the  law  which  gave  them  "privileges  and  distinction  above  all 
other  nations."  Throughout  those  Debates  it  seems  to  be  used  in 
this  sense. 

So  Chalmers,  in  his  Annals,  (vol.  i.,  p.  639,)  referring  to  the  Co- 
lonies, and  the  opinion  in  Pennsylvania  that  the  Great  Charter 
applied  to  its  inhabitants,  says  he  "inferred  that  all  the  inhabit- 
ants were  subjects,  and  of  course  were  entitled  to  all  the  privileges 
of  Englishmen."  And  when  Blackstone  (vol.  i.,)  writes  about  the 
rights  and  liberties  of  Englishmen,  he  means  their  privileges  dis- 
tinct from  any  other  nation.  This  is  the  sense  which  is  intended 
in  this  clause  of  the  Constitution,  By  the  right  to  the  Writ  is 
meant,  not  a  mere  personal  privilege.  The  Writ  has  always  been 
considered,  in  England,  a  Writ  of  Right,  to  which  every  subject  of 
the  King  was  entitled  ex  merito  justitise.  For  instance,  in  a  Ha- 
beas Corpus,  in  the  case  of  "The  three  Spanish  Sailors,"  (2  Wm. 
Blk.  Rep.,  p.  1234,)  the  Court,  of  which  Sir  William  Blackstone 
was  one,  said:  "These  men,  upon  their  own  showing,  are  alien 
enemies  and  prisoners  of  war,  and  therefore  are  not  entitled  to  the 
privileges  of  Englishmen,  much  less  to  be  set  at  liberty  on  a  habeas 
corpus."  [vide  2  Burr,  p.  765.)  "The  statute  of  Charles  II.," 
says  Mr.  Henry  Hallam,  (Cons.  Hist.,  vol.  iii.,  ch.  13,)  "was  en- 
acted but  to  cut  off  the  abuses  by  which  the  government's  lust  of 
power,  and  the  servile  subtlety  of  crown  lawyers,  had  impaired  so 
fundamental  Bl  privilege,''  i.  e.,  the  privilege  of  the  Writ  of  Habeas 
Corpus. 

"The  habeas  corpus  is  the  privilege  of  a  British  subject  only." 
(Archbold,  note  37  to  3  Blk.  Com.,  p.  138.) 

So  the  Governor  of  New  York,  1697,  complained  that  not  only 
the  English,  but  the  Dutch,  were  "big  with  Xh^  privileges  of  Eng- 
lishmen and  Magna  Charta."  (3  Bancroft,  56.) 

It  is  evidently  used  in  this  sense.  Section  2d,  Art.  IV.,  of  the 
Constitution;  and  Mr.  Binney  evidently  so  uses  it,  (p.  40.)  He 
says:  "The  privilege"  (i.  e.,  of  the  Writ  of  Habeas  Corpus,)  "is 
guarantied  to  all  freemen  generally  by  the  Constitution ;  and  the 
denial,  for  a  season,  authorized." 

The  word  is  generally  used  in  the  legal  sense,  signifying  a  per- 
sonal benefit  or  advantage  of  a  man  or  class,  distinct  from  the  rest 
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of  the  community;  \Yhicli  is  the  sense  in  which  Mr.  Binney  gene- 
rally uses  it,  although  he  does  not  intend  to  make  a  legal  argu- 
ment. The  sense,  however,  in  which  it  is  used  in  the  Constitution 
is,  that  it  is  a  privilege  or  right  to  the  Writ  enjoyed  by  the  citi- 
zens of  the  United  States;  and  this  coteraporary  laws,  constitu- 
tions and  Bills  of  Rights  show.  Thus,  says  Mr.  Madison,  "  The  fol- 
lowing principles  have  been  held  sacred,  that  he  (a  prisoner)  may 
have  the  benefit  of  a  writ  of  habeas  corpus,  and  thus  obtain  his 
release,  if  wrongfully  confined."  (Ell.  Deb.,  vol.  iv.,  p.  555.) 

It  is  undoubtedly  a  personal  privilege  in  the  sense  that  the  liberty 
of  citizens  is  a  personal  privilege  because  it  must  belong  to  persons, 
but  it  is  not  a  personal  privilege  belonging  to  one  individual  or 
society  of  individuals,  distinct  from  the  rest  of  the  community  in 
which  he  or  they  live. 

The  endeavor  is  to  cause  a  supposition  that,  the  privilege  being 
personal,  the  President  need  only  by  one  act  suspend  the  privilege 
as  to  each  person;  that  will  be  sufficient.  (B.,  p.  11.)  This  is  the 
same  as  though  it  was  suspended  as  to  all  who  commit  a  particular 
crime,  except  that  the  party  does  not  know  till  after  he  is  arrested 
that  the  Writ  is  suspended  as  to  him.  If  this  view  be  correct,  the 
suspension  would  be  like  the  laws  of  the  Emperor  Caligula,  which 
are  said  to  have  been  written  in  small  characters,  and  hung  up  on 
high  pillars,  that  he  might  entrap  the  people  more  effectually.  The 
law  should  be  '*  a  rule  prescribed,"  not  existing  only  in  the  breast 
of  the  legislator.  "No  ex  post  facto  law  shall  be  passed,"  says  the 
Constitution.  The  law  looks  forward,  not  backward.  To  be  sure, 
the  privilege  subsists  in  remedy;  it  is  a  remedy  the  imprisoned  per- 
son has;  but  it  is  a  Writ  of  Right  due  to  every  one  who  is  a  citi- 
zen of  this  country  restrained  of  his  liberty.  It  has  been  some- 
times extended  to  foreigners,  but  only  as  an  act  of  grace,  not  of  right, 
Freedom  is  the  right;  so  is  the  remedy  for  freedom  restrained 
without  law.  They  are  both  rights,  and  one  has  no  precedence 
over  the  other.  Freedom  would  be  of  little  use,  without  the  right 
to  examine  into  the  legality  or  illegality  of  an  imprisonment.  Sup- 
pose it  is  granted  that  the  privilege  is  a  personal  privilege;  the 
suspension  of  the  privilege  and  the  suspension  of  the  Writ,  or  the 
right  to  it,  are  the  same  in  the  end;  denying  the  privilege  is  deny- 
ing the  Writ. 

Mr.  Binney  appears  to  grant  this,  (p.  20.)  ''  It  is  the  manner 
in  which  the  privilege  of  the  Writ  is  overruled  in  England^  and 
which  must  be  done  by  a  Legislative  Act, — by  an  Act  of  Parlia- 
ment.    It  can  be  done  in  no  other  way." 

We  have  shown  that  the  privilege  is  never  suspended  there;  it 
is  the  effect  only  which  is  suspended — the  right  of  bail,  trial,  or 
discharge.  But  it  may  be  asserted  that  the  word  privilege  is  in- 
tended to  imply  merely  the  right  to  the  Writ  in  cases  of  certain 
crimes,  and  not  the  suspension  in  toto ;  that  it  is  only  in  these  par- 
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ticnlar  crimes  tliat  it  is  intended  the  privilege  shall  be  snspended. 
There  ia  no  limitation  on  the  power  to  suspend;  it  can  suspend 
when  the  right  to  suspend  arises  in  toto^  if  it  pleases.  If  so,  how 
can  it  be  coniiaed  to  particular  cases?  Not  a  word  is  to  be  found 
in  the  Constitution  authorizing  a  suspension  only  in  particular 
cases.  The  word  does  not,  within  itself,  contain  any  limitation  of 
power.  The  only  limitation  is,  when  or  not  it  is  to  be  suspendedc 
Not  a  word  is  said  that  when  the  suspension  takes  place,  it  is  to  be 
only  in  certain  cases;  but  when  the  facts  arise  which  authorize 
action,  the  suspension  makes  us  all  tenants  at  will  of  our  liberty. 
The  clause  refers  to  a  privilege  of  the  people  of  the  United  States 
to  a  legal  Writ,  a  privilege,  therefore,  existing  by  law,  but  not  a 
privilege  according  to  the  legal  definition,  it  guarantying  such  pri- 
vilege to  all  citizens. 

The  reason  that  the  Constitution  reads  the  suspension  of  the 
privilege,  it  is  thought,  is  this:  if  the  words  had  been  Act,  a  ques- 
tion might  arise  whether,  if  the  Act  vfas  suspended,  the  State 
courts  might  not  still  have  Common  Law  jurisdiction ;  the  v^ords 
■would  not  be  suspension  of  the  Writ,  for  there  is  no  Writ  till  it  is 
issued,  then  it  would  be  somew^hat  of  an  anomaly  to  suspend  it. 
The  proper  expression  is,  ^' the  privilege  of  the  Writ."  This  sus- 
pends the  statutory  Writ,  either  of  the  United  States  or  the  State 
courts,  and  also  the  Common  Law  Writ  of  the  State  courts;  it  is 
an  expression  that  covers  all  cases. 

Mr,  Einney  thinks  it  impossible  that  it  meant  the  general  or  uni- 
versal privilege  in  the  United  States  at  large,  (p.  11.)  This  involves 
two  propositions.  1st.  The  suspension  of  the  universal  privilege, 
2d.  The  suspension  of  that  universal  privilege  in  the  United  States 
at  large.  It  is  the  prevalent  opinion  of  the  best  legal  minds  in  the 
country  that,  the  clause  of  the  Constitution  not  specifying  that  the 
privilege  may  be  suspended  in  only  particular  offences^  it  may  be 
suspended  by  the  power  having  the  right  to  suspend,  in  every  case 
in  which  the  public  safety  ma}^  require  it,  in  case  of  a  rebellion  or 
invasion;  and  as  to  the  latter  position,  that  under  the  present  words 
it  applies  to  the  United  States  at  large,  if  so  ordered  by  the  power 
having  the  right  to  suspend.  If,  however,  the  word  "  where,'' 
which  was  originally  placed  in  the  clause  by  the  Convention  which 
made  it,  in  the  place  of  the  present  w^ord  '^when,"  which  w^as  in- 
serted by  the  Committee  on  Style  and  Revision,  doubt  might  arise 
as  to  whether  it  could  be  suspended,  except  ^'  where,  in  case  of 
rebellion  and  invasion,  the  public  safety  might  require  it."  The 
present  position  of  the  President  is,  that  the  Writ  is  suspended 
throughout  the  country,  so  far  as  political  prisoners  are  concern ed^ 
but  not  that  it  is  suspended  in  toto.  If  Mr.  Binney  be  correct,  it 
can  be  suspended  in  every  case  and  in  every  place.  Referring  to 
the  fact  of  the  impossibility  of  a  general  suspension,  in  favor  of 
such  impossibility  is  cited  the  infinite  absurdity  it  would  lead  to^ 
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involving  ^Hhe  very  persons  who  should  suspend  the  privilege," 
and  friends  as  well  as  foes  of  the  Government.  This  is  correct,  if 
a  total  suspension  must  take  place  throughout  the  country,  and 
would  follow,  if  the  power  in  the  Constitution  requires  no  law  to 
control  it.  But  the  whole  always  contains  all  parts-— the  greater 
always  the  less.  These  are  axioms  no  one  would  be  foolish  enough 
to  deny.  If  correct  in  this,  it  is  perfectly  optional  in  the  power 
having  the  right  to  suspend  in  toto,  to  do  so  pro  tanto  as  well  as 
in  toto.  Under  the  clause  cited,  this  discretion  requires  a  law  to 
confine  it.  That  it  did  not  mean  to  speak  of  two  acts,  one  of  autho- 
rity and  one  of  execution,  is  the  point  in  dispute;  and  although 
great  weight  will  be  given  to  the  opinion  of  the  author  of  "^^  The 
Privilege  of  the  Writ,"  as  a  learned  jurist  and  a  profound  lawyer, 
yet  it  must  not  be  forgotten  that  an  assertion  of  the  fact  in  dispute 
is  no  argument  in  its  favor.  Sir  Isaac  Newton  was  a  great  astro- 
nomer, and  might  have  asserted,  from  defective  knowledge,  that 
the  Earth  is  stationary,  and  that  the  Sun  moves  around  it ;  the  fact 
should  not,  therefore,  be  admitted  without  investigation.  It  is  not 
in  opinion,  but  reason,  that  law  is  founded.  Its  words  are  the  au- 
thority for  its  suspension  by  some  power;  that  does  not  necessarily 
imply  that  the  President  is  that  power;  that  would  be  begging  the 
question.  Mr.  Binney  will  certainly  not  assert  that,  if  nothing  had 
been  said  in  our  Constitution  about  it,  the  President  would  have 
had  the  right  to  suspend;  and  he  also,  as  a  constitutional  lawyer, 
knoYvS  that  nothing  can  be  implied  in  the  Constitution  against  com- 
mon right  or  human  freedom.  That  this  clause  is  to  be  construed 
strictly,  because  derogatory  to  the  rights  of  the  people,  of  the  States, 
and  against  the  Common  Lav/,  (vide  Jenkins'  Centuries,  p.  221;) 
and  that,  by  Article  IX.  of  the  Amendments,  it  is  specified  that 
''  The  enumeration  in  the  Constitution  of  certain  rights  shall  not 
be  construed  to  deny  or  disparage  others  retained  hj  the  people;" 
and  by  Article  X.,  ''That  powers  not  delegated  to  the  United 
States  by  the  Constitution,  nor  prohibited  by  it  to  the  States,  are 
reserved  to  the  States  respectively,  or  to  the  people," 

"The  Government  of  the  United  States  can  claim  no  powers 
which  are  not  granted  to  it  by  the  Constitution,  and  the  powers 
actually  granted  must  be  such  as  are  expressly  given,  or  given  by 
necessary  implication.''  (Martin  vs.  Hunter's  Lessee,  1  Wheat., 
304.) 

The  word  ''suspend"  is  derived  from  the  Latin  sub  and  jjendo, 
to  hang,  and  is  defined  by  Webster  "To  interrupt,  to  intermit,  to 
cause  to  cease  for  a  time.  To  cause  to  cease  for  a  time  from  ope- 
ration or  effect,  as  to  suspend  the  Habeas  Corpus  Act."  By  Rich- 
ardson: "To  hold,  to  keep  in  doubt  and  uncertainty,  to  remove 
or  withhold  from,  to  wi-thhold,  to  keep  back  for  a  time."  By  John- 
son: "To  interrupt,  to  make  to  stop  for  a  time;  to  delay,  to  hinder 
from  proceeding;  to  debar  for  a  time  from  the  execution  of  an  of- 
fice or  enjoyment  of  a  revenue." 
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These  lexicographers  also  give  the  definition  ^' to  hang"  given 
by  Mr.  Binney,  but  it  is  distinct  from  those  above  given.  Webster 
applies  one  definition  to  the  case  of  the  privilege  of  the  Writ.  He 
calls  it  incorrectly,  as  Blackstone  has  done,  suspension  of  the  Act. 
The  peculiar  magic  Mr.  Binney  sees  in  the  word  "suspend,"  it  is 
not  easy  to  comprehend.  The  word  may  be  considered  as  having 
the  same  meaning  as  the  words — deferred,  delayed,  abeyance,  cessa- 
tion, discontinuance  or  interruption.  Its  meaning  "to  hang,"  can 
hardly  apply  to  the  privilege  of  the  Writ;  the  other  words  would 
have  the  efi^ect  of  suspending  the  privilege,  if  they  had  been  used. 
It  is  difficult  to  see  that  "it  is  the  only  word  that  could  be  used  to 
give  character  to  an  Act  of  Congress,"  (B.  p.  51,)  deferring  the  pri- 
vilege. 

There  is  another  reason  why  the  word  "privilege  "  was  used.  It 
is  discretionary,  to  a  certain  extent,  with  a  Judge,  whether  he  will 
grant  the  Writ  in  the  first  instance  or  not.  He  requires  a  petition 
to  be  presented,  setting  forth  the  facts  of  the  case,  and  an  afiidavit, 
and  in  some  cases  and  in  some  courts,  a  rule  on  the  attorney  re- 
presenting the  Commonwealth,  to  show  why  the  Writ  should  not 
issue.  On  this  rule  or  petition  and  affidavit,  the  question  is  argued, 
or  passed  8ub  silentio,  as  to  granting  or  not  granting  the  Writ,  and 
sometimes  it  is  refused.  (See  Hobhouse's  case,  3  Barn.  &  Aid.  420, 
2  Burr.  765,-2  Wm.  Blk.  Eep.  1324,  7  Wheat.  38,  1  S.  &  E. 
353,  3  Peters,  193,  2  How.  Rep.  65,  3  Ibid.  103.)  It  must  be 
first  shown  in  the  Supreme  Court  (U.  S.)  that  the  court  has  power 
to  grant  the  Writ.  (9  Peters\  S.  C.  R.  704.) 

Here  the  privilege  of  the  Writ  is  to  be  suspended,  not  the  effect 
of  the  Writ.  In  England  the  effect  is  suspended.  The  Writ,  it 
has  been  shown,  requires  a  petition  and  affidavit,  from  which  the 
Judge  ascertains  whether  to  grant  it  or  not;  for  although  it  is  a 
Writ  of  Right,  it  is  not  a  Writ  of  course.  (2  Casey  Penn'a  Rep.  1 ; 
Williamson's  case.)  Thus  Vaughan,  C.  J.:  "It  is  granted,  on  mo- 
tion, because  it  cannot  be  had  of  course;  and  there  is,  therefore, 
no  necessity  to  grant  it;  for  the  court  ought  to  he  satisfied  that  the 
party  had  probable  cause  to  be  delivered."  (BushelF  scase,  2  Jones, 
18.)  _        • 

This  discretionary  power  in  every  case,  it  has  been  shown,  pro- 
duced the  Statute  of  Charles  II.  The  words  "Writ  of  Habeas 
Corpus"  express  a  known  legal,  therefore  a  technical  Writ.  (Mr. 
Binney,  p.  9.) 

"Where  technical  words  are  used,  the  technical  meaning  must 
be  given  them."  (U.  S.  vs.  Jones,  3  W.  C.  C.  R.  209,  Story  Com. 
2  Book,  5  ch.     Sedw.  on  Cons.  Law,  261.) 

"  If  a  statute  makes  use  of  a  word,  the  meaning  of  which  is  well 
known,  and  has  a  definite  sense  at  the  Common  Law,  the  word  shall 
be  expounded  and  received  in  the  same  sense  in  which  it  is  under- 
stood at  the  Common  Law."  (D^var.  on  St.  696.) 
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Under  the  Statute  of  81  Charles  II.,  there  is  1st,  A  privilege  of 
the  person  imprisoned  or  detained  to  the  Writ.  (Ante.  p.  13,)  2d. 
An  effect  resulting  from  that  Writ  when  issued.  (Mr.  Binney,  p.  20.) 

The  suspension  of  the  privilege,  means  a  suspension  of  the  right 
to  the  Writ,  not  a  suspension  of  the  effect.  If  the  privilege  of  the 
Writ  is  suspended,  the  Judges  are  to  be  informed  of  the  fact,  so 
that  they  may  not  grant  it.  This  was  likely  the  idea  of  Mr.  Mor- 
ris, when  he  moved  the  clause  as  an  amendment  to  the  Judiciary 
Article,  as  will  foe  shown  hereafter.  It  was  the  Judges  who  were 
to  act,  but  act  under  the  law  of  Congress.  This  was  the  view 
taken  by  the  members  of  the  House  of  Representatives,  180T. 
"To  me,"  remarks  one  of  the  members,  *'it  appears  that  this  is  a 
proper  and  necessary  power  to  be  vested  in  the  Judges — that  is, 
the  power  to  issue  the  Writ,  to  ascertain  whether  a  person  be  le- 
gally or  illegally  confined,  and  that  a  suspension  of  the  Writ  of 
Habeas  Corpus  is,  in  all  cases,  impi^oper.  If  a  man  is  taken  up, 
and  is  denied  an  examination  before  a  Judge  or  a  court,  he  may, 
although  innocent,  in  any  case,  continue  to  suffer  confinement.  He 
may  be  taken  up  on  vague  suspicion,  and  may  not  have  his  case 
examined  for  months."  (An.  of  9th  Cong.  2d  Sess.  413.) 

So  another: — 

"This  is  a  measure  which  ought  never  to  be  proposed,  unless 
when  the  country  is  so  corrupted  that  we  cannot  trust  the  Judges 
themselves.  "Whenever  the  whole  mass  of  society  becomes  conta- 
minated, and  the  officers  of  the  Judicial  Court  are  so  far  corrupted 
as  to  countenance  rebellion  and  release  rebels  from  their  confine- 
ment, it  may  be  then  time  to  say,  they  shall  no  longer  remain  in 
your  hands;  we  will  take  them  from  you."  (An.  9th  Gong.  2d  Sess. 
414.) 

That  the  issuing  of  the  Writ  by  the  Judges  is  the  privilege  to  be 
suspended.  [Vide  Ibid.  530,  546,  562,  567.)  This  will  account 
for  Mr.  Wilson's  remarks  in  the  Convention  of  1787.  He  refers 
to  the  discretion  of  Judges,  and  deems  that  sufficient,  without  any 
interference  on  the  part  of  Congress  to  control  that  discretion. 
The  privilege  of  the  Writ,  is  the  right  to  ask  for  the  Writ,  upon 
petition  and  affidavit,  in  the  first  instance,  from  the  Judges  of  the 
court — not  the  effect  of  the  Writ,  which  is  to  bail,  discharge,  try, 
remand  or  not.  The  suspension  of  the  privilege,  is  the  suspension 
of  the  right  to  operate  when,  upon  petition,  the  Judge  is  shown  the 
crime  of  the  party  asking  was  contemplated  by  the  law  suspending. 

Mr.  Binney  also  says  (p.  18:)  '*In  fine,  the  Common  Law  prin- 
ciple requires  qualification  for  modern  times,  and  most  of  all  in 
governments  which  are  the  least  strong,  and  among  a  people  who 
are  the  most  free." 

This  is  very  singular  reasoning;  the  freer  the  people,  the  less 
freedom  should  they  enjoy;  the  man  of  modern  times  enjoys  too 
much  freedom  under  the  Common  Law, — it  should,  therefore,  be 
qualified;  Liberty  has  dug  her  own  grave,  she  is  felo  de  sell 
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She  has  committed,  in  'Hhe  land  of  the  free  and  the  home  of  the 
brave,"  political  suicide.  Shades  of  Hampden,  Selden,  and  of  you 
greater  than  all,  most  dogmatical,  but  most  noble  and  liberty-loving 
Soke,  arise  from  your  resting-place,  and  behold  your  labors  blasted, 
your  errors  exposed!  And  ye,  most  noble  spirits  of  by-gone  days, 
More,  and  Sidney,  and  Locke,  where  are  ye?  Have  ye  deserted 
the  fane  of  Freedom?  Have  we  mistaken  your  foot-prints?  Are 
your  labors  but  as  the  cord  of  Ocnus,  the  work  of  Sisyphus,  the 
endeavors  of  the  Danaides?     But  as 

"Structures,  rais'd  by  morniDg  dreams; 
Sands,  that  trip  the  flitting  streams; 
Down,  that  anchors  in  the  air; 
Clouds,  that  paint  their  changes  there.'' 

Is  liberty  a  shadow,  or  a  beautiful  fruit,  to  turn  to  ashes  when  it 
touches  the  lips?  Has  thy  day  arrived,  most  sophistical  Hobbes, 
most  subtle  Macbiavelli,  most  monarchical  Filmer?  Must  we,  at 
last,  acknowledge  that  "  this  is  the  curse  which  waits  on  man's 
wilfulness?  Of  our  own  works  we  soon  grow  weary;  to-day  we 
worship,  to-morrow  we  loathe  them.  The  laws  we  have  imposed 
on  ourselves,  knowing  how  baseless  and  strengthless  they  are,  we 
are  impatient  to  throw  off,  and  then  we  are  glad  to  bow  even  to  a 
yoke  of  iron,  if  it  will  be  but  to  deliver  us  from  the  misery  of  be- 
ing our  own  masters." 

Have  not  Parliament  and  the  English  people  been  fighting  for 
centuries,  to  obtain  the  position  which  Mr.  Binney  tries  to  abolish 
by  a  stroke  of  the  pen? 

'^The  Habeas  Corpus  Act  of  England^  with  this  diseretionary 
fower  oj  Parliament^  afford.s  no  analogy  for  the  United  States^  who 
have  qualified  the  principle,  so  as  to  secure  it  against  the  discre- 
tionary power  of  any  body,  except  when  the  nation  is  forced  away 
from  its  normal  and  orderly  condition  by  internal  war,  rebellion  or 
invasion."  (B.  p.  19.) 

An  acknowledgment  is  here  made  that  the  people  of  the  United 
States  left  a  discretionary  power  to  somebody  in  these  cases.  Who 
has  that  discretionary  power— the  Executive  or  Congress  ?  Eng- 
lish analogy  would  say  the  latter,  together  with  the  Executive. 
Liberty  would  say  the  same.  Law,  History  and  cotemporary  ex- 
position are  likewise.  Is  it  not  also  a  question,  the  Constitution 
saying  that  it  is  to  be  suspended  on  certain  contingencies,  when 
those  contingencies  arise,  as  to  the  manner  of  suspending,  saying 
nothing  to  the  contrary, — whether  English  analogy,  as  far  as  it 
can,  is  not  to  govern  ?  Are  v/e  not  using  an  English  law  expres- 
sion, the  ''Writ  of  Habeas  Corpus?"  Is  there  not  a  known  me- 
thod of  getting  rid  of  this  Writ — i.  e.,  suspension  of  the  privilege? 
Is  it  not  customary  in  England  to  get  rid  of  it,  hj  suspending  the 
effect,  not  repealing  the  Act?  Have  we  not  taken  our  idea  of 
suspending  the  privilege  from  that? 
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^^In  such  a  condition,  the  Government  cannot,— properly  speak- 
ing, will  not,  and  cannot  extensively,— abuse  the  exception,"  says 
Mr.  Binney;  and  the  reason  he  gives  is  that  ''the  exception  can- 
not be  either  usefully  or  constitutionally  applied,  except  to  defeat 
a  sympathy  with  domestic  or  foreign  enemies,  to  the  overthrow 
of  the  fundamental  institutions  of  the  people."  This  has  been  done 
before.  Every  record  of  the  past,  treating  of  the  downfall  of  De- 
mocracies, is  evidence  proving  the  danger  of  trusting  too  much  to 
rulers.  It  is  true,  if  the  exception  were  always  usefully  and  consti- 
tutionally applied,  there  would  be  less  danger;  but  where  is  the 
check  upon  the  Executive?  What  is  constitutionally  applied? 
"Where  is  the  restriction  in  the  Constitution,  controlling  the  power 
of  the  Executive? 

2.  The  Acts  of  the  Convention  which  framed  the  Constitution  of 
tlie  United  States^  of  those  which  ratified  it^  the  words  of  the  State 
Constitutions  and  Bills  of  Rights^  and.  of  those  who  lived  at  that 
time^  show  that  Congress  is  the  power,  together  with  the  Executive^ 
to  'suspend  the  privilege. 

The  Convention  which  framed  the  Federal  Constitution,  began 
its  sittings.  May  14,  1787,  but  no  business  was  transacted  till  the 
28th.  On  the  29th,  Charles  Pinckney  exhibited  his  plan,  the  sixth 
Article  of  which  related  to  the  Legislature,  and  contained  the  fol- 
lowing sentence: — ''The  Legislature  of  the  United  States  shall 
pass  no  law  on  the  subject  of  religion,  nor  touching  or  abridging 
the  liberty  of  the  press;  nor  shall  the  privilege  of  the  Writ  of  Ha- 
heas  Corpus  ever  he  suspended,  except  in  case  of  rebellion  or  inva- 
sion." 

This  was  not  a  new  expression;  the  same  had  been  used  in  the 
Constitution  of  Massachusetts  of  1780,  with  the  addition  of  some 
words. 

Mr.  Binney  thinks  it  very  probable  that  Mr.  Pinckney  intended 
by  the  expression,  that  the  Legislature  was  to  be  the  power  to  sus- 
pend, that  he  was  using  it  in  the  legal  sense— i.  e.,  the  customary 
language  of  the  day.  Three  months  after,  on  the  20th  of  August, 
1787,  about  three  weeks  previous  to  the  adjournment,  sine  die,  of 
the  Convention,  the  Writ  is  again  mentioned  by  Mr.  Pinckney,  not 
as  in  the  plan  referred  to  already,  emanating  from  him;  but  as  one 
of  a  number  of  distinct  propositions  to  be  referred  to  the  Commit- 
tee of  Detail.  This  time  it  is— "The  privileges  and  benefits  of  the 
Writ  of  Habeas  Corpus  shall  be  enjoyed  in  this  Government,  in 
the  most  expeditious  and  ample  manner;  and  shall  not  be  suspend- 
ed by  the  Legislature  except  upon  the  most  urgent  and  pressing 
occasions,  and  for  a  limited  time,  not  exceeding         months." 

This  would  place  it  in  the  power  of  the  Legislature  to  suspend 
the  privilege  on  those  occasions,  but  it  would  not  have  been  identi- 
cal with  the  power  of  Parliament.  They  can  suspend  in  time  of 
peace;  that  would  not  be  the  effect  of  this  clause,     Mr.  Binney 
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thinks  that  it  would  have  given  the  Legislature  'Hhe  omnipotent 
power  of  Parliament" — -that  ''it  would  have  brought  the  Constitu- 
tion, in  this  respect,  into  perfect  identity  with  the  Constitution  of 
England,  with  a  maximum  limitation  of  time,  instead  of  the  plea- 
sure of  Parliament."  This  he  considers  to  have  been  perfectly  pro- 
per, as  regards  the  power  placed  in  Congress.  ''  Certainly,"  says  he, 
''if  the  occasions  of  its  exercise  were  to  be  indefinite^  however  ur- 
gent and  pressing,  as  he  now  proposed,  nothing  would  have  exceed- 
ed the  incongruity  of  committing  such  power  to  the  Executive  de- 
partment of  the  Government."  Is  it  not  virtually  as  indefinite, 
though  not  expressly  so,  under  the  clause  in  the  Constitution,  if  no 
law  be  required?  How  long  will  a  rebellion  last?  How  long  may 
the  public  safety  require  its  suspension?  Do  "urgent  and  press- 
ing occasions"  make  it  indefinite,— if  so,  would  not  the  same  be 
the  case  in  a  rebellion?  Who  is  to  judge  how  long  it  is  to  be  sus- 
pended ?  The  one  who  has  the  power  to  suspend,  the  one  who  is 
the  judge  of  its  necessity,  the  power  who  is  to  exercise  it. 

On  the  28th  of  August,  the  subject  was  resumed.  "Mr.  Plnck- 
ney,  urging  the  propriety  of  securing  the  benefit  of  the  Habeas  Cor- 
pus in  the  most  ample  manner,  moved  that  ifc  should  not  be  sus- 
pended but  on  the  most  urgent  occasions,  and  then  only  for  a  li- 
mited time,  not  exceeding  twelve  months." 

It  does  not  appear  from  this  whether  this  was  a  renewal  of  the 
preceding  motion  or  not;  likely  it  was. 

"  Mr.  Rutledge  was  for  declaring  the  Habeas  Corpus  inviolate* 
He  did  not  conceive  that  a  suspension  could  ever  be  necessary  at 
the  same  time  in  all  the  States." 

This  is  somewhat  vague ;  the  first  assertion  is  that  the  privilege 
should  not  be  suspended,  that  is,  if  Mr.  Pinckney's  motion  was  simi- 
lar to  the  preceding,  and  that  the  word  "privilege"  does  not  ap- 
pear to  have  been  dropped,  is  apparent  from  the  motion  of  Mr. 
Morris,  given  hereafter.  The  second  implies  a  suspension,  but  not 
in  all  the  States  at  the  same  time,  the  latter  part  regarding  the  loca- 
lity of  the  suspension,  not  considering  the  privilege  as  a  mere  per- 
sonal privilege. 

Mr.Binney  thinks  that  this  intends  a  suspension  of  the  Writ  or 
Act  as  the  object,  and  disposes  of  it  by  declaring  that  Mr.  Rutledge 
made  a  mistake  in  what  he  said,  or  that  Mr.  Madison  made  a  wrong 
report,  or  that  the  mind  of  both  or  each  of  them  did  not  embrace 
the  technical  doctrine  on  the  subject.  Does  he  forget  that  his 
theory  is  that  no  technical  doctrine  was  intended,  that  he  is  giving 
in  his  argument  a  natural  effect  to  the  words,  not  a  legal?  He 
then  says,  (p.  29,)  "Enough,  however,  is  recorded  to  show  that  it 
must  have  been  in  the  minds  of  the  delegates  under  at  least  three 
aspects:  1.  Suspension  of  the  privilege  and  not  of  the  Writ  or  Act, 

2.  Suspension  by  the  Legislature,  and  only  by  the  Legislature. 

3.  Suspension  generally,  and  by  the  department  that  would  be  in- 
trusted in  rebellion  or  invasion  with  the  safety  of  the  public." 
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The  first  and  second  of  these  propositions  go  together.  Those 
in  favor  of  the  second  proposition  must  necessarily  have  judged  the 
Legislature  to  be  the  department  mentioned  in  the  third.  The  first 
and  third  propositions  given  are  contained  in  the  clause  in  the 
Constitution — are  expressed;  the  second  proposition,  which  is  the 
implied  power,  Mr.  Binney  grants  was  the  Legislature,  in  the  minds 
of  the  delegates,  thereby  giving  up  the  whole  argument  in  favor  of 
Congress  as  far  as  the  Convention  is  concerned.  He  also  grants 
that  the  suspension  would  be  general.  The  whole  reads  that  the 
delegates  intended  suspension  of  the  privilege  generally,  by  the  de- 
partment which,  would  be  intrusted  with  the  safety  of  the  public  in 
time  of  rebellion  or  invasion,  that  department  being  Congress.  This 
will  be  more  evident  by  what  will  be  given. 

As  a  consequence,  it  is  likely,  of  the  latter  part  of  Mr.  Rut- 
ledge's  motion,  Mr.Gouverneur  Morris  moved  that: ''  The  Privilege  of 
the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless  where 
in  cases  of  rebellion  or  invasion,  the  public  safety  may  require  it." 

Very  strong  ground  in  favor  of  the  right  of  the  President  to 
suspend  is  thought  to  arise  from  the  fact  that  the  position  in  which 
Mr.  Morris,  the  mover,  placed  it,  was  as  an  amendment  to  the  4th  Sec- 
tion of  the  11th  Article,  the  Judiciary,  (1  Ell.  Deb.  2T0 ;)  therefore, 
it  should  not  be  presumed  that  because  now  placed  under  the  head 
of  the  Legislative  powers,  that  the  Legislature  is  the  power  to  sus- 
pend, the  change  having  been  made  by  the  Committee  on  Arrange- 
ment, which  Committee  had  power  to  change  the  numbers  and  sec- 
tions of  the  Articles,  and  had  no  power  to  change  the  import  or 
meaning  of  any  of  them.  Is  not  this  change  an  evidence  that  that 
Committee  judged  the  clause  was  in  the  wrong  place?  Stronger 
still,  was  it  not  changed  by  Mr.  Morris,  and  is  not  this  proof  that 
he  thought  he  had  moved  it  in  the  wrong  place?  (vide  Letters,  1 
Ell.  Deb.  507.)  That  the  Committee  did  change  the  meaning,  by 
the  insertion  of  a  word,  has  been  shown. 

The  conclusion  Mr.  Binney  arrives  at,  because  the  clause  was 
originally  under  the  head  of  Judiciary,  that  the  power  to  suspend 
the  Writ  was  not  to  proceed  from  Congress,  seems  rather  strained. 
And  if  the  intent  is  to  govern  at  all,  Mr.  Morris  having  changed  it 
from  the  Judiciary  to  the  Legislative,  on  sober  second  thought,  that 
is  the  place  for  it,  and  that  instead  of  "expressly  negatively,  Mr. 
Pinckney's  motion,"  is  in  its  favor.  Then  it  is  said  that  this  mo- 
tion of  Mr.  Morris  ''rejected  the  reference  to  the  Legislature," — 
not  a  word  is  said  to  that  effect,  no  debate,  no  word  struck  out,  no 
objection,  a  seeming  rejection  by  leaving  out  the  word  Legislature, 
which  is  more  than  balanced  by  what  he  did  afterwards.  When  all 
cotemporaneous  constitutions  of  the  States,  and  those  made  imme- 
diately after,  are  opposed  to  such  a  construction  ;  when  Mr.  Mor- 
ris changed  it  to  its  present  position;  when  all  the  rules  of  English 
law  pointed  to  the  Legislature;  when  Blackstone's  Commentaries, 
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a  law  book  more  read  at  the  time  than  any  other  of  that  science^ 
which  had  run  through  an  Edition  before  1774,  which  was  com- 
menced to  be  published  1771,  (Washburn's  Jud.  His.  of  Mass.  196, 
— Burke  on  Conciliation,)  praised  the  power  of  Parliament  to  sus- 
pend the  Act,  as  one  of  the  advantages  of  the  British  Constitution; 
whep  it  is  considered  that  English  law  books  were  imported  by  the 
colony  of  Massachusetts  1647,  and  that  a  book  containing  the 
Magna  Charta,  Habeas  Corpus  Act,  and  other  English  Statutes,  with 
comments,  was  published  in  Boston,  1721;  (Marvin  Leg.  Bib.  tit. 
Care,  Henry)  when  these  things  are  considered,  can  it  be  doubted  for 
an  instant,  that  it  was  the  intent  of  the  mover  and  those  who  formed 
that  Convention,  that  the  Legislature  was  the  power  to  suspend. 

^' Mr.  Wilson  doubted  whether  in  any  case  a  suspension  could 
be  necessary,  as  the  discretion  now  exists  with  the  judges,  on  most 
important  cases,  to  keep  in  gaol  or  admit  to  bail."  These  were  the 
remarks  of  a  great  lawyer,  and  there  were  few  of  his  day  equal  to 
Mr.  Wilson,  as  his  Works  testify.  He  wished  the  privilege  to  be 
inviolate,  except  as  controlled  by  the  Judges  in  felonies  and  trea- 
sons in  accordance  with  the  Statute  of  Charles  II.  He  wished  no 
suspension,  and  thought  it  was  unnecessary  to  give  such  power  to 
any  one.  The  vote  was  as  follows:  "The  first  part  of  Mr.  Gouver- 
neur  Morris's  motion  to  the  word  unless,  was  agreed  to  ne?7i,  eon. 
On  the  remaining  part,  ayes,  7;  no,  North  Carolina,  South  Carolina, 
Georgia,  3." 

The  argument  on  the  other  side  then  proceeds  on  the  supposition 
that  the  word  Legislature  being  in  Mr.  Pinckney's  original  proposi- 
tion, and  that  of  Mr.  Morris  having  been  adopted  in  its  place  without 
it,  it  is  to  be  inferred  that  if  these  propositions  of  Mr.  Pinckney 
intended  to  confer  this  power  upon  the  Legislature,  the  substitute 
disclaimed  the  intention  by  rejecting  it.  (B.  p.  31.)  This,  at  first 
sight,  is  a  very  plausible  argument,  but  it  should  not  be  acknow- 
ledged for  the  reasons  given,  and  the  fact  that  no  vote  was  taken 
on  striking  out  the  word  Legislature,  the  proposition  of  Mr.  Morris 
being  a  substitute  for  that  of  Mr.  Pinckney,  and  perhaps  accepted 
by  him  as  such,  it  being  more  favorable  to  permanent  liberty  than 
his  proposition,  his  motion  being  that  it  should  be  suspended  on  the 
most  urgent  occasions,  and  then  but  for  twelve  months  at  the  ut- 
most. This  was  but  one  suspension,  and  at  the  end  of  the  twelve 
months  it  might  have  been  suspended  again  for  another  period  of 
twelve  months,  similar  to  the  method  in  Parliament,  who  suspend 
to  a  certain  day,  and  never  to  the  next  session,  for  the  King  might 
avoid  calling  a  Parliament;  because  it  was  never  the  intent  to  give 
the  Executive  the  power  to  suspend  any  laws ;  it  is  not,  therefore, 
to  be  implied,  in  the  absence  of  authority,  tohim,  that  he  is  intend- 
ed, especially  on  a  matter  of  such  vital  importance,  opposed  to 
the  Common  Law  and  the  liberty  of  the  citizen;  because  it  was 
always  the  custom  in  England  for  the  Legislature  to  suspend  the 
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Writ;  because  It  never  could  have  been  the  intention  of  those  found- 
ing a  Republic,  to  place  so  much  power  in  the  hands  of  one  man 
as  there  would  be  in  the  hands  of  the  Executive  if  he  were  the  power 
having  authority  to  dispense  with  privilege  of  the  Writ;  and  also 
to  have  the  right,  according  to  Mr.  Binnej,  to  imprison  at  pleasure; 
because  it  was  no  rejection,  but  was  merely  the  omission  of  a  word 
not  considered  necessary;  and  because  History,  Law  and  Liberty 
pointed  to  the  Legislature,  as  the  proper  power  to  exercise  it.  It 
cannot  be  presumed  that  *'itwas  struck  out."  The  reason,  doubt- 
less, that  the  word  Legislature  was  disposed  of,  was  because  it  was 
customary  in  England  for  the  Legislature  to  suspend  it,  it  was 
never  for  a  moment  thought  that  here  the  Executive  would  claim 
the  power  when  his  right  was  expressly  negatived,  and  as  brevity 
was  an  object,  Mr.  Morris  probably  thought,  it  was  not  necessary  to 
insert  it. 

"  The  American  Revolution,"  remarks  a  member  of  Congress,  in 
a  late  speech,  'Mvas  a  protest  against  prerogative;  it  was  not  an 
assault  upon  the  Constitution ;  it  did  not  arise  from  dissatisfaction 
with  its  principles.  It  was  resistance  to  its  violations-— sometimes 
by  Parliament,  much  more  often  by  the  King.  That  revolution  had 
been  successful,  and  its  leaders,  civil  and  military,  were  come  to- 
gether to  form  a  new  Government.  Can  it  be  believed  that  they— 
protestants  against  kingly  prerogative — revolutionists,  because  of 
outrages  on  personal  rights  by  their  sovereign — ^jast  emerged  from 
a  seven  years'  war  in  defence  of  those  rights,  and  of  indignant  defi- 
ance of  the  royal  tyranny — w^ould  clothe  the  Executive  of  their  new 
Government  with  a  power  over  the  citizen  which  even  their  former 
master  had  never  dared  to  pretend  that  he  possessed?  Can  it  be 
believed  that  they,  proud  of  their  English  lineage,  proud  of  their 
English  liberty — aye,  proud  of  their  loyalty  to  the  principles  of  the 
English  Constitution,  and  fortifying  themselves,  at  every  step  of 
the  Revolution,  by  appeals  to  English  example  and  English  law — 
would  sacrifice  that  right  which  their  English  ancestors  accounted 
their  chiefest  glory?  Those  ancestors  had,  for  six  centuries,  bat- 
tled bravely  for  popular  rights.  They  had  placed  the  crown  upon 
the  brow  of  the  people;  they  had  decked  it  with  many  a  jewel;  it 
was  radiant  with  the  glories  of  popular  liberty;  and  can  it  be 
believed  that  our  fathers  would  tear  away  this  priceless  gem,  which 
sparkled  in  the  very  forefront  of  that  coronet,  and  with  it  adorn 
the  sceptre  of  executive  power?  They  speak  of  the  Habeas  Cor- 
pus as  a  thing  existing,  a  privilege,  whose  character  and  extent  are 
so  engrafted  upon  the  structure  of  their  society  and  Government- — 
a  right  so  familiar  to  the  minds  of  many;  so  interwoven  with  every 
theory  of  popular  rights  and  executive  power;  so  thoroughly  under- 
stood— so  accurately  defined  that  it  needs  neither  to  be  established 
nor  described— a  right  so  dearly  prized  that  they  will  guard  it  more 
carefully  than  ever  it  has  been  guarded  before;  that  they  will  estab- 
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lish  as  the  very  corner-stone  of  the  new  Republic,  that  whereas 
heretofore  it  might  be  suspended  at  the  will  of  the  Legislature, 
it  shall  hereafter  be  suspended  by  the  same  power  only  'when,  in 
cases  of  rebellion  or  invasion,  the  public  safety  may  require  it.'  " 

Strange  indeed  would  have  been  the  doings  of  that  band,  gathered 
to  form  that  sacred  instrument,  more  sacred  than  the  Declaration— 
a  collection  of  men  who  thought  more  upon  the  subject  for  which 
they  were  called  together  than  did  ever  men  before,  and  who  met 
to  form  the  first,  the  greatest,  and  the  best  Government  that  was 
ever  made  for  the  security  of  the  rights  of  the  people — strange 
would  they  indeed  have  acted  had  they  made  a  Government  in  which 
they  were  to  be  tenants  at  will  of  their  liberty,  at  every  petty  out- 
break or  disturbance;  if  they  intended  that  Congress  was  to  be 
prolific,  as  was  the  Fox  in  the  fable,  but  that  the  Executive  was  to 
bring  forth  one,  that  one  a  Lion.  The  Magna  Charta  is  nothing, 
without  the  right  to  examine  into  the  legality  or  illegality  of  an 
imprisonment,  and  the  right  to  discharge,  if  illegal.  It  is  but  poor 
comfort  to  the  man  rotting  in  a  dungeon  to  behold  Lazarus  on 
Abraham's  bosom.  He  may  see  the  water;  the  cup  is  not  for  his 
parched  lips.  He  may  dream  of  flowers,  and  skies,  and  the  bright 
sun,  but  they  are  not  for  him  to  behold.  Like  the  blind,  the  beauties 
around  him  may  be  expatiated  upon  by  the  orator,  or  sung  by  the 
poet,  but  they  are  not  for  him  to  behold;  the  precious  jewel  of 
liberty,  which  is  as  pure  and  unsullied  as  the  dew-drop  in  the  morn- 
ing's light,  or  the  odor  of  the  rose  distilled  by  a  summer's  sun,  is 
not  for  him;  he  may  know  that  he  is  entitled  to  it,  but  the  pang  is 
none  the  less  painful  from  his  knowledge  of  that— none  the  more 
sweetened  by  that  recollection. 

But  this  is  not  the  only  light  in  which  to  view  it.  Public  liberty 
is  as  essential  an  ingredient  of  civilization  as  public  security  or 
order.  *'By  public  liberty,"  says  Heron,  '*  I  mean  freedom  of  dis- 
cussion, freedom  of  action,  including  absolute  personal  liberty,  a  free 
press,  and  a  representative  Government.^'  (Hist,  of  Juris.,  p.  13.) 
This  he  afterwards  more  explicitly  defines.  "Liberty  is  freedom 
of  action,  controlled  only  by  laws  tending  to  promote  the  greatest 
happiness  of  the  greatest  number."  (Ibid,  p.  71.)  It  "is  not  an 
empty  word,  an  imaginary  being  created  by  the  poets,  but  a  power- 
ful and  real  benefactress  of  the  nations.  She  works  prodigies,  mul- 
tiplying a  hundred-fold  the  forces  of  the  imagination  and  the  soul; 
stimulating  the  keen  rivalry  which  she  excites;  offering  to  person 
and  property  that  certainty  without  which  there  can  be  neither 
industry  nor  commerce;  finally,  making  all  ideas  and  interests  con- 
verge towards  the  common  good."  (Ibid,  p.  271.) 

History  opens  to  us  the  record  of  the  great  Past;  page  after 
page  she  unfolds  to  tlie  view,  and  they  confirm  these  assertions. 
Kussia  and  Austria  on  the  one  side,  England  and  France  on  the 
other.     Look  at  the  vrriters;  the  progress  of  the  latter,  the  imbe- 
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cilitj  and  inanition  of  the  former — the  frost-blight  wherever  they 
touch.  And  in  the  far  distant  past  what  do  we  behold?  Greece, 
with  her  marble  palaces  and  temples— that  of  Diana  at  Ephesus, 
of  the  Olympian  Jupiter  at  Athens,  of  Apollo  at  Melitus,  the  Pan- 
theon and  the  temple  of  the  Delphian  Apollo;  her  Phidias,  Praxit- 
eles, Apelles  and  Zeuxis,  Socrates,  Plato,  and  Aristotle — and  com- 
pare her  with  the  Persian  satrapies,  the  Gaulish  towns,  the  British 
villages.  Rome,  with  Virgil,  Horace,  Cicero  and  Csesar,  with 
Greece  under  her  control,  and  Rome  as  a  debased  and  sunken  Em- 
pire, under  the  Twelve  Csesars — Tiberius,  Caligula,  Nero;  one  set- 
ting fire  to  the  city,  that  he  might  sing  his  poem  on  the  destruction 
of  Troy;  another  elevating  his  horse  to  the  Consulate;  the  first 
indulging  in  the  infamous  debaucheries  at  Caprea. 

Italy  under  the  Republics;  Italy  under  the  Despot;  ''Genoa  la 
superba,''  with  its  palaces;  Venice,  with  her  canals,  her  commerce, 
her  bridges,  her  great  arsenal,  and  her  manufactories;  Pisa,  wdth 
her  dome,  her  baptistery,  her  leaning  tower,  and  the  campo  santo; 
Florence,  with  her  two  hundred  woollen  factories  and  thirty  thou- 
sand workmen,  eighty  banks,  and  one  hundred  and  seventy  thou- 
sand inhabitants;  with  the  England  of  that  period,  distracted  with 
the  Wars  of  the  Roses  and  successive  despotisms;  France,  deso- 
lated by  English  wars,  the  Jacquerie  and  the  tyranny  of  the  nobles. 
Recall  to  mind  the  names  of  the  great  men  and  scholars  of  that 
period,  in  England,  France,  or  elsewhere;  compare  them  with  those 
of  Dante,  Petrarch,  Michael  Angelo,  and  Ptaphael  Sanzio,  the  Ma-  . 
donna  di  San  Sisto — the  paintings  in  the  Sistine  Chapel — the  D^- 
vi7ia  Commedia,  Then  look  at  the  Genoa,  Pisa  and  Florence  of 
the  present;  Venice  under  the  rule  of  the  Austrian,  a  corpse  of 
the  past,  the  smouldering  ruins  of  palaces  and  churches,  of  marble 
and  of  Art.  Italy  has  been  the  abode  of  the  despot,  and  Liberty, 
with  a  shriek,  has  left  her  as  she  left  her  Eastern  and  greater  pre- 
decessor. 

Then  compare  the  free  towns  of  Flanders  with  Feudalism  and 
England  under  the  reign  of  the  Eighth  Henry  and  Mary;  and  the 
latter  with  Italy  under  the  Medici,  Ariosto,  Tasso,  Machiavelli, 
Manutius  Aldus,  and  Leonardo  da  Vinci;  and  do  not  let  us  for- 
get the  advancement  in  France  at  this  period,  under  the  mild  reigns 
of  Louis  XIL,  Francis  I.,  and  Henry  IV.,  the  result  of  which,  in 
the  seventeenth  century,  was  Corneille,  Racine,  F6nelon,  Des 
Cartes  and  Pascal.  Italy  had  commenced  its  decay  in  the  six- 
teenth century,  and  was  then  sunk  in  obscurity;  despotism  reigned. 
England  was  just  commencing  the  glory  of  the  Elizabethan  age, 
and  Bacon,  Shakspeare  and  Coke  are  names  engraved  upon  the 
monument  of  Immortality.     To  use  the  words  of  Savage, 

''From  liberty  each  nobler  science  sprung; 
A  Bacon  brightened,  and  a  Spenser  sung." 

Perhaps  it  may  be  said  these  remarks  are,  to  a  certain  extent, 
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true;  but  some  of  these,  and  many  other  great  men,  lived  under 
Emperors,  Kings,  and  despotic  Dukes,  under  whom  Democratic 
institutions  were  but  a  name.  We  must  not  forget  that  the  great 
men  of  these  ages  were  the  result  of  better;  and,  in  some  cases, 
the  result  of  good  Governments  in  their  ow^n  age,  where  all  had  a 
chance  to  rise,  if  they  did  not  advance  political  tenets  contrary  to 
those  of  their  rulers. 

It  is  not  meant  to  imply  from  the  foregoing  that  the  name  of 
Republic  is  sufficient  to  make  great  men.  ^' Under  the  fair  sem» 
blance  of  Republicanism  has  often  been  practised  the  most  detest- 
able tyranny,  and  the  mild  laws  of  a  Republic  have  too  often 
afforded  shelter  for  knaves  and  tyrants,  instead  of  a  shield  for  the 
virtuous  and  oppressed."  But,  as  a  general  thing,  an  individual 
has  a  better  chance  to  rise  under  that  form.  The  general  standard 
of  intellect  is  better.  Every  man  taking  part  in  the  Government 
feels  he  should  educate  himself  to  understand  it,  and  rise  in  the 
estimation  of  others.  In  a  Despotism  we  have  one  individual  ma- 
naging the  internal  affairs  of  the  people;  no  inducement  presented 
for  mental  activity;  no  inducement  for  business,  for  the  results 
would  be  at  the  will  of  another.  Take  the  case  of  the  Jew,  in  the 
reign  of  John  of  England ;  a  tooth  drawn  daily  till  a  payment  made 
to  the  King  of  ten  thousand  marks.  (Hoi.  Chron.,  vol.  ii.,  p.  301.) 
Science,  under  such  Government,  must  languish,  energy  be  at  a 
stand,  and  no  love  of  country  exist.  Witness  the  Irish,  the  Hugue- 
nots, the  Flemings. 

Let  us  now  see  what  was  the  understanding  of  the  clause  in  the 
State  Conventions.  The  reports  are  very  meagre,  but  they  are  the 
best  we  have. 

It  would  appear  from  the  vote,  Maryland  voted  unanimously. 
This  is  not  so.  Luther  Martin,  a  delegate,  voted  in  the  negative. 
His  letter  to  the  Speaker  of  the  House  of  Delegates  of  Maryland, 
January  27,  1788,  (Ell.  Deb.,  p.  375,)  is  as  follows:  ''By  the  next 
paragraph  the  general  government  is  to  have  the  power  of  suspend- 
ing the  habeas  corpus  act,  in  cases  of  rebellion  or  invasion.  As 
the  State  governments  have  a  power  of  suspending  the  habeas  cor- 
pus act  in  those  cases,  it  was  said  there  could  be  no  reason  for 
giving  such  a  power  to  the  general  government,  since,  whenever 
the  State  which  is  invaded,  or  in  which  an  insurrection  takes  place, 
finds  its  safety  requires  it,  it  will  make  use  of  that  power;  and  it 
was  urged  that  if  we  gave  this  power  to  the  general  government, 
it  would  be  an  engine  of  oppression  in  its  hands;  since,  whenever 
a  State  should  oppose  its  views,  however  arbitrary  and  unconstitu- 
tional, and  refuse  submission  to  them,  the  general  government 
might  declare  it  an  act  of  rebellion,  and,  suspending  the  habeas 
corpus  act,  might  seize  upon  the  persons  of  those  advocates  of  free- 
dom who  have  had  virtue  and  resolution  enough  to  excite  an  oppo- 
sition, and  may  imprison  them,  during  its  pleasure,  in  the  remotest 
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parts  of  the  Union ;  so  that  a  citizen  of  Georgia  might  be  Bastiled 
in  the  farthest  part  of  New  Hampshire,  or  a  citizen  of  New  Hamp- 
shire in  the  farthest  extreme  of  the  South — cut  off  from  their  family, 
their  friends,  and  their  every  connection.  These  considerations  in- 
duced me,  sir,  to  give  my  negative  also  to  this  clause." 

Mr,  Martin  appears  to  have  fallen  into  the  usual  error  of  calling 
the  suspension  of  the  privilege  a  suspension  of  the  Habeas  Oarpus 
Act. 

The  debates  in  the  Convention  of  Massachusetts  may  not  be  un- 
important, considering  the  similarity  of  the  language  of  this  clause 
with  that  in  their  Constitution  of  1780.  On  January  26th,  1T88, 
the  clause  of  the  Constitution  having  been  read,  ''  Dr.  Taylor  asked 
why  this  darling  privilege  was  not  expressed  in  the  same  manner 
as  in  the  Constitution  of  Massachusetts.  ^  *  ^  *  *  He  remarked 
on  the  difference  of  expression,  and  asked  why  the  time  was  not 
limited.  Judge  Dana  said:  The  answer,  in  part,  to  the  honorable 
gentleman  must  be,  that  the  same  men  did  not  make  both  constitu- 
tions ;  that  he  did  not  see  the  necessity  or  benefit  of  limiting  the 
time.  Supposing  it  had  been,  as  in  our  constitution,  'not  exceed- 
ing twelve  months,'  yet,  as  our  legislature  can,  so  might  Oongress^ 
continue  the  suspension  of  the  writ  from  year  to  year.  The  safest 
and  best  restriction,  therefore,  arises  from  the  nature  of  the  cases 
in  which  Congress  are  authorized  to  exercise  that  power  at  all, 
namely,  in  those  of  rebellion  or  invasion.  These  are  clear  and  cer- 
tain terms,  facts  of  public  notoriety;  and  whenever  these  shall 
cease  to  exist,  the  suspension  of  the  writ  must  necessarily  cease 
to  exist  also.  He  thought  the  citizen  had  better  security  for  his 
privilege  of  the  writ  of  habeas  corpus  under  the  Federal  than  under 
the  State  constitution ;  for  our  legislature  may  suspend  the  writ  as 
often  as  they  judge  Hhe  most  urgent  and  pressing  occasions'  call 
for  it. 

"  Judge  Sumner  said  that  this  was  a  restriction  on  Congress, 
that  the  writ  of  habeas  corpus  should  not  be  suspended,  except  in 
cases  of  rebellion  or  invasion.  The  learned  judge  then  explained 
the  nature  of  the  writ.  -^  *  ^  -^  This  privilege,  he  said,  is  essen- 
tial to  freedom,  and  therefore  the  power  to  suspend  it  is  restricted. 
On  the  other  hand,  the  State  might  be  involved  in  danger;  the 
worst  enemy  may  lay  plans  to  destroy  us,  and  so  artfully  as  to  pre- 
vent any  evidence  against  him ;  and  might  ruin  the  country,  with- 
out the  power  to  suspend  the  writ  was  thus  given.  Congress  have 
only  power  to  suspend  the  privilege  to  persons  committed  by  their 
authority.  A  person  committed  under  the  authority  of  the  States 
will  still  have  a  right  to  this  writ."  (Elliot's  Deb.,  vol.  ii,  p.  108.) 
The  learned  Judge  doubtless  means  by — persons  committed  by 
the  authority  of  Congress, — persons  committed  by  the  courts  of 
justice  established  by  Congress,  not  that  Congress  are  to  exercise 
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this  right  outside  of  the  courts,  in  cases  of  suspicion  of  treason,  or 
treason,  as  do  the  Privy  Council  in  England. 

In  the  Convention  held  in  New  York,  in  1788,  Mr.  Tredv/ell, 
ohjecting  to  the  Constitution,  on  the  ground  that  it  did  not  reserve 
the  powers  not  expressly  granted  to  the  people,  said:  *^Can  it  be 
supposed  that  the  wise  body,  whose  only  apology  for  the  great  am- 
biguity of  many  parts  of  that  performance,  and  the  total  omission 
of  some  things  which  many  esteem  essential  to  the  security  of 
liberty,  was  a  great  desire  of  brevity;  should  so  far  sacrifice  that 
great  and  important  object  as  to  insert  a  number  of  provisions 
which  they  esteemed  totally  useless?  Why  is  it  said  that  the  pri- 
vilege of  the  writ  of  habeas  corpus  shall  not  be  suspended  unless, 
in  cases  of  rebellion  or  invasion,  the  public  safety  may  require  it? 
What  clause  in  the  Constitution,  except  this  very  clause  itself, 
gives  the  general  government  a  power  to  deprive  us  of  that  great 
privilege,  so  sacredly  secured  to  us  by  our  State  constitutions?" 
(2  Ell.  Deb.,  p.  399.)  This  refers  to  the  power  over  the  States, 
not  over  the  courts  established  by  the  Constitution.  Congress 
could  certainly  give  and  deprive  their  own  courts  of  the  right  to 
issue  the  Writ,  and  an  imprisonment  by  the  United  States  courts 
would  be  a  bar  to  the  effect  of  the  Writ  when  issued  out  of  the 
State  courts,  unless  it  be  that  the  clause  secures  the  privilege,  as 
well  as  provides  for  its  suspension.  The  United  States  courts  have 
a  right  to  imprison,  and  no  State  court  has  a  right  to  interfere 
with  persons  committed  by  competent  authority  of  the  United 
States. 

On  the  same  day,  Mr.  Lansing,  doubtless  incited  by  the  remarks 
quoted,  moved,  as  an  amendment  to  Sec.  9,  Art.  I.,  ''Provided, 
that,  whenever  the  privilege  of  habeas  corpus  shall  be  suspended, 
such  suspension  shall,  in  no  case,  exceed  the  term  of  six  months,  or 
until  the  next  meeting  of  Congress."  This  appears  to  have  been 
amended  to  read,  "that  the  privilege  of  the  habeas  corpus  shall 
not,  by  any  law,  be  suspended  for  a  longer  term  than  six  months, 
or  until  twenty  days  after  the  meeting  of  the  Congress  next  follow- 
ing the  passing  the  act  for  such  suspension."  (1  Ell.  Deb.,  330.) 

By  a  Bill  of  Rights  which  accompanied  the  above  it  was  pro- 
vided, ''  that  every  person  restrained  of  his  liberty  is  entitled  to  an 
inquiry  into  the  lawfulness  of  such  restraint,  and  to  a  removal 
thereof,  if  unlawful;  and  that  such  inquiry  or  removal  ought  not 
to  be  denied  or  delayed,  except  when,  on  account  of  public  danger, 
the  Congress  shall  suspend  the  privilege  of  the  writ  of  habeas  cor- 
pus." (Ibid.,  p.  328.) 

In  the  Convention  held  in  Virginia,  in  1788,  Patrick  Henry  said. 
Congress  is  the  power  to  suspend  the  Writ,  (3  Ibid.,  461;)  and  he 
objected  to  this  clause  because  it  did  not  sufiiciently  secure  the 
right  to  the  Writ.  ''  The  existence  of  your  dearest  privileges," 
said  he,  ''will  depend  on  the  consent  of  Congress."  (Ibid.,  462.) 
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This  Convention  appointed  a  committee  to  draft  amendments  to 
the  Constitution,  the  10th  of  which  is:  "That  every  freeman  re- 
strained of  his  liberty  is  entitled  to  a  remedy  to  inquire  into  the 
lawfulness  thereof,  and  to  remove  the  same,  if  unlawful;  and  that 
such  remedy  ought  not  to  be  denied  or  delayed."    (Ibid.,  p.  658.) 

The  foregoing  remarks  certainly  prove  the  opinion  of  the  people 
of  the  States  of  that  day,  that  Congress  was  the  power  to  suspend 
the  privilege^ 

Eut  it  may  be  said  by  Mr.  Binney,  that  since  the  Constitution, 
the  President  may  dispense  with  laws,  that  the  Constitution,  so 
far  as  this  clause  goes,  authorizes  it  as  to  this  Writ.  The  right 
claimed  to  suspend  certain  laws  was  one  of  the  most  dangerous  to 
the  liberty  of  the  subject  of  the  claims  of  the  English  Monarchs, 
.and  was  abolished  in  the  reign  of  that  arbitrary  Stuart,  James  I.,, 
by  Act  of  Parliament,  (21  Jac.  1,  c.  3,)  and  was  permanently  dis- 
posed of,  on  the  succession  of  William  and  Mary,  by  the  Declara- 
tion of  Rights,  1688,  before  mentioned.  The  question  has,  how- 
ever, arisen  nearer  home.  It  was  proposed,  on  Monday,  June  4th, 
1787,  in  the  Federal  Convention,  by  Mr.  Butler— after  the  defeat 
of  the  proposal  to  give  the  President  an  absolute  negative  on  the 
laws—^nhat  the  resolution  be  altered  so  as  to  read,  'Resolved,, 
That  the  national  Executive  have  power  to  suspend  any  legislative 
act,  for  the  term  of  ~— .'     Dr.  Franklin  seconded  the  motion. 

''Mr.  Gerry  observed  that  the  power  of  suspending  might  do  all 
the  mischief  dreaded  from  the  negative  of  nseful  iawSj  without 
checking  unjust  or  unwise  ones, 

"  On  the  question  of  giving  this  suspending  power,  all  the  States-— 
to  wit,  Massachusetts,  Connecticut,  New  York,  Pennsylvania,  Dela- 
ware, Maryland,  Virginia,  North  Carolina,  South  Carolina,  Greor- 
gia — -were.  No."  (Madison  Papers,  154.) 

The  refusal  to  give  the  power  is  a  negative  of  it. 

The  Legislature  is  the  only  power  to  suspend  legislation  in  a 
Limited  Monarchy,  a  fortiori  m  a  Republic;  and,  unless  power  to  do 
so  is  given  expressly  by  the  Constitution,  it  is  never  to  be  pre- 
sumed,  especially  in  questions  like  the  one  v/e  are  discussing.  *'  Sta- 
tutes which  take  away  trial  by  jury,  and  abridge  the  liberty  of  the 
(subject,  ought  to  receive  the  strictest  construction,"  (Dwar.  on  Stat.^ 
p.  749.)  If  the  above  argument  is  correct,  the  only  power  that  can 
suspend  laws  is  the  Legislature.  In  England  it  is  the  King,  Lords 
and  Commons ;  here.  Legislature  and  Executive  uniting,  and  pass- 
ing a  law  to  that  effect. 

Mr.  Binney  thinks  that  the  people  of  the  United  States  did  not 
have  a  right  existing  by  law  to  the  Writ,  at  the  time  of  the  forma- 
tion of  the  Constitution ;  that  the  word  privilege  did  not  refer  to  a 
legal  privilege ;  it  was  not  the  intent  to  refer  to  a  legal  privilege, 
and  that  the  word  was  used  only  to  describe  the  right  of  discharge, 
bail^  or  trial,  not  a  right  by  law.     From  this  he  deduces  that  it 
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does  not  require  a  law  to  suspend  it.  He  says,  (p.  10,)  "  The 
United  States,  while  the  Constitution  was  in  the  course  of  forma- 
tion, had  no  Writ  of  Habeas  Corpus,  or  Habeas  Corpus  Act;  the 
clause  therefore  does  not  refer  to  any  particular  law^  statute,  or 
writ  that  was  in  operation  or  use  in  a  particular  place.  (See,  also, 
pp.  11-40.) 

Previous  to  the  formation  of  the  present  Constitution— i.  e,,  un- 
der the  Confederation  —the  Writ  of  Habeas  Corpus,  issued  out  of 
the  State  courts,  in  every  case  of  detention  or  commitment  by 
either  the  Government  of  the  United  States,  of  a  State,  or  of  a 
State  court,  when  the  plaintiff  made  out  such  a  case  as  the  law 
would  cover,  the  privilege  was  existing,  by  virtue  of,  and  issued 
according  to  the  due  course  of  law.  The  rule  is  that  a  law  only 
can  repeal  or  suspend  a  law,  or  that  which  exists  by  law,  either 
mediately  or  immediately— the  privilege  was,  under  law%  existing 
by  it.  The  Constitution  was  then  made ;  the  Convention  w^ere  le- 
gislating on  a  privilege  of  the  Writ  of  Habeas  Corpus,  existing  by 
law— that  vfas  the  only  kind.  It  has  been  shown  what  the  effect 
of  this  clause  is  (page  23;)  it  guarantied  the  privilege  in  all  cases, 
with  the  exceptions  mentioned,  and  in  those  cases  it  was  left  to  be  sus- 
pended by  some  power.  Is  that  the  Executive  or  Legislative  power? 
The  suspension,  when  it  occurred,  was  to  be  of  something  existing  by 
law.  From  the  settlement  of  the  country  down  to  the  time  of  a  sus- 
pension, when  it  occurred,  it  v/as  to  be  of  that  which  existed  by 
law.  This  contemplated  a  law,  and  a  law  is  necessary  to  suspend 
the  privilege  under  the  Constitution.  The  Constitution  did  not 
oust  the  legal  jurisdiction  of  the  State  courts;  the  Writ  has  since 
issued  concurrently  with  the  courts  of  the  United  States,  in  all  cases 
of  commitment  and  detention,  except  where  a  conflict  of  jurisdic- 
tion would  arise. 

Congress  afterwards  passed  the  Act  of  1789.  This  gave  power 
to  the  United  States  courts  to  issue  the  Writ.  They  had,  perhaps^ 
no  power  except  by  virtue  of  this  Act,  This  did  not  oust  the  ju- 
risdiction of  the  State  courts;  they  have  concurrent, jurisdiction  to 
issue  Writs  of  Habeas  Corpus.  If  the  commitment  is  by  a  United 
States  court,  the  reason  a  State  court  could  not  interfere  would  be 
on  account  of  the  rule  that  the  jurisdiction  of  each  court  is  supreme 
within  its  own  sphere.  (2  Casey,  p.  17,  P.  R.  23,  7  W.  &  S.  P.  E.^ 
108.)  If  Congress  have  power  to  repeal  the  Act  of  1789,  no  Writ 
could  issue  out  of  the  United  States  courts,  unless  there  is  some 
authority  for  its  issuing,  by  the  clause  allowing  suspension,  and 
guarantying  it  in  time  of  tranquillity.  The  State  courts  would 
have  jurisdiction  to  issue  the  Writ,  in  every  case  of  commitment. 
When  Congress  suspend  the  privilege,  they  would  then  suspend  the 
Constitution  or  law  of  the  State. 

''It  may  be  worthy  of  remark,"  said  Marshall,  C.  J.,  (4  Cranch. 
95,)  *Hhat  this  Act  (of  1789)  was  passed  by  the  first  Congress  of 
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the  United  States,  sitting  under  a  Constitution  which  had  declared 
'that  the  privilege  of  the  Writ  of  Habeas  Corpus  should  not  be 
suspended,  unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  might  require  it/  Acting  under  the  immediate  influence  of 
this  injunction,  they  must  have  felt,  with  peculiar  force,  the  ohliga- 
tion  of  providing  efficient  means  hy  which  this  great  Qonstitutional 
privilege  should  receive  lifeund  activity ;  for  if  the  means  be  not 
in  existence,  the  privilege  itself  would  he  lost,  although  no  law  for 
its  suspension  should  he  enacted.  Under  the  impression  of  this 
obligation,  they  give,  to  all  the  courts,  the  power  of  awarding  Writs 
of  Habeas  Corpus, 

*'It  has  been  truly  said,  that  this  is  a  generic  term,  and  includes 
every  species  of  that  Writ.  To  this  it  may  be  added,  that  when 
used  singly — when  we  say  the  Writ  of  Habeas  Corpus  without  ad- 
dition, we  most  generally  mean  that  great  Writ  which  is  now  ap- 
plied for;  and,  in  that  sense,  it  is  used  in  the  Constitution."  The 
Writ  here  spoken  of,  is  the  Writ  ad  subjiciendum. 

Prom  these  remarks  of  the  Chief  Justice,  we  deduce  the  follow- 
ing argument:  If  nothing  had  been  said  in  the  Constitution  on  the 
subject  of  the  privilege  of  the  Writ,  it  must  be  acknowledged  that 
it  would  have  been  necessary  for  Congress  to  have  made  a  law  for 
the  Writ  to  issue,  before  it  could  have  been  issued  by  the  United 
States  courts.  (Ibid.,  An.  9th  Cong.,  2d  Sess.  503  —  529,  541, 
588,  &c.)  The  clause  in  the  Constitution  makes  no  alteration  of 
this  proposition — i.  e.,  Congress  must  make  a  law  to  give  life  to 
the  privilege.  The  clause  in  the  Constitution,  Judge  Marshall 
thinks,  does  not  give  the  privilege  of  the  Writ.  Those  courts 
were  in  the  same  position,  after  the  Constitution  was  ratified,  as 
though  nothing  had  been  said  about  the  privilege.  The  Act  of 
1789  was  then  passed,  giving  power  to  issue  the  Writ — the  privi- 
lege of  the  Writ.  The  effect  of  the  clause  may  be  aptly  compared 
to  a  springing  use;  as  far  as  it  applied  to  those  courts,  it  did  not 
go  into  operation  as  to  them  until  the  making  of  the  law,  giving 
them  power  to  grant  the  Writ.  Where  the  privilege  attached  to 
the  legal  Writ  existed,  it  went  into  effect  immediately,  and  in  both 
cases,  except  the  conditions  upon  which  suspension  was  to  take 
place  occurred,  it  was  not  to  be  suspended.  The  Habeas  Corpus 
Act  of  England  was  a  statute.  The  United  States  courts  did  not 
have  the  Writ  by  the  Common  Law.  If  this  be  correct,  Legislation 
having  been  necessary  to  give  the  power,  it  existing  by  Legislation, 
and  the  suspension  to  be  of  the  privilege  in  these  courts  as  well  as 
others,  and  to  be  of  Legislation.  Legislation  is  necessary  to  de- 
prive them  of  the  right  to  grant  the  Writ. 

It  is  also  inserted  in  the  clause,  that  in  all  cases  but  those  of  re- 
bellion or  invasion,  and  the  public  safety  requiring  it,  that  the 
privilege  of  the  Writ  shall  not  be  denied.  This  leaves  the  pri- 
vilege of  the  Writ,  in  the  cases  of  rebellion  or  invasion,  the  public 
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safety  requiring  suspensioDj  in  exactly  the  same  position  as  though 
nothing  had  been  said  in  the  Constitution  in  regard  to  it.  The  pri- 
vilege  is  to  be  inviolate  in  other  cases  only ;  if  this  be  so,  it  is  op- 
tional with  the  power  not  restricted,  when  those  cases  arise.  Tbe 
power  that  has  the  right  to  give  the  privilege,  in  the  United  States 
courts,  as  remarked  by  Judge  Marshall,  (4  Cr.  94,)  who,  even  where 
a  mention  of  the  privilege  of  the  Writ  is  guarantied  by  the  Con- 
stitution, has,  according  to  him,  to  make  a  law  to  give  it  vitality. 
It  is  optional  with  that  power  to  restrict  it;  that  power  is  the  Exe- 
cutive and  Congress ;  they  are,  therefore,  the  power  to  restrict,  by 
law,  the  issuing  of  the  Writ  out  of  these  courts,  they  are  the  sus- 
pending- power. 

3.  The  Language  of  the  Constitution  was  the  customary  Lan- 
guage of  the  Bay, 

Mr.  Binney  writes,  (page  7,)  ^^But  the  language  of  the  Consti- 
tution, in  this  particular,  was  not  the  customary  language  of  the 
day,  either  in  England  or  in  the  United  States;  and  the  Parlia- 
mentary practice  was  the  very  thing  that  was  to  be  strenuously 
rejected  and  excluded."  This  involves  the  assertion  of  the  follow- 
ing facts : 

1st.  That  the  language  of  the  Constitution,  in  this  particularj 
was  not  the  customary  language  of  the  day. 

2d.  The  language  of  the  Constitution  differs  from  the  customary 
language  of  the  day 

3d.  A  customary  language  which  differed  from  that  in  the  Con- 
stitution. 

4th.  That,  in  England  and  the  United  States,  the  customary 
language  differed,  in  this  particular,  from  that  used  in  the  Consti- 
tution, and, 

5th  and  lastly.  That  the  Parliamentary  practice  was  the  thing 
to  be  excluded  and  strenuously  rejected. 

Then  comes  the  statement,  based  on  these  propositions,  that 
^^  the  language  of  the  Habeas  Corpus  clause  in  the  Constitution 
was  nevf,  and  is  peculiar;  and  it  must  be  viewed  in  its  own  light, 
and  in  the  light  afforded  by  other  parts  of  the  same  Constitution." 
V/hether  this  be  so,  that  it  was  intended  to  use  the  words  in  the 
Constitution  in  a  different  sense  from  the  usual  and  customary,  and 
that  the  Parliamentary  practice  was  to  be  "  strenuously  rejected 
and  excluded,"  is  to  be  judged  of  by  this  argument.  The  burden 
of  proof  is  on  Mr.  Binney  to  show  this  change  from  the  usual  course 
of  things,  and  the  usual  meaning  of  words;  especially  when  it  has 
been  decided  that  a  cotemporary  exposition  of  the  Constitution 
fixes  the  construction.  (Stuart  vs.  Laird,  1  Cranch,  299.)  That 
there  was  a  customary  language  needs  no  proof. 

'''  The  Constitution  does  not  use  the  word  suspended  in  an  arti- 
ficial or  technical  sense,  for  it  had  none  in  this  relation."  (B.,  p.  7.) 
This  is  true,  no  doubt,  of  the  word  suspended ;  but  when  the  phrase 
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is  used,  suspend  the  privilege  of  the  Writ  of  Habeas  Corpus,  does 
it  not  become  a  legal  expression? 

By  the  constitution  of  Massachusetts,  passed  in  1780 — seven 
years  before  the  Constitution  of  the  United  States — it  v^as  pro- 
vided that  "  the  privilege  and  benefit  of  the  Writ  of  Habeas  Corpus 
shall  be  enjoyed  in  this  commonwealth  in  the  most  free,  easy,  cheap, 
expeditious  and  ample  manner;  and  shall  not  be  suspended  by  the 
Legislature,  except,"  &c.  (Sec.  7,  chap,  vi.)  And  by  the  Decla- 
ration of  Rights  attached  thereto  "the  power  of  suspe7iding  laws, 
or  the  execution  of-  the  laws,  ought  never  to  be  exercised  but  by  the 
Legislature^  or  by  authority  derived  from  it,  to  be  exercised  in 
such  particular  cases  only  as  the  Legislature  shall  expressly  pro- 
vide for."  (Sec.  20.)  The  same  may  be  found  in  the  Declaration 
of  Rights  of  New  Hampshire,  adopted  in  1792,  (Sec.  29 ;)  also  that 
as  to  Habeas  Corpus,  above  mentioned.  Also  in  that  of  Vermont, 
1793,  (Sec.  15;)  the  constitution  of  that  State  providing,  ''All 
prisoners,  unless  in  execution  or  committed  for  capital  offences, 
when  the  proof  is  evident  or  presumption  great,  are  declared  bail- 
able." 

By  the  Bill  of  Rights  of  Kentucky,  adopted  in  1799,  (Sec.  16,) 
"no  power  of  suspending  laws  shall  be  exercised  unless  by  the  Ge- 
neral Assembly  or  its  authority.  (Sec.  18.)  That  all  persons  shall 
be  bailable  by  suflScient  securities,  unless  for  capital  offences,  when 
the  proof  is  evident  or  presumption  great;  and  the  privilege  of  the 
Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless  when,  in 
cases  of  rebellion  or  invasion,  the  public  safety  may  require  it." 
And  in  the  constitution  of  Georgia,  adopted  in  1798,  (Sec.  9,  Art. 
IV.,)  "The  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless 
when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may  re- 
quire it."  And  in  the  Bill  of  Rights  of  Virginia,  June  12,  1776,. 
(Code  of  Virginia,  p.  32,)  it  is  written,  "  That  all  power  of  suspend- 
ing laws,  or  the  execution  of  laws,  by  any  authority,  without  con- 
sent  of  the  representatives  of  the  people,  is  injurious  to  their  rights, 
and  ought  not  to  be  exercised."  These  quotations  also  prove  that 
the  word  privilege  was  not  used  to  mean  a  mere  personal  privi- 
lege, as  used  in  the  law,  but  a  privilege  or  benefit,  or  as  one  of  the 
immunities  or  liberties  of  the  citizens  of  the  United  States. 

"We  have  taken  from  the  statute  book  of  the  country  the  most 
valuable  part  of  our  Constitution,"  said  a  member  of  Congress,  in 
1807.  {Vide  An.  of  9th  Com,  2d  Sess.)  "The  Convention  which 
framed  the  Constitution,  believing  that  there  might  be  cases  when 
it  would  be  necessary  to  vest  a  discretionary  power  in  the  Execu- 
tive, have  constituted  the  Legislature  the  judges  of  this  necessity." 
(Ibid.,  422.) 

"Such  is  the  value  of  this  privilege,"  remarked  another,  "that 
even  the  highest  legislative  body  of  the  Union — the  legitimate  Re- 
presentatives of  the  nation — are  not  entrusted  with  the  guardian- 
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ship  of  it,  or  suffered  to  lay  their  hands  upon  it,  unless  when,  in 
cases  of  extreme  danger,  the  public  safety  shall  make  it  necessary.'' 
(An.  of  9th  Cong.,  2d  Sess.,  502.) 

''  In  vain  does  the  law  proclaim  that  no  man  shall  be  imprisoned 
contrary  to  law,  if  the  party  imprisoned  has  no  access  to  a  tribunal 
to  decide  the  question  of  legality.  In  vain  does  the  law  promise  a 
trial  by  peers,  if  the  imprisoned' party  can  have  no  access  to  a  tri- 
bunal where  he  can  demand  such  a  right.  In  short,  without  the 
Writ  of  Habeas  Corpus,  rights  of  personal  liberty,  however  solemnly 
proclaimed,  would  exist  but  in  name.  This  Writ  of  Habeas  Corpus 
is  coeval  with  the  rights  which  it  secures."  (J.  M.  Broom,  of  Del., 
An.  of  9th  Cong.,  2d  Sess.,  505.) 

'^  Great  attention,^'  remarks  Mr.  Dwarris,  in  his  able  work  on 
Statutes,  (page  693,)  "  should  be  paid  to  the  views  of  those  who 
lived  about  the  time  that  the  law  was  made."  From  Mr.  Binney's 
remarks  one  might  be  almost  led  to  suppose  the  normal  condition 
of  the  people  of  this  country  is  imprisonment,  the  abnormal  free- 
dom from  arrest  and  detainer. 

4.  The  position  shows  that  Congress  should  join  in  the  suspe7i- 
sion. 

The  position  of  the  clause  under  consideration  is  in  the  Article 
of  the  Constitution  which  treats  of  the  Legislative  power,  and  in 
the  Section  of  that  Article  which  restricts  the  powers  of  Congress. 
We  can  reasonably  argue  from  this,  that  Congress  is  the  power 
restricted- — Congress  is  the  power  to  suspend,  when  those  restric- 
tions do  not  apply.  Mr.  Binney  says  that  the  clause  was  placed 
in  this  section  by  the  Committee,  because  it  is  merely  a  restrictive 
clause,  not  because  it  refers  to  Congress.  They  ''placed  it  in  the 
ninth  section  of  the  first  article  of  the  Constitution,  which  is  restrict- 
ive from  beginning  to  end."  (B.,  p.  32.)  Is  not  this  an  evidence 
of  the  intent  of  the  makers  of  the  Constitution,  who  did  not  object 
to  the  alteration,  and  of  Mr.  Gouverneur  Morris,  who  proposed  it, 
and  who  was  the  person  to  whom  the  Committee  on  Style  left  the 
performance  of  most  of  their  labors,  that  he  and  they  considered 
that  it  was  in  the  wrong  place  before,  and  therefore  he  and  they, 
changed  it  to  its  proper  place?  Mr.  Binney  thinks  it  w^as  placed 
there  ''  for  the  reason,  probably,  that  the  clause  is  directly  restrict- 
ive." This  probability  is  afterwards  advanced  to  a  certainty;  for, 
in  referring  to  the  XI.  and  XII.  Amendments  to  the  Constitution, 
it  is  remarked:  ^'  One  of  these  was  intended  to  abridge  the  judicial 
power,  the  other  to  alter  the  mode  of  electing  the  President.  The 
whole  must  have  the  same  meaning,  wherever  they  may  be  placed. 
Their  most  natural  position  is  in  the  same  section  with  the  JECabeas 
Corpus  clause,  as  they  are  uniformly  restrictive,''  (B.,  p.  34.)  And, 
as  a  further  argument  in  favor  of  his  position,  he  says,  (p.  33;) 
"With  the  exception  of  this  clause  and  one  that  precedes  it,  and 
prohibits  the  prohibitio7i  by  Congress  of  the  importation  of  slaves 
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prior  to  1808,  there  is  not  a  paragraph  in  the  section  which  does 
not  begin  with  a  restraining  and  disabling  No,  Most  of  these  pa- 
ragraphs restrain  and  disable  Congress.  One  of  them  restrains  the 
Executive  department;  another  of  them  restrains  all  persons  who 
hold  an  office  of  trust  or  profit  under  the  United  States,  in.,  what- 
ever department."  But  are  not  the  words  "shall  not  be  suspend- 
ed" synonymous  with  saying,  no  "  privilege  of  the  Writ  of  Habeas 
Corpus"  shall  be  suspended?  Is  not  the  expression  in  the  clause 
a  negative? 

Every  clause  of  Sec.  9th,  Art.  L,  applies  to  Congress,  undoubt- 
edly; one  is,  it  is  true,  a  restriction  on  the  purse  of  the  Executive. 
Congress  is  the  power  to  grant  or  not;  a  restriction  is  placed  on 
persons  as  to  receiving  presents,  &c. ;  Congress  is  the  power  to 
withhold  or  waive  it.  These  appear  to  be  stuck  in  at  the  end  of 
the  section.  The  first  six  clauses  undoubtedly  apply  to  Congress. 
The  whole  of  the  Article,  (forty-eight  clauses,)  except  one  clause, 
applies  to  the  Legislative  branch.  In  the  first  clause  "the  general 
negative  of  these  restrictions  is  qualified  by  an  express  limited 
affirmation  of  the  power  of  Congress,  and  there  is  a  limited  affirma- 
tion which  qualifies  the  general  negative  in  the  Habeas  Corpus 
clause;  but  with  this  remarkable  difference,  that,  while  the  power 
of  Congress  is  expressly  affirmed  in  the  first,  it  is  not  expressly 
affirmed  in  the  second.  The  word  Congress  is  not  there."  (Ibid.) 
Yet  Mr.  Binney  would  not  argue  that,  if  the  word  Congress  had 
been  left  out  of  the  first  clause  of  this  section,  if  it  had  read,  "The 
migration  or  importation  of  such  persons  as  any  States  now  exist- 
ing shall  think  proper  to  admit,  shall  not  be  prohibited,  prior,"&c., 
that  the  absence  of  the  word  Congress  would  have  given  the  Execu- 
tive power  to  prohibit,  after  the  period  had  elapsed,  without  any 
Act  of  Congress,  or  to  have  imposed  a  tax  not  exceeding  ten  dol- 
lars per  man.  Then  how  can  he  imply,  because  the  word  was  in- 
serted in  the  former  clause  of  the  same  section- — which  is  prohibi- 
tory throughout,  and  which,  it  is  thought,  has  been  already  shown, 
was  intended  to  apply  to  Congress  in  general— that  it  is  not 
intended  to  apply  to  the  next?  The  clause  would  read— the  sec- 
tion not  having  been  divided  into  numbered  clauses,  by  the  Con- 
vention— -as  one  section.  "  The  migration,  &c.,  shall  not  be  pro- 
hibited by  Congress,  &c. ;  the  privilege  of  the  Writ  of  Habeas 
Corpus  shall  not  be  suspended"  by  Congress;  no  bill  of  attainder, 
&c.,  shall  be  passed"  by  Congress;  and  so  through  the  remaining 
clauses  of  the  section.  The' first  clause  does  not  say  who  shall  im- 
pose the  tax,  yet  Congress  would  be  the  power.  Five  succeeding 
clauses  have  not  the  word  Congress  in  them;  in  the  seventh,  no 
title  of  nobility  is  to  be  "granted  by  the  United  States."  If  Mr. 
Binney's  argument  is  correct,  this  applies  to  the  President.  Con- 
gress is  not  named,  therefore  Congress  can  grant  titles  of  nobility. 
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Let  any  one  read  this  section,  and  he  will  agree  with  us,  that  the 
arguer  must  be  in  great  straits  who  resorts  to  such  suppositionSc 
Is  the  Executive  to  make  a  bill  of  attainder,  and  pass  ex  fo^t  facto 
laws?  Is  he  to  lay  taxes?  Congress  is  not  mentioned,  except  in 
the  1st  and  7th  clause.  The  latter  says  that  ''No  person,  holding 
office  under  them  (the  United  States)  shall,  without  the  consent  of 
Congress,  accept  any  present,"  &c.  Congress  is  not  excluded,  be- 
cause not  expressly  mentioned  in  the  other  clauses. 

That  this  is  the  restrictive  clause,  is  hardly  proved  by  an  exami- 
nation of  the  Constitution.  That  Congress  shall  have  power  to  de- 
clare the  punishment  of  treason,  determine  the  time  of  choosing 
electors,  make  needful  rules  for  territories,  &c,,  are  restrictions  on 
the  power  of  the  people  of  the  States,  on  the  States,  and  on  the 
Executive.     They  are  not  in  section  9th. 

The  matter  of  arrangement  had  less  consideration  than  any  other 
subject.  It  was  done  by  the  Committee  appointed  to  revise  the 
style  and  arrangement,  remarks  Mr.  Binney  (p.  34,)  yet  he  says 
that  ''The  Committee  on  Style  and  Arrangement  was  the  best  pos- 
sible." This  remark  is  qualified,  because,  "though  several  amend- 
ments to  parts  of  their  report  were  offered  in  the  Convention,  no 
articulate  consideration  was  given  to  the  order  and  position  of  the 
different  sections  and  clauses,  as  reported  by  the  Committee.  From 
the  manner  in  which  the  amendments  were  made  to  the  Constitu- 
tion after  it  was  adopted,  all  but  the  11th  and  12th  have  no  position 
at  all."  Might  not  this  have  resulted  from  the  fact  that  the  Con- 
vention was  satisfied  that  the  arrangement  was  the  best  possible,  as 
well  as  that  the  Committee  was  the  best  possible  ? 

After  the  Committee  made  their  report,  September  12,  the  Con- 
vention was,  until  September  17,  making  amendments  to  that  re- 
port. (1  Ell.  Deb.,  298.)  As  to  those  made  after  the  adoption  of 
the  Constitution,  neither  the  Convention  nor  the  Committee  had  any- 
thing to  do  with  them. 

"The  Constitution  has,  for  obvious  reasons,  enuw^erated  and  spe- 
cified the  powers  of  Congress.  If  Congress  was  to  have  the  power 
of  suspending  the  Writ,  why  not  specify  it  with  the  other  powers 
in  the  eighth  section?"  is  asked  in  a  triumphant  way.  (B.  50.) 
They  have  done  so,  not  expressly,  but  by  implication.  By  the 
18th  clause,  (as  it  is  now  called.  Originally  the  clauses  were  not 
numbered  nor  headed.)  Section  8th,  Article  I.  of  the  Constitution: 
"Congress  are  to  make  all  laws  which  shall  be  necessary  and  pro- 
per/or carrying  into  execution  all  powers  vested  hy  this  Constitu- 
tion in  the  Government  of  the  United  States,  or  any  department  or 
officer  thereof  Under  this,  Congress  is  to  make  the  laws  to  carry 
into  execution  the  power  of  the  President ;  though  the  President 
have  the  right  to  suspend,  such  a  law  would  be  both  "  necessary  and 
proper,"  or  we  would'  be  living  under  the  arbitrary  sway  of  one 
man.     Mr,  Binney  says  that  the  "  power  is  vested  in  the  President 
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by  general  terms;"  the  power  should  be,  therefore,  made  concise 
and  clear  by  Congress.  He  thinks  (p.  51)  that  "the  law  must  be 
necessary  and  proper,  and  it  is  neither  when  the  Constitution  is  the 
law."  Chief  Justice  Marshall  does  not  agree  with  him.  {vide  4 
Cranch.  75.) 

The  Constitution  is  not  explicit  upon  every  point;  laws  are  re- 
quired to  make  it  so;  and  we  have  shown  that  the  clause  we  are 
discussing,  is  less  explicit  than  most  others ;  and  also  that  it  is  the 
most  important  clause  relating  to  our  liberties  in  the  whole  of  that 
instrument. 

Every  statute  should  be  construed  by  the  words  of  the  statute : 
but  where  the  statute  is  silent,  we  must  be  governed  by  contempo- 
raneous exposition  and  by  history;  and  that  is  the  case  with  this 
clause,  and  English  law  giving  us  the  Writ,  and  English  common 
and  statute  law  governing  us,  to  a  very  great  extent.  Our  Govern- 
ment being  founded  on  English  analogy,  we  should,  in  every  case 
adapted  to  our  circumstances, — and  it  certainly  cannot  be  pretend- 
ed that  if  Congress  had  the  power  to  suspend,  it  would  not  be 
adapted  to  our  circumstances, — we  are  bound  to  presume,  nothing 
being  to  the  contrary  in  our  own  law  or  history,  that  English  ana- 
logy is  to  govern.  As  to  the  origination  of  the  Act  of  Charles  from 
jealousy  of  the  King,  it  shows  there  must  have  been  cause. 

5.  The  suspension  of  the  "privilege  is  not  only  hy  the  Constitution^ 
hut  hy  the  power  having  the  right  to  say  that  it  shall  he  suspended. 

"The  Constitution  does  not  authorize  any  department  of  the 
Government  to  authorize  it.  The  Constitution  itself  authorizes  it." 
(B.  p.  11,  vide  p.  21—40.)  It  does  not  authorize  any  department 
to  "  authorize  it."  This  is  the  question  in  dispute — Does  it  autho- 
rize or  empower  the  President,  or  some  other  department,  to  autho- 
rize^  or  does  it  go  into  effect  without  any  authorization?  Because 
an  instrument  authorizes  or  empowers  a  person  to  have  a  thing 
done,  under  certain  conditions,  which  are  to  be  judged  of  by  him, 
that  when  those  conditions  arise,  he  does  not  authorize  it  to  be 
done,  is  difficult  to  understand,— the  clause  in  the  Constitution 
is  a  double  authority  ? 

The  Constitution  authorizes,  1st.  Some  power  to  suspend.  2d. 
It  also  authorizes  the  suspension  to  take  place  when  the  power  says 
it  should.  The  privilege  may  be  suspended:  somebody  is  to  sus- 
pend. 

These  distinctions  the  reader  will  bear  in  mind.  A  corollary 
from  these  propositions  is,  that  the  power  authorizes  the  suspension. 
The  Constitution  says  you  are  to  authorize  the  suspension.  Power  is 
given  by  the  people,  through  the  Constitution,  to  this  power  to 
authorize  this  suspension.  The  Constitution  does  not  authorize  the 
suspension  of  the  Writ,  till  the  power  to  act  gives  the  clause  vita- 
lity and  life — till  that  power  says,  let  the  Writ  be  suspended — then 
the  Constitution  says  the  Writ  is  to  be  suspended.     The  power 
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saying  the  Writ  is  to  be  suspended,  authorizes  its  suspension.  If 
the  power  did  not  say,  suspend  the  privilege,  the  words  of  the  Con- 
stitution would  be  dead;  that  power  authorizing  gives  life  to  the 
words  of  the  instrument.  There  is  an  authority  to  the  power  to 
authorize,  and  the  Constitution  is  aii  authorization  of  that  power- 
it  is  a  double  authority. 

It  certainly  will  not  be  pretended,  that  a  rebellion  ipso  facto  sus- 
pends the  privilege;  yet  the  argument  goes  to  that  extent.  The 
Executive,  if  the  proper  power,  suspends  the  privilege  of  the  Writ. 
He  does  so,  because  he  is  authorized  to  do  so  by  the  Constitution; 
he,  judging  from  the  fact  of  rebellion  or  invasion,  and  the  public 
safety  requiring  it,  does  what? — ^Authorizes  the  courts  to  suspend 
the  privilege.  It  is  an  Executive  authorization,  as  well  as  a  Con- 
stitutional. If  we  grant,  the  Executive  may  suspend.  If  the 
clause  does  not,  by  its  necessary  implication,  give  power  to  any  de- 
partment to  authorize  the  suspension  of  the  privilege,  where  is  the 
right  of  the  President  to  authorize  the  suspension,  as  it  has  been 
claimed  he  has?  Are  not  the  facts  of  rebellion  and  invasion,  and 
the  pubHc  safety,  precedent  conditions  to  suspension  ?  Does  not 
the  department  or  departments,  ascertaining  the  facts  and  having 
the  power  to  suspend,  authorize  it?  The  Constitution  empowers  a 
power  to  suspend,  under  contingencies.  When  they  happen,  that 
power  authorizes  suspension. 

We  next  have  it  asserted  that  ^'  the  suspension  of  the  privilege 
under  this  constitutional  power,  becomes  an  executive  act,  and  not 
a  legislative  act."  (B.  p.  46.) 

This  is  the  question  in  dispute;  let  us  see  how  the  conclusion  is 
arrived  at.  We  must  bear  in  mind  the  argument  just  made,  be- 
cause it  is  upon  this  Mr.  Binney  arrives  at  this  conclusion,  and 
strange  is  the  reasoning:  *'A  power  by  the  Constitution  to  autho- 
rize the  suspension  of  a  privilege,  would  be  a  power  to  authorize  it 
hj  legislation,  and  then  the  suspension  will  be  an  executive  act, 
under  the  legislative  authority.  The  Constitution  authorizes  the 
suspension,  under  conditions,  and  therefore  the  suspension,  in  the 
cases  supposed,  is  an  Executive  Act."  (Ibid.) 

We  now  see  the  object  of  the  former  argument.  It  was  the  same 
as  saying,  1st.  The  Constitution  authorized  the  suspension  of  the 
privilege  of  the  Writ.  2d.  It  authorizes  no  one  to  exercise  any 
authority  in  suspending;  it  gives  no  power  to  authorize  to  another; 
it  is  the  only  authority;  therefore,  the  Executive  is  the  only  pro- 
per person.  Let  us  again  look  at  the  words  of  the  clause,  lest  we 
be  led  astray  by  the  Mutiana  cautio  of  Mr.  Binney.  The  words  of 
the  clause  are,  ^^shall  not  be  suspended,  unless,"  &c.  This  cer« 
tainly  implies  a  power  to  suspend ;  it  is  the  same  as  saying,  ^'  The 
privilege  of  the  Writ  shall  be  suspended,"  in  the  future,  in  the  ex- 
cepted cases,  by  the  power  having  the  right  to  suspend.  This  im- 
plies, 1st,  A  power  to  suspend  which  is  not  named.     2.  An  autho- 
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rity  to  suspend  by  that  power,  the  conditional  facts  having  been 
first  ascertained.  3o  A  suspension  of  the  privilege,  under  those 
facts.  4.  A  power  which  authorizes  each  suspension.  The  power 
to  suspend  is  not  mentioned.  We  then  bring  into  eiFect  Art.  1, 
Sec.  VIII.,  clause  18th,  vesting  in  Congress  the  right  to  make  laws 
necessary  to  carry  into  execution  "  all  powers  vested  by  the  Con- 
stitution in  the  Government  of  the  United  States,  or  any  depart- 
ment or  officer  thereof."  The  power,  therefore,  belongs  to  Con- 
gress. 

There  is  another  kind  of  a  power,  a  legal  power  with  which  this 
power  appears  to  be  blended  by  Mr.  Binney. 

An  authority  by  virtue  of  a  power  of  this  kind  is  considered  as 
the  act  of  the  original  maker  of  the  powerj—it  refers  to  real  and 
personal  estate,  and  cannot  be  delegated, — it  is  created  by  will  or 
deed.  (Sugden  on  Powers,  331.)  That  can  hardly  be  considered 
this  case;  authority  under  the  Constitution  is  delegated  every  day, 
the  Constitution  establishes  the  Legislature  and  the  Executive,  they 
establish  the  Courts ;  some  one  may  say  this  is  by  virtue  of  the 
Constitution,  but  do  they  not  authorize  some  one  to  execute  their 
process?  Do  they  not  authorize  it  to  issue — the  Marshall  to  serve 
it?  The  Constitution  authorizes  many  acts,  but  do  not  persons 
authorize  those  acts  to  be  done,  and  so  give  the  Constitution  life, 
vitality? 

The  power  of  suspension  being  given  by  a  written  Constitution, 
and  being  qualified  in  it,  *^in  regard,  therefore,  to  the  qualified 
right  of  being  exempt  from  imprisonment  without  trial,  unless  in 
cases  of  rebellion  or  invasion^  when  the  pullic  safety  requires  such 
imprisonment^  we  must  discard  English  analogy."  (B.  p.  21.)  By 
this  sentence  Mr.  Binney  has  narrowed  the  question  down  to  its 
proper  shape,— arrest  is  not  mentioned.  Must  we  discard  English 
analogy  in  the  excepted  cases,  nothing  being  in  the  Constitution  on 
the  subject?  He  says,  in  these  excepted  cases,  (unless,  &c.,)  we 
must  not  discard  English  analogy,  in  the  cases  not  excepted  we  are 
to  discard  it,  in  all  other  cases  we  are  to  accept  it;  this  is  what  the 
writer  has  been  trying  to  prove. 

This  is  the  only  question  that  admits  of  argument  in  the  clause. 
The  Constitution  of  this  country,  it  is  true,  as  he  remarks,  (p.  21,) 
must  be  judged  by  its  own  distribution  and  ordination  of  powers, 
but  certainly,  we  are  not  confined  only  to  the  jealousies  or  confiden- 
ces which  appear  in  it.  History  can  be  accepted  as  some  guide  to 
the  present,  especially  where  it  is  applied  to  an  important  power, 
the  party  to  exercise  which  is  not  expressed,  so  as  to  ascertain  who 
that  party  is. 

6,  The  care  of  the  public  safety  is  not  under  the  exclusive  control  of 
the  President,  it  is  with  Congress  and  the  President. 

"The  whole  question  of  deciding  with  authority,  when  in  cases 
of  rebellion  or.  invasion^  the  public  safety  requires  the  suspension 
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of  the  personal  privilege  of  the  Writ  of  Habeas  Corpus,  is  left  by 
this  clause  to  the  person,  body,  or  power,  invested  by  other  parts  of 
the  Constitution,  with  the  care  of  the  public  safety,  to  this  intent 
and  effect,  in  time  of  rebellion  or  invasion.  There  can  be  no  rea- 
sonable doubt  about  this."    (B.  p.  31.) 

Although  the  clause  referred  to  does  not  point  to  any  particular 
power  to  suspend  the  privilege,  yet  it  may  be  reasonably  argued 
from  its  wording,  that  the  power  charged  with  the  care  of  the  public 
safety  is  the  one  to  suspend.  The  requirement  is  not  only  rebellion 
or  invasion,  which  are  facts,  but  a  deduction  from  those  facts,  a  re- 
sult which  requires  thought  and  deliberation  to  ascertain- — that  is, 
the  public  safety.  There  is  nothing  expressed  in  the  Federal  Con- 
stitution as  to  who  is  to  take  care  of  the  public  safety;  but  the 
uniform  custom  has  been  to  consider  no  particular  department  as 
charged  with  it,  but  to  consider  that  it  is  a  function  of  all  the  de- 
partments united,  unless  Congress,  by  law,  give  the  Executive  the 
power,  as  has  been  done  in  certain  cases.  The  Constitution  would 
seem  to  imply  from  the  powers  given  to  Congress,  in  Section  8,  of 
Article  1,  that  it  is  the  department  especially  charged  with  its  care. 
For  instance,  they  are  to  define  and  punish  piracies,  felonies  com- 
mitted on  the  high  seas,  and  offences  against  the  law  of  nations; 
to  declare  war,  &c. ;  to  raise  and  support  armies ;  to  provide  and 
maintain  a  navy;  to  make  rules  for  the  government  and  regulation 
of  the  land  and  naval  forces ;  to  lorovide  for  calling  forth  the  mili- 
tia to  execute  the  laws  of  the  ?7nz6)?i,  suppress  insurrections,  and  re- 
pel invasions;  to  provide  for  organising,  arming  and  disciplining 
the  militia,  and  for  governing  such  parts  of  them  as  may  be  em- 
ployed in  the  service  of  the  United  States;  to  exercise  jurisdiction 
over  all  forts,  dock-yards,  &c.,  and  by  Section  3,  Article  III.,  they 
are  to  declare  the  punishment  of  treason.  Everything  in  it  implies 
that  Congress  is  to  say  what  the  public  safety  requires.  There  is 
also,  another  reason,  which  shows  Congress  should  be  a  component 
department  in  deciding  what  the  public  safety  requires. 

Congress  is  a  deliberative  body,  the  President  the  power  to  exe- 
cute the  w^ill  of  that  deliberative  body;  and  in  every  good  Govern- 
ment there  is  a  power  to  think  and  a  power  to  act.  A  number  of 
men  think  better  as  a  mass  than  one;  one  executes  the  will  of  that 
number  better  than  many.  This  is  seen  in  all  Republican  Govern- 
ments and  Limited  Monarchies:  the  Archons  and  the  Senate,  the 
Consul  and  the  Senate,  the  Doge  and  the  Council  of  Ten,  the  King 
and  the  Parliament,  and  the  President  and  Congress;— the  one  to 
execute,  the  other  to  deliberate — to  say  what  is  to  be  done — ^exe- 
cuted— when  the  law  shall  be  made,  or  when  repealed  or  suspended 
in  toto  or  fro  tanto :  the  other  to  execute  the  result  of  their  deli- 
berations. Even  the  Porte  has  its  Divan.  The  fact  of  what  the 
public  safety  requires,  is  for  Congress;  but  not  Congress  alone- 
Congress  act  with  the  President. 
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Mr.  Binney  grants  the  authority  of  the  Legislature  to  watch  over 
the  public  safety,  (p.  41,)  saying  that  '^  the  authority  of  the  Legis- 
lature to  provide  by  law  for  the  general  safety  of  the  nation,  will 
not  be  brought  into  question."  The  effect  of  this,  it  is  his  intention 
to  do  away  with,  as  far  as  it  applies  to  the  clause  under  considera- 
tion, by  declaring  that  ''the  conditions  under  which  this  privilege 
may  be  denied,  are  peculiar^  and  demand  consideration."  These 
conditions  are  two :  1st.  Rebellion.  2d.  The  public  safety — i.e., 
the  public  safety  requires  the  suspension.  "It  is  not,"  it  is  said, 
''  the  publw  safety  in  general^  but  public  safety  in  that  conjuncture 
of  rebellion  that  is  referred  to  in  the  Constitution ;  for  the  clause 
has  connected  inseparably  the  suspension  with  rebellion.  Rebel- 
lion and  the  suspension  of  the  privilege  are  contemporaneous  and 
conterraneous,"  We  Would  say,  in  answer,  is  not  the  general  safety 
of  the  public  in  time  of  rebellion  the  fact  referred  to?  Does  it  oust 
the  jurisdiction  of  Congress  to  watch  over  and  attend  to  the  public 
safety  in  the  time  of  peace,  because  a  rebellion  occurs  which  de- 
mands from  them  increased  vigilence?  Because  rebellion,  and  the 
privilege  to  be  temporarily  suspended,  are  to  operate  in  the  same 
country  at  the  same  time?  Because  connected  in  cause  and  conse- 
quence? Is  that  a  reason  to  debar  Congress  of  this  power?  Because 
they  have  a  necessary  relation,  as  said  on  the  same  page,  will  that 
oust  the  power  which,  it  is  granted,  the  Legislature  have  in  time  of 
peace,  just  as  the  power  to  watch  over  the  public  safety  comes  into 
full  activity  ? 

Mr.  Binney  thinks  the  President  is  the  power  to  watch  over  the 
public  safety,  because  he  is, 

1st.  To  see  that  the  laws  be  faithfully  executed.  That  clause  is 
merely  confirmatory  of  the  Executive  power;  it  does  not  give  the 
President  the  right  of  dispensing  with  laws.  The  right  to  do  this 
would  make  his  discretion  the  law. 

2d.  To  defend  and  protect  the  Constitution,  and  support  it.  It 
cannot  be  deduced  from  this  that  he  is  to  do  avv^ay  with  that  part 
he  considers  unnecessary,  for  he  might,  at  some  time,  under  such  a 
plea,  do  away  with  the  whole. 

3d.  Because  we  have  the  continued  voice  of  the  Legislature,  and 
the  law,  for  sixty-five  years,  that  he  is  both  to  decide  the  fact  of 
the  rebellion  and  to  measure  the  danger  to  the  public  arising  from 
it,  and  that  it  is  his  duty.  The  power  to  do  this  is  not  granted  by 
Congress  to  him,  but  is  assumed  by  it  to  be  both  his  power  and 
duty;  and  very  large  power  is  given  to  him  on  that  hypothesis,  to 
assist  in  the  execution  of  what  is  manifestly  a  Legislative  power, 
the  calling  forth  of  the  Militia.  It  was  the  assumption  of  the  first 
Legislature  which  provided  for  calling  forth  the  Militia  to  repel  inva- 
sion or  suppress  insurrection.  It  was  also  assumed  by  Congress 
that  it  was  the  President's  power  and  duty  to  say  what  the  public 
safety  required,  both  in  rebellion  and  invasion.  ( Vide  B.,  p.  42.) 
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Mr.  Binney  grants  that  this  was  not  the  opinion  of  the  Congress 
of  1792,  (B.,  p.  43,)  and  mentions  an  example  which  is  against  his 
theory  of  the  discretionary  power  of  the  Executive.  It  is  disposed 
of,  however,  as  *' an  absurd  provision."  It  shows,  it  cannot  be 
denied,  the  intent  of  the  second  Congress  under  the  Constitution. 
The  Act  of  1792  was  passed  only  one  year  after  the  ratification  of 
the  amendments  to  the  Constitution,  when  those  were  living  who 
were  parties  to  the  Constitution;  when  the  President,  who  approved 
the  Act,  was  George  Washington,  President  of  the  Convention  of 
1787;  when  many  who  were  delegates  to  that  Convention  were 
members  of  that  Congress,  (in  the  first  Congress  there  were  six- 
teen of  the  thirty-nine  who  signed  the  Constitution;)  when  the 
very  part  Mr.  Binney  objects  to  (B.,  p.  43,  &c.,)  was  put  in  as  an 
amendment.  Antagonism  to  Washington,  Mr.  Binney  says,  car- 
ried the  amendment,  yet  that  existed  when  the  Act  of  1795  was 
passed,  in  which,  he  remarks,  '^  insurrection  and  invasion  were 
placed,  in  respect  to  the  President's  decision,  on  the  same  footing," 
(Ibid.,)  in  which  it  is  assumed  that  it  belongs  to  his  office  to  decide 
each  of  these  facts,— i.  e.,  rebellion- and  the  public  safety.  The  Act 
of  1792  was  to  be  "in  force  two  years,  and  from  thence  to  the  end 
of  the  next  session  of  Congress,  and  no  longer. ''  (1  Story  L.  of  U. 
S.,  286.)  That  was  until  two  years  after  May  2, 1792,  and  the  end 
of  the  next  Congress,  which  was  the  Congress  which  met  on  the  3d 
of  November,  1794,  and  ended  on  the  3d  of  March,  1795.  So  we 
find  another  Act,  November  29th,  1794,  authorizing  the  President 
to  call  out  the  Militia  in  the  Western  Counties  of  Pennsylvania, 
President  Washington,  although  the  President  of  the  Constitutional 
Convention,  never  presumed,  for  an  instant,  to  call  out  the  Militia 
without  an  Act  of  Congress. 

The  only  clear  case,  according  to  this  Act,  in  which  the  Presi- 
dent has  been  invested  with  discretionary  power  to  watch  over  the 
public  safety,  is  when  "  the  United  States  shall  be  invaded,  or  be 
in  imminent  danger  of  invasion,  from  ^nj  foreign  nation  or  Indian 
tribe."  Even  this  it  was  necessary  should  be  first  authorized  by  a 
law  of  Congress.  With  regard  to  the  right  of  the  President  to  act 
when  the  public  safety  may  require  it,  and  take  official  notice  of 
the  fact,  how  can  he  go  further  than  the  clause  in  the  Constitution 
which  provides  that  ''  he  shall  take  care  that  the  laws  be  faithfully 
executed."  Is  the  denying  them,  or  the  abolishment  of  them,  or 
the  suspending  them,  or  acting  contrary  to  them,  consistent  with 
the  Constitution,  and  is  such  power  given  by  the  Habeas  Corpus 
cluuse? 

The  opinion  of  Congress  has  been  shown  by  these  remarks,  tes- 
tified by  their  statutes;  that  from  these  statutes  it  cannot  be  pre- 
sumed the  President  was  to  call  out  the  Militia,  in  case  of  rebellionj 
without  further  knowledge  of  the  fact  than  that  knowledge  given 
to  every  man,  that  by  the  first  statute,  a  notification  was  to  be  given 
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him  jadicially;  by  the  next  he  was  authorized  to  call  out  certain 
troops;  and  that,  by  the  present  Act  such  judicial  notification  is 
first  necessary. 

A  word  as  to  the  constitutionality  of  the  provisions  of  these  Acts, 
Y/hich  Mr.  Binney  (page  43)  appears  to  doubt.  Chief  Justice  Ta- 
ney,  in  the  case  of  Luther  vs.  Eorden,  (7  How.  Eep.,  43,)  among 
other  remarks  as  to  the  discretionary  power  of  the  President,  refer- 
ring to  the  power  of  Congress  to  control  this  discretion,  especially 
as  regards  Section  1st  of  the  last  mentioned  Act,  says: 

'*^  They  might,  if  they  had  deemed  it  most  advisable  so  to  do, 
have  placed  it  in  the  power  of  a  court  to  decide  when  the  contingency 
had  happened  which  required  the  Federal  Government  to  inter- 
fere." 

In  a  reply  to  Patrick  Henry,  by  Mr.  Nicholas,  in  the  Virginia 
Convention,  met  to  ratify  the  Constitution— Mr,  Henry  having 
objected  to  the  Constitution  on  the  ground  that  it  did  not  declare 
that  the  civil  power  was  to  be  first  exhausted  before  the  military 
was  called  upon  to  execute  the  laws  of  the  Union,  said:  "From 
this  argument  it  might  be  inferred  that  the  executive  magistrate 
here  was  to  have  the  power  of  calling  forth  the  Militia.  What  is 
the  idea  of  those  gentlemen  who  heard  his  argument?  Is  it  not 
that  the  President  is  to  have  the  power?  No,  sir;  the  President 
is  not  to  have  this  power,  God  forbid  we  should  ever  see  a  public 
man  in  this  country  who  should  have  this  power.  Congress  only 
have  the  power  of  calling  forth  Militia.  I  will  trust  Congress,  be- 
cause they  will  be  actuated  by  motives  of  fellow-feeling.  They  can 
make  no  regulations  but  what  will  affect  themselves,  their  friends 
and  relations.  But  I  would  not  trust  a  prince,  whose  ambition 
and  private  views  would  be  the  guide  of  his  actions.  When  the 
Government  is  carried  on  by  representatives,  and  persons  of  my 
own  choice,  whom  I  can  follow  when  far  removed,  who  can  be  dis- 
placed at  short  periods,  I  can  safely  confide  the  power  to  them/' 
(Ell.  Deb.,  vol.  iii.,  p.  392.) 

From  the  facts  we  have  given,  Mr.  Binney  arrives  at  the  con- 
clusion that  '^  the  perfectly  untrammelled  judgment  of  the  Presi- 
dent has  been  resorted  to  by  Congress^  not  by  their  own  Legislative 
prescription,  hut  under  the  Oonstitution,  to  estimate  the  dangers  of 
insurrection  in  all  degrees  of  force  up  to  rebellion,  and  to  estimate 
the  military  forces  which  safety  requires."  (Page  45.) 

The  contrary  has  been  shown.  The  President  should  be  informed 
by  the  Marshal  and  Judge  that  the  laws  cannot  be  executed,  be- 
fore he  can  act  or  take  notice  of  the  rebellion.  This  is  granted  by 
Mr.  Binney,  (p.  46.)  He  there  tells  us  that  ^'  it  is  a" breach  of  the 
President's  duty,  not  to  declare  the  fact,  when  the  laws  are  opposed, 
and  the  execution  of  the  laws  is  obstructed  by  combinations  too 
powerful  to  be  suppressed  by  the  usual  course  of  judicial  proceed- 
ings and  the  llarshaVs  posse,'' 
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This  quotation  of  Mr.  Binney's  is  qualified  by  tbe  assertion  that 
''  the  President  does  not  decide  the  facts  conclusively  upon  Con- 
gress, so  as  to  command  the  means,  or  so  that  Congress  must  fol- 
low him  by  providing  the  means;  but  he  decides  them  officially.'' 
Then  comes  the  curious  assertion  that  this  power  of  deciding  offi- 
cially is  "  all  that  is  necessary  to  give  effect  to  a  warrant  of  arrest 
hif  him,  and  a  temporary  denial  of  the  privilege  of  the  Writ  of  Ha- 
beas Corpus.''  The  power  of  arrest  is  here  given  as  a  corollary 
from  the  above  remarks.  The  President  can  not  only  stop  the 
return  to  the  Writ,  but  from  suspending  tbe  right  to  the  Writ,  it 
is  singular  to  say,  deduced  that  he  has  the  right  to  issue  a  warrant 
of  arrest,  forgetting  that  the  V.  Amendment  provides  that  "  no 
person  shall  be  deprived  of  life,  liberty  or  property,  without  diie 
process  of  lawf  that  is,  judicial  process,  which  is  the  undoubted 
meaning  of  the  phrase.  The  expression  also  means  the  same  as  ''by 
the  law  of  the  land,"  in  Magna  Charta,  (2  Coke's  Insto,  50 ;  6  Barr., 
89.)  "  There  is  no  necessity  for  supposing,  in  regard  to  the  safety 
of  the  Country^  generally  and  at  large,  the  great  measures  which  are 
to  express  the  wisdom  of  the  Legislature  in  providing  for  the  sta- 
bility and  security  of  the  Country^  and  for  the  extension  of  its 
power,  to  make  it  safe  against  both  Invasion  and  Rebellion,  that 
these  measures  are  not  to  come  from'  the  Legislature,  They  are 
Legislcttive  measures,  and  must  come  from  the  Legislature  cdone; 
though  when  they  are  consummate  as  laws,  they  must  fall  within 
the  Executive  department  in  every  particular  in  which  that  depart- 
ment has  anything  to  do  with  them,  by  force  of  the  laws  or  the  Con- 
stitution.'' (B.,  p.  45.)     This  is  the  view  of  the  writer. 

In  the  next  sentence  a  curious  distinction  is  given  in  regard  to 
the  law,  before  there  is  any  necessity  for  applying  it,  and  the  effect 
of  it  at  the  time  its  application  is  necessary.  When  there  is  no 
invasion  and  no  rebellion,  then  the  measures  for  the  security  of  the 
country  the  Legislature  are  to  decide;  they  are  to  say  what  the 
public  safety  requires.  ''But  in  the  case  of  actual  rebellion  and 
actual  invasion,  the  declaration  or  proclamation  of  the  facts  is  not 
Legislative,  but  executive;  and  so  is  the  decision  of  what  the  public 
safety  requires,  for  that  is  a  conclusion  of  fact  from  other  facts  within 
the  range  of  the  same  Executive  duty," 

Now  it  must  not  be  forgotten  that  the  Act  of  Congress  under 
which  the  present  Executive  called  out  the  three  months'  volun- 
teers, is — "Whenever  the  laws  of  the  United  States  shall  be  op- 
posed, or  the  execution  thereof  obstructed,  in  any  State,  by  combi- 
nations too  powerful  to  be  suppressed  by  the  ordinary  course  of 
judicial  proceedings,  or  by  the  powers  vested  in  the  marshals  by 
this  act,  it  shall  be  lawful  for  the  President  of  the  United  States, 
to  call  forth  the  militia  of  such  State  or  States,  as  may  be  necessary 
to  suppress  such  combinationSj  and  to  cause  the  laws  to  be  faith- 
fully executed." 
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Now,  if  the  Executive  has  discretionary  power,  why  pass  this 
x4.ct  with  a  clause  which  reads,  the  President  is  not  to  act  till  the 
laws  cannot  be  carried  out,  and  which  impliedly  says  he  must  have 
notice  of  the  fact?  Did  not  the  Congress  which  met  after  Presi- 
dent Lincoln's  call  for  the  three  months'  men  in  April  last,  cure 
the  effect  of  this  discretion  exercised  by  him  in  calling  them  out? 
Was  it  not  deemed  necessary?  How  can  it  be  asserted,  as  on 
pages  43  and  44,  that  this  Act  assumes  that  it  belongs  to  the  Pre- 
sident's office  to  decide  the  facts  of  the  rebellion  and  the  require- 
ment of  the  public  safety,  i,  g.,  assumes  discretion  to  be  in  him? 

Why  vest  the  President  with  powers  under  this  Act,  after  first 
the  *^ judicial  proceedings"  are  unable  to  suppress  such  unlawful 
combinations,  and  after  'Hhe  marshals"  shall  have  exhausted  the 
power  of  a  sheriff  which  is  given  to  them  by  it,  either  by  the  posse 
Gomitatus  or  otherwise?  ^^The  President,"  said  Daniel  Webster, 
(Address,  Oct.  1832,  Worcester,  Mass.,)  ''  has  no  authority  to  em- 
ploy military  force  till  he  shall  be  duly  required  so  to  do  by  law 
and  the  civil  authorities.  His  duty  is  to  cause  the  laws  to  be  exe- 
cuted. His  duty  is  to  support  the  civil  authority;  his  duty  is,  if 
the  laws  be  resisted,  to  employ  the  military,  if  necessary,  but  to 
do  all  this  in  compliance  only  with  laiv  and  the  decisions  of  the  tri- 
bunals.'' 

"  The  President  is  to  judge  of  the  extent  and  necessity  of  the  means 
of  acting,  the  army,  navy,  and  militia,  and  their  numbers,  &c. ; 
Congress  have  no  right  to  judge  in  this  matter:  if  they  ''were  to 
take  from  him  the  power  of  deciding  upon  the  extent  and  neces- 
sity of  these  means,  it  would  invade  the  Executive  Department^ 
which  is  to  sustain  the  execution  of  the  laws.  And  if  they  were  to 
deny  him  the  means,  the  responsibility  would  be  with  Congress." 
(B.,  p.  45.)  They  are  to  obey  the  behests  of  the  President  as  far  as 
these  matters  are  concerned ;  according  -to  Mr.  Binney,  the  Exe- 
cutive says — I  want  1,000,000  men;  Congress  must  give  them;  they 
are  not  to  judge  of  the  extent  of  the  means,  or  whether  necessary 
or  not ;  "  their  numbers,  duration,  and  support,  must  depend  upon 
Congress;"  Congress  must  not  refuse  to  give  the  numbers  the 
Executive  may  require,  or  they  ''would  invade  the  Executive  De- 
partment." 

We  have  shown  that  they  have  given  discretionary  power  to 
Executive  in  certain  cases,  but  the  power  came  from  Congress,  not 
directly  from  the  Constitution;  that  Congress  had  originally,  in 
every  case,  jurisdiction  over  the  Army,  Navy,  and  Militia,  the  Con- 
stitution shows  conclusively;  if  the  President  has  power  to  judge 
whether  necessary  to  call  out  the  Militia,  &c.,  he  has  it  under  th^ 
law  of  Congress,  not  directly  from  the  Constitution. 

The  Executive,  in  case  of  rebellion,  cannot  constitutionally  oust 
Congress  of  those  powers  it  is  to  exercise  in  time  of  peace ;  those 
powers  it  is  granted  are  at  that  time  to  watch  over  the  public  safety. 
Rebellion  or  invasion  do  not  release  the  Executive  from  his  duty  to 
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faitbfully  execute  the  laws,  and  he  acts  on  his  discretion,  under 
the  Act  of  Congress,  if  one  be  made  which  covers  the  case: 
when  that  is  not  controlled,  as  in  the  First  Section  of  the  Act  above 
cited;  but  no  one  will  pretend  that  Congress  might  not  oblige  him 
to  act  under  the  absurd  provision  referred  to,  (B.  p.  43,)  attached 
to  the  Act  of  1792,  if  they  should  consider  it  necessary;  that  part 
of  the  Act  was  never  considered  to  be  unconstitutional,  it  may  have 
been  useless.  That  the  decision  of  what  the  public  safety  requires,  if 
vested  in  one  man,  is  dangerous  in  the  extreme,  no  thoughtful  man 
will  deny;  no  two  men  think  alike,  and  it  will  not  be  for  an  instant 
pretended  that  less  danger  would  result  by  allowing  one  to  say 
what  the  public  safety  might  require  than  many.  ''  Where  no  coun- 
sel iSy  the  people  fall:  hut  in  the  multitude  of  counselloj^s  there  is 
safety.''  Prov.  ii.  14.  ^'Without  counsel,  purposes  are  disap- 
pointed: but  in  the  multitude  of  counsellors  they  are  established.'' 
Prov.  XV.  22. 

Mr.  Binney  thinks  that  these  remarks  meet  the  objection,  '^  that 
any  of  the  conditions  previous  to  suspension  require  legislation  in 
the  exercise  of  the  power  of  the  Legislature,  except  as  to  the  means, 
the  fact  of  rebellion  and  what  the  public  safety  requires  for  its 
suppression,  are  of  Executive  cognizance  and  decision,  and  of  exe- 
cution also,  to  the  whole  extent  of  the  lawful  means  of  that  depart- 
ment."    (p.  46.) 

In  other  words,  the  Legislature  have  the  right  to  provide  the 
means,  to  lay  the  taxes,  provide  the  necessary  number  of  troops  or 
leave  that  to  the  Executive,  but  they  have  no  right  to  say  whether 
a  rebellion  exists  or  does  not,  whether  the  public  safety  requires  a 
suspension  of  the  privilege  of  the  Writ  or  does  not ;  yet  by  not  giving 
the  President  power  to  call  forth  troops,  by  not  giving  the  Presi- 
dent the  money  from  taxation,  by  not  assisting  the  President  in 
putting  down  a  rebellion*which  that  officer  might  at  any  time  be 
instrumental  in  raising,  that  official  may  consider  it  necessary  for 
the  interests  of  the  Government  to  imprison  the  whole  of  Congress, 
to  be  kept  without  bail  or  mainprize.  Durante  henejjlacito.  But 
there  is  another  reason  given  for  the  power  to  be  in  the  hands  of 
the  President  in  time  of  rebellion,  it'might  be  called  "Argumentum 
ad  ignorantium.''-— -An  argument  founded  on  the  ignorance  of  the 
reader.  The  facts  are  advanced  under  which  a  Nation  labors  in 
case  of  a  rebellion,  and  are  advanced,  (B.,  p.  47,)  to  prove  that  the 
President  should  suspend  the  privilege  of  the  Writ;  such  a  state 
of  affairs  may  happen,  may  be  in  existence  now;  this  does  advance 
the  argument  in  favor  of  giving  power  to  the  Executive ;  the  ques- 
tion in  giving  this  power  is  to  give  it  to  the  one  least  likely  to  abuse 
it;  the  knowledge  of  who  that  should  be,  we  derive  from  history, 
from  the  experience  of  other  Governments;  that  power  should  not 
be  the  *'  one-man  power,"  but  the  legislative  should  join  with  it,  all 
the  powers  of  Government  acting  unitedly.  The  Constitution  has 
provided  for  the  very  emergencies  stated. 
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By  Art.  II.,  Sec.  8,  of  the  Constitution,  *^He,  (the  President,) 
shall,  from  time  to  time,  give  to  Congress  information  of  the  state 
of  the  Union,  and  recommend  to  their  consideration  such  measures 
as  he  shall  judge  necessary  and  expedient ;  he  may^  on  extraoV'- 
dinary  occasions^  convene  both  houses^  or  either  of  them.'"  This  was 
no  doubt  intended  to  meet  a  crisis  like  that  through  which  we  have 
just  passed,  and  was  acted  on  at  that  time  by  the  President;  beside, 
legal  arrests  can  always  be  made  according  to  the  words  of  the 
Constitution,  ^'upon  probable  cause,  supported  by  oath  or  affirma- 
tion ; "  and  if,  upon  the  arrest,  a  Writ  of  Habeas  Corpus  is  sued  out, 
and  upon  the  return  of  the  Writ  "it  manifestly  appears  that  no  such 
crime  has  been  committed,  or  that  the  suspicion  entertained  of  the 
prisoner  was  wholly  groundless,  in  such  cases  only  is  it  lawful  totally 
to  discharge  him.  Otherwise  he  must  either  he  committed  to  prison 
or  give  hail^^'  and  in  some  instances  is  not  allowed  to  give  bail. 
Congress,  when  they  meet,  can  suspend  the  privilege  of  the  Writ. 
Mr.  Binney  also  thinks:  ^^  All  that  is  claimed  for  Congress  to  do, 
is  upon  some  judgment  of  the  facts  which  constitute  the  danger  to 
the  public,  to  commit  the  discretion  to  the  Executive."  This  is 
hardly  the  fact;  the  discretion  to  detain  is  never  given  in  Eng- 
land to  the  King  alone,  neither  would  it  be  so  given  here;  that  dis- 
cretion is  to  be  curtailed;  it  is  to  apply  to  some  cases,  not  to  all; 
it  requires  a  warrant  under  oath,  and  a  statement  perhaps,  to  be 
filed  by  the  United  States  District  Attorney;  it  may  be  a  suspen- 
sion but  for  a  temporary  period,  as  is  usual  in  England,  or  in  a 
certain  place;  it  may  be  necessary,  and  indeed,  there  always  should 
be  inserted,  a  saving  of  the  privileges  of  the  members  of  both  Houses 
from  the  effects  of  the  suspension  during  their  session,  unless  the 
consent  of  each  as  to  its  members  should  be  first  obtained,  and 
there  are  a  thousand  reasons  why  the  Executive  should  not  have 
that  unlimited  jurisdiction  to  suspend,  which,  if  he  has  the  right  to 
suspend  under  the  Constitution,  he  undoubtedly  has. 

"But  why  form  a  judgment,  and  then  leave  the  whole  judgment 
to  the  Executive  as  they  must?  "  asks  Mr.  Binney.  "Why  claim  for 
Congress  the  power  to  suspend,  when  the  actual  and  efficient  power 
as  an  Executive  act,  must  be  with  the  President?  The  Parliament 
of  England  delegates  it  to  the  Crown,  because  Parliament  alone 
can  surmount  the  Constitution,  or  restrict  the  operation  of  the  Ha- 
beas Corpus  Act,  or  declare  an  exception  to  it.  Parliament  must 
act;  why  must  Congress  act?  " 

In  answer  to  these  queries,  we  would  ask,  is  it  necessary  to  "leave 
the  whole  judgment"  to  the  President?  Cannot  the  Act  suspend- 
ing curtail  his  authority?  Under  the  Constitution,  has  not  the 
power  having  the  right  to  suspend  an  unlimited  power?  Is  not  this 
very  fact  a  reason  that  the  power  should  be  in  Congress,  so  that 
they  may  place  checks  on  the  suspension,  by  a  law?  Is  not  Con- 
gress the  deliberative  body — the  Executive  the  hand  which  executes 
their  will?     The  Parliament  delegates  the  right  to  detain j  because 
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the  Parliament  is  the  only  power  which  can  dispense  with  the  laws ; 
because  it  is  the  deliberative  body ;  because  it  has  seen  the  danger 
of  allowing  the  King  to  dispense  with  laws,  and  suspend  the  privi- 
lege of  the  Writ,  which  he  did  by  his  Judges,  by  his  orders,  by  his 
Privy  Council,  and  his  Court  of  Star  Chamber,  in  times  past.  Has 
our  Constitution  within  it  the.  seeds  lof  dissolution?  Has  it  pro- 
vided for  its  own  destruction  ? 

Congress  occupies  the  position  of  Parliament,  as  far  as  its  powers 
under  the  Constitution  extend;  it  is  the  only  power  which  can  dis- 
pense with  laws,  abrogate  them,  suspend  them.  The  Executive  has 
no  such  power.  We  have  seen  the  trouble  the  English  people  have 
had  to  obtain  those  privileges^  which  we  have  given  up  without  a 
murmur. 

As  to  the  public  safety,  the  right  to  watch  over  it  belongs  to  no 
department  of  Government,  but  to  all ;  it  must  necessarily  rest  with 
the  whole  power  of  the  Government,  Congress  and  the  President, 
not  Congress  or  the  President  separately;  Congress  suspend  the 
privilege  of  the  Writ,  the  President  gives  his  sanction  by  approving 
the  law,  and  exercising  power  under  its  authority.  It  is  the  King, 
Lords,  and  Commons  suspend  the  effect  of  the  Writ  in  England. 

Mr.  Binney  grants  (p.  33)  that,  1st.  '^Neither  the  clause  points 
directly  to  the  power."  2d.  ^'The  power  given  to  any  of  the  depart- 
ments does  not  point  directly  to  the  clause.''  That  is,  in  the  clause, 
no  power  is  pointed  out  as  the  suspending- — and  singular  to  say,  not- 
withstanding his  argument  that  the  Executive  is  the  power  having 
the  care  of  the  public  safety, — -that  the  power  given  to  any  of  the 
departments  does  not  point  to  the  clause,  the  latter  is  very  true; 
but  if  we  grant  that  the  power  to  watch  over  and  take  care  of  the 
public  safety  belongs  to  the  Legislative  and  Executive  powers  united, 
which  is  the  case,  that  power  points  directly  to  this  clause ;  the 
power  that  is  to  watch  over  the  public  safety  is  the  power  to  sus- 
pend. It  is  granted  that  there  is  nothing  in  either :  how  can  the  con- 
clusion be  that  the  effect  of  both  is  like  a  resultant  in  mechanics? 
It  is  difficult  to  comprehend  how  something  can  be  the  result  of  no- 
thing. The  definitions  of  a  resultant  in  the  books  do  not  carry 
out  the  views  of  Mr.  Binney. 

7.  The  Habeas  Corpus  clause  in  the  Constitution  requires  a  Icm 
to  define  it. 

To  the  objection  that  the  clause  in  the  Constitution  requires  a  law 
to  make  it  explicit;  that  if  the  power  to  act  comes  immediately,  not 
mediately  from  it,  it  would  be  discretionary  in  the  President,  with- 
out limitation  of  time,  Mr.  Binney  argues  (p.  54)  that  such  a  law 
would  be  "an  unnecessary  form  here.  The  power  carries  a  limita.' 
tion  of  time  with  it.  It  depends  for  its  existence  upon  the  exis- 
tence of  rebellion.  The  instant  the  rebellion  is  suppressed,  the 
power  is  extinguished.  While  rebellion  lasts  and  the  'public  safety 
is  in  danger^  the  power  is  indispensable;  and  the  Constitution  sup- 
plies it  for  the  whole  of  that  occasion,'' 
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This  is  all  very  true,  if  it  is  admitted  that  the  President  is  the 
power  who  may  suspend,  deriving  his  power  immediately  from  the 
Constitution.  How  long  the  suspension  may  continue,  if  he  so  gets 
his  power,  nobody  can  tell.  How  long  he  may  deem  the  public 
safety  to  require  the  suspension,  cannot  be  arrived  at  definitely. 
Where  is  the  man  ready  to  resign  so  formidable  power,  if  he  can 
constitutionally  exercise  it  alone,  is  above  it  ?  The  power  may  be 
indispensable  during  the  continuance  of  a  rebellion.  That  is  no 
reason  for  Congress  to  be  ousted  of  its  right  to  judge,  to  deliberate 
on  the  subject.  Cannot  Congress  tell  when  the  rebellion  is  over  as 
well — better — than  the  Executive  ?  When  it  is  necessary  the  sus- 
pension should  expire,  when  to  repeal  the  law,  or  to  continue  it? 

"  The  position  taken  sometimes  in  regard  to  other  provisions  of 
the  Constitution,  that  what  a  Constitution  of  government  ordains 
generally,  it  means  to  be  carried  into  effect  by  law,  fails  in  a  great 
variety  of  cases. 

It  fails,  of  course,  when,  what  the  Constitution  ordains  on  a  sub- 
ject, is  all  the  law  it  requires;  as  where  a  power  to  perform  an  exe- 
cutive act  is  given,  and  the  Constitution  by  its  own  terms  declares 
the  effect  of  the  act;  which  is  the  case  with  suspension  of  the  pri- 
vilege of  the  Writ  of  Habeas  Corpus.''  (B.  p.  51.) 

The  proposition  is,  'Hhat  what  a  Constitution  of  Government  or- 
dains generally,  it  means  to  be  carried  into  effect  by  law."  A  dis- 
tinction must  be  here  taken  between  what  the  Constitution  ordains 
itself,  and  what  it  ordains  generally,  which  requires  a  law  to  carry 
it  into  execution ;  for  instance,  the  judicial  power  requires  an  Act  of 
Congress  to  concur  with  the  Constitution  in  conferring  power  on 
the  Circuit  Courts.  (4  Call.  8,  T  Cranch.  32,  Ibid.  504,  3  Wheat. 
336.)  And  the  clause  we  are  discussing  ordains  that,  under  certain 
contingencies,  the  Writ  shall  be  suspended.  This  is  express.  But 
by  whom  are  the  contingencies  to  be  asserted?  By  whom  is  the 
suspension  to  be  made?    For  how  long — where?     This  is  general. 

That  which  is  fully  expressed  and  set  forth  requires  no  law, — ■ 
e.  g.,  the  powers  vested  in  the  Supreme  Court  by  the  Constitution. 
(7  Cranch.  32,  1  Kent.  Com.  314.)  If  the  opinion  of  C.  J.  Marshall, 
4  Cranch.  93,  is  of  any  weight,  ''It,"  the  Supreme  Court,  ''disclaims 
all  jurisdiction  not  given  hj  the  Constitution  or  the  laws  of  the 
United  States.  Courts  which  are  created  by  written  law — i.  e., 
the  Constitution,— cannot  transcend  that  jurisdiction;  for  the  mean- 
ing of  the  term  Habeas  Corpus,  resort  may  unquestionably  be  had 
to  the  Common  Law ;  but  the  power  to  award  the  Writ  by  any  of 
the  courts  of  the  United  States,  must  be  given  by  written  law;" 
and  he  goes  on  to  say  that  the  Habeas  Corpus  clause  required  a 
law  to  bring  it  into  life  and  activity. 

This  necessity  of  a  law  is  soon  disposed  of  by  Mr.  Binney,  on 
the  ground  of  English  analogy,  and  that  ''the  limitation  in  Eng- 
land is  practically  worth  nothing.     It  is  either  a  show  of  supervi- 
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sion  without  the  reality^  to  please  the  discontentedj  or  to  disarm 
party  opposition ;  or  it  is  a  roanifestation  of  the  superiority  of  Par- 
liament to  the  Crown;  or  it  is  the  cantilena  of  Parliamentary  jea- 
lousy of  the  Qrown>  The  ministers  who  pass  it,  can  always  renew 
it  if  they  are  in  power;  and  if  they  are  not,  a  perpetual  Act  would 
be  repealed  upon  their  downfall.  There  was  not,  it  is  believedj  a 
single  suspension  Act  in  England,  in  the  time  of  any  of  their  rebel- 
lions, that  was  not  renewed  from  session  to  session,  until  the  rebel- 
lions  were  suppressed."  (P.  54.) 

This  may  be  all  so  in  England,  but  it  does  not  follow  that  here 
\^Q  are  to  give  our  Executive  unlimited  power  when  he  shall  con- 
sider it  to  be  for  his  or  the  Nation's  interest,  or  that  we  should  go 
back  to  Monarchy  to  preserve  the  Republic;  to  use  the  words  of 
Sir  Boyle  Roche,  in  the  Irish  House  of  Commons,  that  we  ^'  should 
give  up  not  merely  a  part,  but  the  whole  of  the  Constitution,  to 
preserve  the  remainder."  Members  of  Parliament  are  in  for  three 
years,  and  m-ore  influence  may  be  exerted  over  them,  than  over 
our  representatives ;  beside,  the  interest  of  the  representative  and 
constituent  is  more  identical  here  than  there:  here  he  is  taken  from 
the  people,  there  he  is  taken  from  men  of  old  families,  or  the 
younger  sons  of  the  nobility.  Beside  this,  if  Parliament  deem  it 
unnecessary,  it  is  very  doubtful  if  the  ministers  in  power  can  re- 
new, or  will  attempt  to  renew.  For  instance,  in  one  case  (Statute 
57  Geo.  III.,)  the  Act  was  continued  until  1st  March,  1818,  but 
was,  on  the  31st  January,  1818,  repealed ;  and  if  any  one  will  take 
the  trouble  to  read  the  Parliamentary  Debates  on  the  suspension 
of  the  effect  of  the  Writ,  he  cannot  but  come  to  the  conclusion,  from 
the  protests  and  speeches  of  the  members,  that  it  is,  in  England,  a 
very  difficult  thing  to  suspend  the  operation  of  the  Writ;  beside, 
we  have  not  ministers  to  continue  it,  neither  is  it  likely  that  Par- 
liament would  dare  to  make  such  a  perpetual  Act;  and  as  to  re- 
newed Acts  continuing  the  old,  they  were,  no  doubt,  very  neces- 
sary— at  least  we  are  to  presume  so.  That  it  is  a  manifestation  of 
the  power  of  Parliament  over  the  Crown,  is  undoubted.  The  ques- 
tion is  not  so  much  the  continuance  of  the  suspension  as  the  safest 
depositary  of  the  power  to  suspend. 

"What  the  objection  requires,"  he  remarks,  "is  an  Act  suspend- 
ing the  privilege  from  session  to  session,  renewable  as  Congress 
shall  see  fit."  (P.  54.) 

This  is  not  English  analogy.  The  Parliament  never  suspend 
from  session  to  session,  but  always  to  a  limited  time,  because  a 
meeting  might  not  be  called  by  the  King  for  three  years.  It  is  a 
very  strong  objection  to  the  exercise  by  the  President  of  the  power 
that  there  is  no  limitation.  If,  as  it  is  thought  has  been  proved, 
Congress  is  the  power  to  suspend,  where  is  the  restriction  on  the 
Executive?  He  may  suspend,  in  time  of  peace,  whenever,  wher- 
ever, or  for  whatever  ofience  he  may  choose.     It  was  said,  in  the 
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Message  of  the  present  Executive — extra  session,— ^^  Soon  after 
the  first  call  for  militia,  it  was  considered  a  duty  to  authorize  the 
commanding  General,  in  proper  cases,  according  to  his  discretion^  to 
suspend  the  privilege  of  the  Y^rit  of  Habeas  Corpus,  or,  in  other 
words,  to  arrest  and  detain,  without  resort  to  the  ordinary  processes 
and  forms  of  law,  such  individuals  as  he  might  deevfi  dangerous  to  the 
public  safety,''  The  effect  of  the  Writ  has  been  shown  not  to  affect 
in  any  way  a  legal  imprisonment.  The  effect  of  this  suspension, 
according  to  the  President,  was  to  authorize  the  illegal  arrest  and 
detention  of  persons. 

If  Mr.  Binney's  argument  is  correct,  the  President  may  not  only 
authorize  arrests  outside  of  Judicial  process,  but  may  detain  per- 
sons who  have  committed  no  offence,  at  his  pleasure.  Suspension 
will  "enable  those  who  happen  to  have  power,  to  imprison  the  citi- 
zen who  has  not  been  guilty  of  any  offence,  and  subject  him  to  just 
such  rigor  of  confinement  as  their  discretion,  not  the  km  of  the 
land^  may  prescribe."  We  cannot,  in  this  connexion,  avoid  quoting 
some  remarks  from  the  opinion  of  Derbigny,  Justice,  1815,  (3  Mart. 
La.  Rep.  531,)  delivered  when  the  policy  of  Jackson,  relating  to 
the  defence  of  New  Orleans,  was  shown  to  have  been  efficient,  and 
his  popularity  was  at  its  height.  '^  The  Monarch  who  unites  in  his 
hands,"  said  he,  "all  the  powers,  may  delegate  to  his  Generals  an 
authority  as  unbounded  as  his  own;  but,  in  a  Republic,  where  the 
Constitution  has  fixed  the  extent  and  limits  of  every  branch,  in 
time  of  war  as  well  as  of  peace,  there  can  exist  nothing  vague,  un- 
certain or  arbitrary  in  the  exercise  of  any  authority.  The  Consti- 
tution of  the  United  States,  in  which  everything  necessary  to  the 
general  and  individual  security,  has  been  foreseen,  does  not  pro- 
vide that,  in  times  of  public  danger,  the  Executive  power  shall  reign 
to  the  exclusion  of  all  others.  It  does  not  trust  into  the  hands  of 
a  Dictator  the  reins  of  Government.  The  framers  of  that  Charter 
were  too  well  aware  of  the  hazards  to  which  they  would  have  exposed 
the  fate  of  the  Republic  by  such  a  provision ;  and  had  they  done 
it,  the  States  would  have  rejected  a  Constitution  stained  with  a 
clause  so  threatening  to  their  liberties.  In  the  meantime,  con- 
scious of  the  necessity  of  removing  all  impediments  to  the  exercise 
of  the  Executive  power,  in  cases  of  invasion  or  rebellion,  they  have 
permitted  Congress  to  suspend  the  privilege  of  the  Writ  of  Habeas 
Corpus  if  the  public  safety  require  it.  Thus  far  goes  the  Consti- 
tution. Can  it  be  asserted,"  remarks  the  same  Judge,  after  an 
examination  of  the  powers  of  Parliament,  "  whilst  British  subjects 
are  thus  secured  against  oppression  in  the  worst  times,  American 
citizens  are  left  at  the  mercy  of  the  will  of  an  individual  who  may, 
in  certain  cases — the  necessity  of  which  is  to  he  judged  of  ly  him- 
s^Z/— -assume  a  supreme  overbearing,  unbounded  power?  The  idea 
is  not  only  repugnant  to  the  principles  of  any  free  government,  but 
subversive  of  the  very  foundations  of  our  own,"     Vide  opinion  of 
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Kent,  Judge  of  Supreme  Court  of  New  York,  to  same  effect,  in 
1813.  Case  of  In  re  Stacey,  (10  Johnson  Eeports,  328,)  which 
is  somewhat  similar  to  the  case  of  Merrjman. 

8.  The  Executive  is  the  department  most  lihely  to  abuse  the 
power ^  and  escape  responsibility  for  such  abuse, 

Mr.  Binney  remarks  (p.  18:)  "The  suspension  should  obviously 
be  with  that  department  of  the  Government  which  is  the  least  able 
of  itself  to  abuse  the  power,  and  is  the  most  easily  and  directly 
made  amenable  to  responsibility  and  correction  for  abuse." 

The  questions  arise  under  this,  1st.  "What  department  of  the 
Government  is  least  able  of  itself  to  abuse  the  power  ?  2d.  What 
department  is  the  most  easily  and  directly  made  amenable  to  re- 
sponsibility ^and  correction  for  abuse? 

Of  the  1st — What  department  of  Government  is  least  able  of 
itself  to  abuse  the  power?  It  needs  no  argument  to  convince  the 
reader  of  history  or  the  student  of  politics,  that  more  security  to 
the  liberty  of  the  citizen,  or  subject,  may  be  found  in  the  many 
than  in  one,  in  a  Republic  than  in  a  Despotism.  The  many  are 
less  likely  to  use  the  power  of  arbitrary  imprisonment  than  one; — 
there  are  counter  influences  among  them,  and  each  fears  for  him- 
self; the  one  fears  nobody,  if  that  feeling  is  excepted  which  is  in 
the  breast  of  every  autocrat — fear  of  the  people  as  a  mass.  If  cor- 
rect in  this  argument,  the  Legislative  is  the  proper  power  to  sus- 
pend. It  is  the  least  able  to  abuse  the  power;  because  of  the  will 
of  its  constituents;  because  the  representative  goes  into  private  life, 
subject  to  the  laws  he  has  made;  because  his  wife,  his  children,  his 
relations  are  subject;  because  his  is  not  an  arbitrary  discretion — • 
he  is  but  one  of  many;  because  he  is  a  man  not  of  a  particular 
State  or  section  of  country,  having  a  control  of  the  privilege,  but 
one  among  men  from  different  States,  different  sections,  each  in  fa- 
vor of  the  aggrandizement  of  his  particular  locality — this  acting  as 
a  check  upon  each.  For  these  reasons,  a  few  among  many  that 
may  be  suggested,  it  results  the  Legislative  is  the  proper  power  to 
suspend  the  privilege,  but  with  the  Executive  as  a  component  de- 
partment. 

2d.  The  most  easily  and  directly  made  amenable  to  responsibi- 
lity and  abuse?  Mr.  Binney  will  hereafter  argue  from  this  propo- 
sition that  the  President,  being  amenable  by  impeachment,  will  not 
abuse  his  privilege;  but  he  loses  sight  of  a  very  important  fact,  that 
a  President  may,  like  "Mister  Oliver  Cromwell,"  come  to  the  con- 
clusion, that  a  Congress  is  incompatible  with  the  public  safety,  and 
like  that  illustrious  gentleman,  abolish  it  altogether,  or  make  it  but 

a  shadow-—- 

"A  schoolboy's  tale,  the  wonder  of  an  hour." 

If  SO,  how  is  he  the  most  easily  and  directly  amenable?  Is  he  not 
Commander-in-chief  of  the  army  and  of  the  navy,  and  is  a  People 
customarily  careful  of  its  rights  in  times  of  civil  commotion?     Does 
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not  history,  when  opened  at  the  page  which  treats  of  the  downfall 
of  Republics,  show  that  this  is  the  method  of  obtaining  power,  the 
army,  the  navy,  illegal  arrests  and  languishing  imprisonments? 
England,  under  the  Long  Parliament;  France,  under  the  Consul- 
ship of  Napoleon ;  Italy,  under  the  O^sars. 

.Do  not  the  times  past  point  to  those  of  the  present  as  a  warning 
for  the  future' — to  Greece,  to  Italy,  to  Venice,  to  England,  and  to 
France?  We  ask  how  can  a  President,  if  Mr.  Binney's  argument 
be  correct,  be  the  party  most  easily  and  directly  made  amenable  to 
responsibility  for  abuse  of  the  power  of  arbitrary  imprisonment  ? 
But  the  most  singular  part  of  this  elaborate  argument  of  one  of 
whom  it  can  be  justly  said,  ^' muUarum  palmarum  causidicus,''  is 
that  in  which  it  is  argued  that  because  the  Executive  is  to  take  care 
that  the  laws  be  faithfully  executed,  and  to  defend  and  protect  the 
Constitution  as  well  as  to  support  it;  because  there  is  nothing  in  the 
powers  of  his  ''office  which  could  justly  excite  jealousy,  or  that  he 
might  abuse  the  suspending  power,''  (B.  p.  22;)  because  the  Conven- 
tion of  1787  showed  the  greatest  jealousy  in  giving  him  powers;  be- 
cause they  gave  the  power  of  impeachment  to  the  House;  because, 
unable  to  veto  a  law  over  a  two-thirds  majority — to  make  v^ar,  to  arm 
a  soldier,  '^to  call  forth  the  militia  for  any  i^urpose^''  or  to  make  a 
treaty  without  the  consent  of  the  Senate,  or  appoint  a  porter  in  the 
post-office  without  the  consent  of  Congress- — unable  to  adjourn  Con- 
gress unless  both  Houses  do  not  agree  as  to  the  time;  because,  in 
short,  ''Hhe  President  has  no  powers  that  can  he  abused  or  enlarged 
by  himself,  except  with  more  danger  to  himself  than  to  the  country;'' 
that  therefore  he  is  to  have  the  power  to  imprison  at  his  will,  to 
detain  a  person  imprisoned  as  long  as  he  shall  please— that  that 
was  the  intention  of  the  Convention  of  1787 — that  every  man,  in 
case  of  the  greatest  tumult,  the  most  unsettled  state  of  the  public 
mind,  when  the  rebellion  is  caused  by  the  opponents  of  a  dominant 
party,  flushed  with  victory,  annoyed  at  recent  conflict,  and  endea- 
voring to  keep  down  that  opposing  party  which  it  hates,  and  wishes 
to  crush.  Can  it  be  presumed,  does  not  the  history  of  the  past 
cause  us  to  conclude,  that  the  President,  if  he  has  the  power  to 
suspend  this  inestimable  privilege,  holds  every  man  tenant  at  will 
of  his  liberty?  We  are  men  like  those  who  are  gone,  subject  to  pre- 
judices, to  passions,  to  a  domineering  spirit.  Are  we  not  standing 
on  the  brink  of  a  precipice,  if  Mr.  Binney's  argument  is  correct? 
Hope  and  Fear,  Ambition  and  Prejudice,  surround  us  in  a  crisis 
like  that  which  is  spoken  of,  and  endeavor  to  hurl  us  onward  to  suit 
their  purposes.  Can  it  be  presumed  that  a  body  composed  of  men 
like  those  which  formed  that  Convention,  could  have  intended  to 
provide  for  despotism,  for  the  destruction  of  the  Government  they 
were  framing,  to  pave  the  way  for  a  Monarch,  to  sow  within  their 
borders  the  seeds  of  disruption  and  anarchy? 

The  Convention  deemed  it  wise  to  qualify  the  Common  Law  prin- 
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ciple,  remarks  Mr.  Binney,  ^'so  as  to  protect  the  safety  of  the  puh- 
lie  in  a  season  of  great  disorder^  and  yet  to  prevent  its  defeat  by 
any  power  in  any  other  condition  of  the  country."  (P.  24.) 

It  was  suggested  in  that  Convention  that  this  principle — that  of 
immediate  trial— should  be  adhered  to  without  any  exception,  but 
it  was  thought  better  by  the  majority  "to  qualify  and  abridge  the 
principle  constitutionally,  by  annexing  to  it  an  exception  most 
strictly  limited  to  the  occurrence  of  certain  great  and  critical  dis- 
turbances in  the  public  condition  of  the  country,  and  to  let  the  pub- 
lic safety,  at  the  times  of  such  disturbance,  and  in  those  only,  over- 
rule the  principle  for  the  time  and  season." 

This  departure  left  the  Writ  under  the  exception  in  the  same 
position  as  though  nothing  had  been  said  in  regard  to  it,  the  con- 
ditions before  mentioned  first  occurring. 

From  these  facts,  and  for  these  reasons,  we  arrive  at  the  con- 
clusion, that  the  Executive  is  most  hkely  to  abuse  the  power,  and 
the  most  likely  to  escape  responsibility  for  such  abuses. 

9.  The  lialility  to  Impeachment  is  not  a  sufficient  check  on  the  Exe- 
cutive to  deter  him  from  abusing  the  power  of  suspension^  and  is  not 
a  reason  that  he  should  have  it, 

A  very  strong  ground  in  favor  of  the  right  of  the  President, 
Mr,  Binney  says,  arises  from  his  liability  to  impeachment  if  he 
abuses  the  power  of  suspending  the  Writ,  and  being  subject  to  this, 
he  should  have  the  power  because  the  most  directly  amenable  for 
the  abuse  of  it.  "Congress  are  irresponsible."  He  says,  (p.  52) 
"Congress,  in  sympathy  with  the  President  by  the  grant,  lessen  the 
President's  responsibility."  This  is  not  so;  although  not  answera- 
ble to  impeachment,  they  are  answerable  to  their  constituents  and 
public  opinion,  a  most  powerful  check  in  this  country,  for  the  neces- 
sity of  the  suspension,  and  the  due  exercise  of  the  power;  they  les- 
sen the  President's  responsibility  for  as  much  as  they  assume,  and 
are  so  far  responsible;  the  balance  is  vested  in  the  Executive,  sub- 
ject to  their  law,  and  is  under  their  control,  subject  to  impeachment 
if  abused.  There  is  no  part  of  the  Constitution  which  requires  an 
Act  of  Congress  so  much  as  this  clause ;  an  Act  to  define  when  sus- 
pension is  to  take  place,  for  what  and  where.  Congress  are  just 
as  likely  to  be  in  sympathy  with  the  President  in  case  he  suspends, 
and  they  can  then  shelter  themselves  under  his  wing,  say  they  did 
not  suspend  to  their  constituents,  escape  responsibility  themselves, 
and  yet  never  impeach  the  Executive.  Is  not  Congress  likely  to 
say,  if  the  President  has  the  discretionary  right  to  suspend,  you 
have  done  properly?  Is  not  this  opinion  likely  to  come  into  being 
after  detainer,  after  arrests^  when  the  mischief  is  done  ?  Is  it 
not  better  to  guard  against  an  injury,  than  suffer  by  it  and  then 
guard  against  it?  Must  we  submit  to  torture  to  know  what  the 
feeling  is? 

If  the  President  has  the  power,  he  "  directly  and  personally  re- 


77 

sponsible  for  his  own  judgment  and  acts,  makes  the  guarantee  more 
complete  than  any  other  provision."     (B.  p.  52.) 

Let  us  see  whether  the  President  can  be  impeached  under  the 
wording  of  this  clause,  is  '^  directly  and  personally  responsible  for 
his  own  acts," — it  fixes  nothing  definite,  no  crimes  for  which  suspen- 
sion is°to  take  place,  no  locality  where  it  is  to  be,  no  time  for  which 
it  is  to  last,— the  important  parts  of  the  suspension  are  all  to  be 
ascertained  by  law;  if  Mr.  Binney  be  correct,  all  these  are  matters 
of  discretion  resting  with  the  Executive;  we  are  to  be  governed  in 
these  matters  by  the  arbitrary  discretion  of  one  man,  who  is  also, 
according  to  him,  to  have  the  power  of  unlimited  arrest,  greater 
powers  than  has  any  Emperor  of  Europe.  And  the  only  checks 
for  which  it  is  claimed  an  impeachment  of  the  Executive  could  oc- 
cur, is  in  case  the  arrest  and  detainer  was  not,  according  to  his  dis- 
cretion, for  the  purpose  of  putting  dowu  the  rebellion ;  the  only 
limitation  on  time,  the  existence  of  rebellion  according  to  his  opinion ; 
the  only  limitation  of  locality,  his  will.  (B.  p.  41.)  If  he  does  wrong, 
he  falls  back  on  his  patriotic  intentions;  (B.  p.  52;)  rather  a  feeble 
check,  we  think,  for  one  vested  with  so  much  powder. 

Where  is  the  responsibility  for  a  matter  of  discretion?  Mr.  Bin- 
ney thinks  that  the  discretion  cannot  last  longer  than  rebellion  and 
the  public  safety  may  require  detainer.  How  long  may  this  be — -for 
what  offences  must  the  arrests  be  made  which  justify  detainer,  and 
where?  To  whom  is  he  responsible?  To  Congress-— for  what? 
The  w^ording  of  the  Constitution  is  not  sufficient  to  make  him  lia- 
ble, except  in  cases  of  the  grossest  abuse,  and  nothing  has  been  done, 
if  Congress  have  not  acted,  for  which  he  can  be  made  liable  to  im- 
peachment in  other  cases.  If  Mr.  Binney  be  correct,  we  are  ten- 
ants at  will  of  our  liberty.  (B.  p.  42.)  It  depends  on  the  Execu- 
tive's ''reasonable  ground  of  belief,"  which  may  be  obtained  from 
our  personal  enemies,  from  any  spy,  from  any  public  informer;  yet, 
according  to  him,  ''  this  is  the  Constitutional  aspect  of  the  suspen- 
sion of  the  privilege  of  the  Writ  of  Habeas  Corpus,  and  of  the  pub- 
lic safety  which  is  concerned  in  the  exercise  of  the  power."  (Ibid.) 
It  is  certainly  not  the  legal,  or  the  legal-constitutional,  if  there  be 
anything  constitutional  not  legal. 

Is  not  an  ounce  of  prevention  better  than  a  pound  of  cure  ?  A 
law  should  be  made  to  prevent  crime,  by  informing  what  is  a  crime, 
so  that  the  Executive  and  others  may  know  what  is,  or  what  is  not 
to  be  done.  Would  it  not  be  better  for  the  Executive,  if  Congress 
said  beforehand,  you  will  not  be  held  responsible  for  doing  this,  you 
may  detain  in  these  cases,  thereby  excluding  other  cases,  and  in- 
forming him  of  his  responsibility  in  those  other  cases?  Would  it 
not  be  better  for  the  people,  and  better  for  the  Executive,  that  he 
or  they  may  not  rush  blindly  into  an  offence,  without  knowing  that 
it  is  an  offence,  or  that  it  subjects  them  to  punishment?  Further, 
suppose  the  Executive  should  be  ambitious,  should  say  as  Cromwell 
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did,  The  public  safety  requires  the  arrest  of  all  the  Legislative 
branch  of  the  Government,  would  we  not  have  a  Despotism?  How 
could  he  then  be  impeached?  It  is  discretionary  with  him,  having 
the  power  of  unlimited  arrest,  unlimited  detainer,  the  command  of 
Army  and  Navy  to  submit  to  impeachment.  That  he  is  the  weak- 
est department — was  made  so  by  the  Convention  of  1787,  is  the 
doctrine  of  Mr.  Binney.  Should  we  disregard  the  doings  of  our 
ancestors — should  we  make  him  the  strongest  ?  Mr.  Binney  thinks, 
''as  a  theorem  of  republican  polity,  a  most  dangerous  power,  if  this 
be  most  dangerous,  should  be  lodged  in  the  feeblest  hands,"  so  that 
that  power,  we  surmise,  may  never  become  ^Hhe  feeblest"  again. 

Some  may  say  this  would  not  be  the  case  at  the  present  time,  the 
ruler  is  a  good  man,  he  is  honest.  The  chances  of  the  rulers  always 
being  good  men,  second  Washington's  or  Cicero's,  are  rather  Uto- 
pian. Let  us  not  forget  that  the  present  is  but  the  shadow  of  the 
past.  We  think  the  present  better  than  that  which  is  gone.  Let 
us  not  forget  that  men  have  the  same  passions,  prejudices,  sin; 
that  the  present  is  as  bad  as  the  past;  wars,  crime,  and  self-inter- 
est, still  are  the  faults  of  Nations. 

*^Show"  me  that  age  and  country  where  the  rights  and  liberties  of 
the  people  were  placed  on  the  sole  chance  of  their  rulers  being  good 
men,  without  a  consequent  loss  of  liberty,"  said  Patrick  Henry,  in 
the  Virginia  Convention  of  1788.  "I  say  that  the  loss  of  that 
dearest  privilege  has  ever  followed,  with  absolute  certainty,  every 
such  mad  attempt."  A  principle  bad  in  itself,  should  not  be  advo- 
cated on  the  probability  that  it  may  not  be  abused. 

That  men  are  governed  by  their  interests,  does  not  require  a 
Rochefoucauld  to  convince  us.  "The  man  makes  the  motive,  not 
the  motive  the  man.  What  it  is  the  man's  interest  to  do  or  refrain 
from,  depends  less  on  any  outward  circumstances  than  on  what 
sort  of  a  man  he  is.  If  you  wish  to  know  what  is  practically  a 
man's  interest,  you  must  know  the  cast  of  his  habitual  feelings  and 
thoughts.  Everybody  has  two  kinds  of  interests,  interests  which 
he  cares  for,  and  interests  which  he  does  not  care  for.  Everybody 
has  selfish  and  unselfish  interests;  a  selfish  man  has  cultivated  the 
habit  of  caring  for  the  former,  and  not  caring  for  the  latter." 
(Mill  on  Govt.  123.)  And  more  especially  is  this  interest  brought 
out  when  a  man  is  in  power.  It  is  a  universally  observed  fact, 
that  a  man  prefers  his  selfish  interests  to  those  interests  which  he 
shares  with  others,  and  his  immediate  interests  to  those  indirect  or 
remote,  and  that  these  are  especially  called  forth  and  fostered  by 
the  possession  of  power.  The  moment  a  man  or  class  find  them- 
selves or  itself  with  power  in  their  or  its  hands,  the  individual  in- 
terest, or  the  separate  class  interest,  acquires  an  entirely  new  de- 
gree of  importance  in  their  eyes.  Worshipped  by  others,  they  at  last 
worship  it  themselves,  and  think  themselves  entitled  to  be  counted  at 
a  hundred  times  the  value  of  other  people ;  while  the  facility  they  ac- 


79 

quire  of  doing  without  regard  to  eonsequences^  weakens  gradually  the 
habits  which  make  men  look  forward  even  to  those  consequences 
which  affect  themselves.  This  is  the  rationale  of  corruption  by 
power,  founded  on  universal  tradition,  history,  and  universal  expe- 
rience. (See  J.  S.,  Mill,  on  Govt.  124.)  There  is,  to  be  sure,  a  cer- 
tain amount  of  disinterestedness  existing  in  the  minds  of  all  men, 
which  is  disguised  by  the  name  of  patriotism,  the  interest  of  the 
few  to  be  given  up  for  that  of  the  many,  that  of  the  many  for  the 
benefit  of  the  Nation;  this  is,  however,  but  interested  disinterest- 
edness, the  consequences  are  for  us,  and  for  those  who  follow  ns, 
individually,  or  in  the  concrete. 

The  interest  of  the  governing  power  is  to  control  the  people,  the 
interest  of  the  people  is  not  to  be  controlled  except  when  absolutely 
necessary  for  their  benefit ;  in  a  doubtful  case  the  people  should 
have  the  advantage  of  the  doubt— should  have  the  power  placed  in  the 
hands  of  those  most  identical  in  interest.  It  is  the  interest  of  the 
Government,  that  all  its  acts  be  pronounced  correct  and  right,  the 
interest  of  the  people  requires  that  those  acts  should  be  examined 
into  and  criticised,  either  by  speech  or  writing;  it  is  the  interest 
of  the  Government  to  assume  special  privileges — to  centralize,— -the 
interest  of  the  people  requires  that  all  should  be  on  the  same  foot- 
ing, as  near  as  consistently  may  be,  for  the  proper  functions  of  the 
Government.  The  governing  power  is  changing  continually  from 
centralization  to  an  individuality  of  the  people— from  a  Despotism  to 
a  Republic,  and  vice  versa.  In  a  Republic,  the  danger  to  be  feared 
is,  that  the  governing  power  will  obtain  more  than  its  share;  in  a 
Despotism,  that  the  people  will.  It  is  also  an  undoubted  fact,  that 
less  is  to  be  feared,  in  a  Republic,  from  the  deliberative  body  than 
the  Executive— from  the  one  that  thinks,  less  than  from  the  one 
that  does.  The  power  of  impeachment  is  but  a  weak  reed  against  an 
ambitious  man,  with  the  power  of  unlimited  arrest  and  detainer. 

The  whole  argument  of  Mr.  Binney  on  this  subject  of  impeach- 
ment, is  founded  on  the  premise  that  Congress  would  give  the  Exe- 
cutive the  same  unlimited  power  which  he  would  have  under  the 
Constitution.  ^'For  the  use  of  powers  which  Congress  may  give 
him,  to  be  exercised  according  to  his  own  judgment^  it  is  only  in 
flagitious  cases  of  wanton  oppression,  that  we  can  expect  Congress 
to  be  his  accuser,  or  the  Senate  his  judges." 

Whether  Congress  would  give  him  powers  "to  be  exercised  on 
his  own  judgment,"  is  very  doubtful.  It  is  not  likely  that  Congress 
would  invest  him  with  the  power  of  a  Dictator;  it  is  doubtful  if  they 
could, — beside,  a  Roman  Dictator  not  absolute  in  power.  He  was 
only  appointed  for  six  months.  There  would,  and  certainly  should 
be  some  restrictions  on  the  discretionary  power  to  detain,  some  of- 
fences, some  time  limited,  some  place  specified,  within  whose  bor- 
ders an  arrest  is  to  justify  detainer,  some  oath  required,  some  notice 
given.     For  if  he  have  the  power  of  unlimited  arrest  and  detainer 
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Constitutionally,  is  Commander-in-cliief  of  tbe  Army  and  Navy, 
and  is  enforcer  of  all  laws  of  the  United  States,  he  has  despotic 
power,  and  the  powers  of*  the  Legislature,  and  the  Judiciar}^,  are 
but  paper  powers,  to  be  annulled  whenever  he  desires. 

Absolute  power  is  never  given  in  England  to  the  King;  the 
power  is  given  to  the  Privy  Council  and  Secretaries  of  State,  and 
they  are  liable  to  impeachment.  There  is,  also,  a  saving  of  the 
privileges  of  the  members  of  Parliament  during  its  session,  subject 
to  its  consent,  to  prevent,  it  is  likely,  the  repetition  of  those  scenes 
which  disgraced  the  reign  of  the  First  Charles,  The  detention 
there  is  never  for  an  indefinite  period. 

*' There  is  in  every  Constitution  a  strongest  power,"  says  Mi% 
Mill,— -'^  one  which  would  gain  the  victory,  if  the  compromises  by 
which  the  Constitution  habitually  works  itself,  were  suspended,  and 
there  came  a  trial  of  strength.'^ 

Beside,  Congress  is  not  always  in  session  to  impeach,  and  acts 
might  be  done  between  the  sessions  of  that  body  it  might  never  sit 
to  impeach.  The  power  of  impeachment  would  not  be  of  the  least 
avail  to  keep  an  ambitious  man  from  seizing  the  reins  of  power. 
The  office  is  short  at  the  present  time;  but  if  Mr.  Binney's  argu- 
ment is  correct,  the  ^'short  taper"  might  last  for  a. lifetime,  and 
many  generations  after.  A  curious  assertion  is  made  by  Mr,  Bin- 
ney,  (p.  54,)  that  "The  exercise  of  the  power  would  probably  be 
continued  longer  hy  renewahle  terms^  from  Congress  to  the  President^ 
than  the  President  of  his  own  judgment  would  exercise  it  under  the 
Constitution."  The  correctness  of  this  we  leave  to  the  judgment 
of  the  reader;  it  needs  no  comment. 

It  must  not  be  forgotten  the  past  is  a  guide  for  the  future,  that 
the  present  must  be  the  past  to  those  who  come  after  us,  that  the 
acts  of  long  ago  are  looked. at  with  veneration,  and  cited  as  autho- 
rity, that  the  past  should  be  the  mirror  of  the  present,  into  which 
we  look  for  authority  and  direction,  and  that  *^We  owe  it  to  our 
ancestors  to  preserve  entire  those  rights  which  they  have  delivered 
to  our  care;  we  owe  it  to  posterity  not  to  suffer  their  dearest  in- 
heritance to  be  destroyed;"  (Junius,  201.) 

The  likelihood  of  the  assertion  quoted,  is  to  be  found  in  that 
which  has  just  preceded.  Goodness  of  the  Executive  must  not  be 
trusted;  if  it  is  to  be,  why  have  a  Constitution?  An  ambitious 
President,  on  his  own  judgment,  would  not  continue  to  exercise  the 
power  very  long  under  the  Constitution.  The  objection,  which  is 
called  *' technical,"  to  the  exercise,  by  the  President,  of  the  power 
on  the  ground  "  that  it  will  stay  the  issuing  of  the  Writ  by  the  Fe- 
deral Courts  and  Judges,  or  arrest  proceedings  under  a  Writ  ex- 
pressly authorized  by  Act  of  Congress,"  (p.  55,)  which  could  only 
be  stayed  by  a  subsequent  Act,  is  disposed  of  by  Mr.  Binney  as 
English  analogy:  "The  power  of  the  President  being  derived  from 
the  Constitution,  is  above  the  authority  of  the  Act."     This  assumes 
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that  the  President  has  the  power  which,  we  think,  has  been  shown 
to  be  fallacious.  There  can  be  no  doubt  of  the  fact  that  the  sus- 
pension of  the  privilege  of  the  Writ,  either  under  the  Acts  relating 
to  the  Federal  Courts,  the  State  Constitutions,  or  the  State  Laws, 
is  the  suspension  of  laws. 

If  the  President  have  the  right  under  the  clause  in  the  Constitu- 
tion, to  use  the  words  of  Mr.  Binney,  (p.  62,)  applied  by  him,  if 
Congress  has  the  power;  *'It  is  only  in  flagitious  cases  of  wanton 
oppression,  that  we  can  expect  Congress  to  be  his  accuser,  or  the 
Senate  his  judges.  When  his  own  judgment  brings  the  power  into 
exercise,  and  his  own  application  of  it  works  a  wrong  in  any  de- 
gree." These  remarks  show,  it  is  thought,  that  the  power  of  im- 
peachment is  not  a  sufficient  check  on  the  Executive. 

10.  The  decisions  of  the  OourtSj  and  the  opinions  of  the  text 
writers^  are  in  favor  of  the  assertion  that  Congress  must  join  in  the 
suspension. 

If  the  reader  will  consult  the  text  books  on  the  Constitution,  he 
will  find  that  they  give  the  power  to  Congress.  Mr.  Binney  has 
not  cited  one  in  his  favor.  The  censure  on  the  opinion  of  the  Chief 
Justice  of  the  United  States,  in  the  case  of  Merryman,  June,  1861, 
on  the  ground  of  partiality,  (B.,  p.  36,)  is  not  just  to  one  of  the 
greatest  jurists  who  ever  adorned  the  Bench  of  this  or  any  coun- 
try, who  is  sworn  to  do  his  duty,  and  who  presents  as  clean  a 
record  as  any  man;  it  does  not  advance  Mr.  Binn^y's  argument  in 
the  least.  We  hope  no  one  will  be  influenced  by  the  remarks  of 
Mr.  Binney,  and  we  also  hope  they  were  not  inserted  to  prevent 
the  free  discussion  of  the  subject. 

Speaking  of  this  opinion,  we  have  the  following  singular  asser- 
tion: ''The  remarkable  feature  of  this  opinion  is,  that  for  proof  of 
the  President's  exclusion  from  the  power,  the  Chief  Justice  dwells 
upon  the  President's  brief  term  of  ofiSce — his  responsibility,  by  im- 
peachment for  malfeasance  in  office— the  powor  of  Congress  to  with- 
hold appropriations  for  the  Army,  of  which  he  is  Commander-in- 
Chief,  and  to  disband  it  if  the  President  uses  it  for  improper  pur- 
poses—his limited  power  of  appointment— his  limited  treaty-making 
power-— his  inability  to  appoint  even  inferior  officers,  unless  he  is 
authorized  by  Congress  to  do  so.  Chief  Justice  Taney  has  elabo- 
rately stated  all  this,  without  appearing  to  perceive  that  these  very 
considerations  may  have  and  certainly  ought  to  have  induced 
the  Convention  to  devolve  upon  the  President  exclusively,  the 
trust  and  power  of  suspending  or  not  suspending  the  privilege 
in  time  of  relellion^  as  he  should  think  the  puhlic  safety  required. 
The  constitutional  limitations  of  the  office  make  the  President  the 
safe  and  the  safest  depository  of  such  a  discretion.  There  can  he 
little  danger  of  abuse  from  an  office  of  such  powers.  It  was  the 
great  power  of  a  King  of  England,  that  was  the  operative  motive 
with  Parliament  for  taking  the  power  of  suspension  from  him;  and 
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they  have  left  it  in  a  body  that  is  of  equal  power  under  the  Con- 
stitution, and  apparently  on  its  way  to  greater." 

The  latter  part  of  this  argument  would  apply  with  great  force 
against  the  first  part.  Would  not  the  Executive  have  as  great 
power  as  the  King  of  England  ever  had,  if  he  could  imprison  and 
detain  at  pleasure?  And  is  not  the  right  to  imprison  of  his  own 
free  will,  whenever  he  shall  deem  it  necessary  for  the  public  safety 
in  times  of  rebellion,  (which  is  said  by  Mr.  Binney  to  be  the  effect 
of  the  suspension  of  the  privilege,)  and  as  long  as  he  shall  please, 
placing  us  in  the  position  of  freemen,  holding  our  liberty  at  the 
pleasure  of  the  Executive?  Are  we  not  going  back  to  the  days  of 
William  the  First  of  England?  Are  we  not  annihilating  with  a 
stroke  of  the  pen  the  labors  of  centuries,  if  we  admit  Mr.  Binney 
to  be  correct?  Can  any  one  imagine,  or  assert  in  cool  sober  judg- 
ment, after  reading  the  Debates  in  the  Federal  Convention,  the 
determination  shown  to  control  the  Executive  in  his  powers;  the 
negative  given  by  all  the  delegates  present,  when  it  was  proposed 
to  give  the  Executive  power  to  dispense  with  laws  for  a  limited 
time;  the  evidences  which  Mr.  Binney  cites  evinced  by  the  present 
Constitution  to  cut  down  and  control  the  power  of  the  Executive. 
Can  any  one  suppose  from  these  facts — when  the  Constitution  is 
silent;  when  the  position  of  the  clause  was  changed  by  the  mover 
and  the  Committee  on  Style  and  Arrangement  to  its  present  posi- 
tion, under  the  head  of  restrictions  on  the  powers  of  Congress  ;  when 
English  History  and  English  Precedents  pointed  to  the  Legislative, 
as  the  proper  party  to  dispense  with  the  privilege  of  the  Writ; 
when  that  History  is  but  a  repetition  of  repeated  endeavors  on  the 
part  of  English  Kings,  to  obtain  the  power  from  the  English  peo- 
ple, and  of  their  resistance  to  such  endeavors;  when  we  see  the 
whole  of  the  Article  under  which  Section  9th  is  to  be  found,  is  devoted 
to  the  Legislative  branch  of  the  Government,  and  not  to  the  Execu- 
tive; when  not  a  word  is  said  in  relation  to  the  subject  in  that  Ar- 
ticle, which  confers  power  on  the  President;  when  there  is  a  law  of 
Congress  on  the  Statute  Book  giving  persons  imprisoned  a  right  to 
the  Writ,  which  the  Executive  has  no  right  to  suspend;  when  it  is 
inserted  in  the  Constitution  that  Congress  shall  ^'  have  the  power 
to  make  all  laws  which  may  be  necessary  and  proper  to  carry  into 
execution  all  powers  vested  by  this  Constitution  in  the  Government 
of  the  United  States,  or  in  any  department  or  officer  thereof;  " 
when  no  person  is  to  '*  be  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law" — that  is,  judicial  process;  when  the 
sixth  amendment  provides  that  '4n  all  criminal  prosecutions,  the  ac- 
cused shall  enjoy  the  right  to  a  speedy  and  public  trial,  by  an  impar- 
tial jury  of  the  State  and  district  wherein  such  crime  shall  have  been 
committed,  and  be  informed  of  the  nature  and  cause  of  the  accusa- 
tion; to  be  confronted  with  the  witnesses  against  him;  to  have 
compulsory  process  for  obtaining,  witnesses  in  his  favor;  and  to  have 
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the  assistance  of  counsel  for  his  defence;"  when  the  Executive  is 
to  see  that  "  the  laws  be  faithfully  executed; ''  when  he  is  not  au- 
thorized by  the  Constitution,  to  execute  them  himself  or  by  means 
of  his  agents  or  officers;  when  the  Government  of  the  United 
States  is  known  to  be  one  of  delegated  and  limited  powers,  that  it 
derives  its  existence  from  the  words  of  the  Constitution  only,  and 
that  the  powers  given  are  to  be  construed  strictly,  especially  when 
in  derogation  of  Common  Right;  when  to  make  imprisonment  law- 
ful, it  is  an  undoubted  fact  that  it  must  be  by  process  from  the  courts 
of  judicature,  by  warrant  from  some  legal  authority  to  commit  to 
prison,  or  when  in  a  state  of  war,  the  arrest  and  detention  by  some 
military  officer,  of  a  belligerent  or  his  emissary.  Can  we  doubt  for 
an  instant,  to  use  the  words  of  Roger  B.  Taney,  ''  If  the  President  oi 
the  United  States  may  suspend  the  Writ,  then  the  Constitution  of 
the  United  States  has  conferred  upon  him  more  7'egal  and  absolute 
power  over  the  liberty  of  the  citizen,  than  the  people  of  England 
have  thought  it  safe  to  intrust  the  Crown ;  a  power  the  Queen  of 
England  cannot  exercise  at  this  day,  and  which  could  not  have 
been  lawfully  exercised  by  the  sovereign,  even  in  the  reign  of 
Charles  the  First." 

Mr.  Binney  comments  upon  the  case  of  the  Ux  parte  Bolman,  4 
Cranch.  p.  75,  cited  by  Justice  Taney  as  follows,  (we  shall  make 
some  few  alterations  which  the  reported  case  justify:) 

^'But  the  language  of  Chief  Justice  Marshall,  whatever  be  its 
meaning,  was  not  used  in  a  case  which  brought  up  the  question. 
The  case  o^  Hx  parte  Bolman  in  4  Cranch,  could  not  bring  up  the 
question  whether  the  President  or  Congress  had  the  power  of  sus- 
pending the  privilege  of  the  Writ  in  cases  of  rebellion  or  invasion. 
There  was  no  rebellion  nor  invasion  at  the  time;  and  no  suspension 
of  the  privilege  by  either  Congress  or  the  President." 

That  there  was  a  rebellion,  will  be  shown  in  treating  of  the  at- 
tempt at  suspension  in  1807. 

"  The  question  before  the  Court,  the  first  in  £!x  parte  Bolman, 
was  whether  the  Supreme  Court,  having  no  original  jurisdiction  of 
the  case,  could  issue  a  Writ  of  Habeas  Corpus  to  bring  up  the  body 
of  Bolman,  and"  (a  writ  of  certiorari  to  bring  up)  ''the  record  of 
his  commitment  by  the  Circuit  Court  of  the  District  of  Columbia. 
The  Court  was  somewhat  divided  upon  the  point,  and  the  Writ  was 
issued,  two  judges  out  of  the  five  dissenting."  (But  one  dissented, 
he  stating  that  his  opinion  was  supported  by  that  of  one  of  his  bre- 
thren, who  was  by  sickness  rendered  unable  to  attend.)  ''But 
the  manner  in  which  it  was  argued,  not  at  all  the  necessities  of  the 
case,  induced  the  Chief  Justice  to  say,  'that  if  at  any  time  the  pub- 
lic safety  should  require  the  suspension  of  the  powers  (i.  e.,  of  is- 
suing Writs  of  Habeas  Corpus)  vested  by  this  Act  (the  Judiciary 
Act  of  1789,)  in  the  Courts  of  the  United  States,  it  is  for  the  Le- 
gislature to  say  so.     That  question  depends  upon  political  consi- 
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derations,  on  which,  the  Legislature  are  (is)  to  decide.  Until  the 
Legislative  will  be  expressed,  this  Court  can  only  see  its  duty,  and 
must  obey  the  laws." 

>'The  Legislature  had  given  this  power  to  the  Court,'*  to  issue 
the  Writ,  remarks  Mr.  Binney,  "  it  is  apparently  reasonable  to  say, 
that  the  Legislature  only  could  suspend  that  power." 

This,  together  with  what  has  been  cited,  shows  the  opinion  so 
clearly,  it  is  impossible  any  one  can  doubt  it.  The  Legislature 
have  given  the  power  to  the  court,  the  Legislature  must,  therefore, 
suspend.  Mr.  Binney  must  grant  that  the  suspension  by  the  Pre- 
sident is  of  the  power  of  this  court,  if  he  has  the  power  to  suspend; 
and  that  the  opinion  of  the  Chief  Justice,  relating  to  the  suspension, 
although  but  a  dictum,  is  nevertheless  the  opinion  of  a  learned 
lawyer,  and,  as  such,  is  entitled  to  some  weight. 

Indeed,  he  goes  on  to  say,  "the  whole  language  does,  how- 
ever, say  farther,  that  if  the  public  safety  should  require  the  sus- 
pension  of  the  povjers  vested  in  the  courts^  adverting^  perhaps^  to  the 
language  of  the  Habeas  Corpus  clause  in  the  Constitution,  it  was 
for  the  Legislature  to  say  so."    (B.  p.  38.) 

It  is  undoubted  that  the  power  that  makes  the  law,  is  the  power  to 
suspend  it;  more  especially  would  this  be  so  under  our  Constitution, 
if  we  but  remember  that  a  vote  was  taken,  in  the  Convention  which 
framed  it,  on  giving  the  President  the  power  to  suspend,  and  that 
it  was  negatived  by  all  the  States. 

Is  not  a  suspension  of  the  privilege  a  suspension  of  one  of  the 
powers  vested  in  the  courts?  Is  it  necessary  to  take  away  all 
the  powers  at  once?  Does  it  not  amount  to  the  same,  if  taken 
away  by  the  President,  one  by  one?  Must  not  the  same  power  do 
this,  that  can  suspend  in  toto? 

"  But  there  was  nothing  before  the  Chief  Justice  to  raise  the 
distinction,  between  the  privilege  of  the  Writ  as  descriptive  of  a  per- 
sonal right  ^  and  the  Writ  itself  as  authorized  hy  law;  nor  between 
the  operation  of  the  Constitution  itself,  and  the  operation  of  a  law 
of  Congress."  (B.  p.  38.) 

True;  yet  we  must  not  forget  that  the  subtle  distinction  between 
the  personal  Privilege  and  the  Writ,  between  the  operation  of  the 
Constitution  and  the  law  of  Congress,  aS  claimed  by  Mr.  Binney, 
had  not  been  broached  at  that  time;  and  we  must  not  forget  that 
the  Judge  said,  that  if  the  law  had  not  been  passed,  there  would 
have  been  no  privilege  in  the  court;  " if  the  means  be  not  in  exis- 
tence, the  privilege  itself  would  be  lost,  although  no  law  for  its  sus- 
pension should  be  enacted."  This  question  was  certainly  res  judi- 
cata. 

The  strictures  upon  the  remarks  of  Judge  Story,  (B.  p.  39,)  are 
true.  He  does  take  for  granted  that  Congress  is  the  proper 
power  to  suspend  the  Writ,  or  the  privilege  of  it.  He  states  it  as 
undoubted  law;  and  when  we  think  of  his  great  reputation  as  a 
constitutional  jurist,  this  statement  should  have  some  weight. 
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We  would  also  refer  to  another  Commentator,  our  fellow-towns- 
man, William  Rawle,  Esq.  :— 

"  This  Writ  is  believed  to  be  known,"  he  says,  ''  only  in  countries 
governed  by  the  Common  Law,  as  it  is  established  in  England ;  but 
in  that  country  the  benefit  of  it  may  at  any  time  be  withheld  by 
the  authority  of  Parliament,  whereas  we  see  in  this  country  it  can- 
not be  suspended,  even  in  cases  of  rebellion  or  invasion,  unless  the 
public  safety  shall  require  it.  Of  this  necessity  the  Constitution 
probably  intends  that  the  Legislature  of  the  United  States  shall  be 
the  judges.  Charged  as  they  are  with  the  preservation  of  the  United 
States  from  both  these  evils,  and  superseding  the  powers  of  the  se- 
veral States,  in  the  prosecution  of  the  several  measures,  they  may 
find  it  expedient  to  adopt,  it  seems  not  unreasonable  that  this  con- 
trol over  the  writ  of  habeas  corpus^  which  ought  only  to  be  exercised 
on  extraordinary  occasions,  should  rest  with  them.  It  is^  at  any 
rate^  certain  that  Congress^  which  has  authorized  the  courts  and  judges 
of  the  United  States  to  issue  lorits  of  Habeas  Corpus^  in  cases  within 
their  jurisdiction  J  can  alone  suspend  their  power,''  (Rawle  on  Cons., 
118.) 

^'Congress,  under  the  Constitution,"  Mr.  Binney  thinks,  (p.  39,) 
^'  might  adopt  any  form  of  judicial  relief,  and  endow  its  judicial  de- 
partment accordingly — the  civil  law  process,  ''  de  homino  libero  ex- 
hibendo^'"  or  the  Spanish  '^el  despacho  de  manifest  a  cion  J'  If  Con- 
gress had  taken  either,  it  would  not  have  altered  in  the  least  the 
efi'ect  of  the  clause  in  the  Constitution." 

Eut  if  Congress  had  done  so,  according  to  Judge  Marshall,  a 
Writ  of  Habeas  Corpus  could  not  have  been  issued  out  of  the  United 
States  Courts.  He  says  Congress  had  to  provide  the  means,  (4 
Cranch.  95;)  when  they  did  so,  the  clause  went  into  effect  as  far  as 
the  power  of  the  Federal  courts  was  concerned.  Jt  went  into  ef- 
fect with  the  Constitution,  as  far  as  the  State  constitutions,  laws, 
and  courts  were  concerned.  If  Mr.  Binney  be  correct,  the  clause 
in  the  Constitution  applying  to  the  former  courts,  would  not  be  of 
any  effect.  Congress  could  suspend  the  Spanish  process,  or  the 
procedure  under  the  Corpus  Juris  Civile,  if  they  had  been  adopted, 
whenever  it  pleased.  It  is  doubtful  whether  this  can  be  done,  as 
to  the  privilege  of  the  Writ  of  Habeas  Corpus:  if  it  can,  great 
injustice  might  be  done,  by  means  of  arrests  by  the  process  of  the 
Federal  courts,  to  which  State  process  would  not  apply,  unless  it 
be  granted  the  Constitution,  by  guarantying,  gives  the  Writ. 

Mr.  Binney,  in  order  to  overcome  the  plain  intent  and  meaning 
of  the  clause,  which  he  says  is  technical,  (p.  9,)  gives  as  the  reason  for 
its  use,  that  it  means  the  privilege  of  relief  from  imprisonment  by 
bail,  &c.,  and  that  "the  writ  of  Habeas  Corpus  was  better  known 
in  the  States,  and  therefore  most  appropriate;  but  the  privilege  is 
not  inseparably  bound  to  that  or  any  other  specific  remedy.  The 
reference  to  the  writ  was  to  describe  the  privilege  intelligibly^  not  to  bind 
it  to  a  certain  formP  (B.,  p.  40.) 
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This  is  not  so,  according  to  his  remarks,  (p.  9.)     The  reference 
is  to  a  known  legal  writ,  the  effect  of  which  Mr.  Binney  confounds 
with  the  Writ.      The   clause  does  not  refer  to  any  writ,  but  to 
a  certain  known  writ,  having  a  scientific  meaning;  it  is  the  privi- 
lege of  this  legal  writ,  which  is   not  to  be  suspended,  not  that  of 
any  writ  Congress  may  authorize  to  issue— not  of  the  writ  of  Sum- 
mons or  Capias  ad  resjpondendum.     The  Convention  used  technical 
words;  and  when  words  of  Art  are  used,  we  are  bound  to  presume 
they  were  used  in  their  known  and  usual  meaning  and  signification. 
The  case  of  Martin  vs.  Mott, — 12  Wheaton,  19, — is  cited  as  an 
authority  governing  the  case  of  rebellion,  (B,  p.  44;)  this  is  not  so. 
The  case  of  Mott  arose  from  his  not  obeying  a  call  of  the  President 
for  militia  to  repel  invasion;  Mott  not  obeying  was  fined,  his  goods 
being  seized  for  the  payment,  he  replevied  them,  upon  which  an 
avowry  was  filed;  judgment  v/as  entered  in  the  State  Court  for 
Mott;  the  case  was  then  brought  to  the  Supreme  Court  of  the  Uni- 
ted States.     The  clause  of  the  Act  of  1795,  referring  to  the  case 
of  invasion,  says,  ''that  it  shall  be  lawful  for  the  President  to  call 
forth  such  number  of  the  Militia  as  he  may  judge  necessary  to  repel 
such  invasion,  and  to  issue  orders  for  that  purpose  to  such  officers 
as  he  may  think  proper;  and  in  case  of  insurrection  in  any  State, 
against  the   Government  thereof^  on  application  of  the  Governor, 
when  the  Legislature  cannot  be  convened,  or  of  the  Legislature, 
to  call  forth  the  Militia  of  the  other  States  to  suppress  the  same," 
(mcfe,  Cons.,  Sec.  4,  Art.  IV.,)  and  then  we  have  the  section  men- 
tioned by  Mr.  Binney,  (B.  p.  44.)    This  we  have  given  (Ante,  p.  Q^) 
The  wording  of  this  section  is  very  diiferent  from  that  of  the  first. 
The  case  in  12  Wheaton  was  under  the  1st  section.     By  it  the 
President  is  to  judge  of  the  fact, — Congress  have  given   him  the 
power  so  to  judge,  and  if  necessary,  to  call  forth  the  Militia.     By 
the  second,  the  President  is  not  to  judge  in  the  first  instance;  in 
both  cases  he  is  acting  under  the  law  of  Congress — the  discretion 
comes  from  them.     The  power  confided  by  Congress  to  the  Presi- 
dent, says  Justice  Story,  in  the  above  mentioned  case,  "is  doubtless 
of  a  very  high  and  delicate  nature,"-— this  was  as  to  the  first  sec- 
tion, the  only  one  before  the  Court.     ''It  is,  in  its  terms,  a  limited 
power,  confined  to  cases  of  actual  invasion^  or  imminent  danger  of 
invasion.     Is  the  President  the  sole  and  exclusive  judge  whether 
the  exigency  has  arisen — or  is  it  to  be  considered  as  an  open  ques- 
tion, upon  which  every  officer  to  whom  the  orders  of  the  President 
are  addressed  may  decide  himself— -and  equally  open  to  be  contest- 
ed by  every  Militia-man  who  shall  refuse  to  obey  the  orders  of  the 
President?     We  are  all  of  opinion,  that  the  authority  to  decide 
whether  the  exigency  has  arisen,  belongs  exclusively  to  the  Presi- 
dent, and  that  his  decision  is  conclusive  upon  all  other  persons," — 
this  refers  only  to  the  1st  section.     "We  think,"  said  the  Judge, 
"  this  construction  necessarily  results  from  the  nature  of  the  power 
itself  and  from  the  manifest  ohject  contemplated  hy  Congress,''  (Ibid.) 
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From  this  case,  the  conclusion  is  arrived  at,  that  the  judgment 
of  the  President  on  the  facts  is  conclusive  on  everybody. 

^'  The  President,  from  the  very  nature  of  the  facts,  and  the  duty 
of  his  office,  decides  them  himself.  He  decides  the  fact  of  rebel- 
lion. He  declares  the  number  of  mihtia  necessary  to  cope  with 
the  insurrection."  (B.  p.  44.) 

From  this  case,  and  the  fact  that  it  is  for  the  Executive  to  see 
that  the  laws  be  faithfully  executed,  and  that  he  is  to  know  officially 
that  the  execution  of  the  law  is  obstructed  by  powerful  combina- 
tions, and  that  the  Marshal's  power  is  futile,  is  derived  the  Presi- 
dent's power  to  dispense  with,  and  abrogate  the  Acts  of  1789, 1833 
and  1842,  and  all  of  the  Bills  of  Bights,  Constitutions  and  Statutes 
of  the  States,  conflicting  with  that  which  he  deems  his  authority, 
when  if  he  has  the  right  to  dispense  with  the  Writ,  under  the 
clause  in  the  Constitution,  he  has  the  right  supreme  and  •untram- 
melled. From  this  case,  and  these  facts,  it  is  deduced  that  '^it  is 
manifest  then  that  there  is  no  necessity  for  a  law  of  Congress  to 
determine  the  great  fact  of  rebellion  or  invasion,  or  the  general  or 
particular  danger  to  the  public  arising  from  it,  upon  which  the  sus- 
pension of  the  privilege  of  the  Writ  depends,"  that — ''from  the 
dawn  of  the  Government,  Congress  has  left  these  facts  with  the  Presi- 
dent^ and  loith  him  alone''  (B.  p.  41.) 

The  case  of  Luther  vs.  Borden,— 7  Howard  Rep.,  1, — (B.  p.  55,) 
is  rather  against  Mr.  Binney's  opinion.  "The  Writ  of  Habeas 
Corpus,"  says  Judge  Woodbury,  page  48,  in  a  very  learned  dissent- 
ing opinion  on  the  subject  of  Martial  Law,  "unless  specially  sus- 
pended by  the  Legislature  haviDg  power  to  do  so,  is  as  much  in 
force  in  intestine  war  as  in  peace." 

In  considering  this  case,  it  must  not  be  forgotten,  that  the  Legis- 
latures of  the  States  have  all  the  rights  not  prohibited  to  them; 
and  the  right  to  declare  Martial  Law  does  not  appear  to  have  been 
prohibited  to  the  Legislature  of  Rhode  Island  by  the  Charter.  The 
Constitution  of  the  United  States  differs  from  that  of  the  States, 
as  to  the  powers  under  it,  as  has  been  shown.  The  State  Govern- 
ment of  Rhode  Island,  under  the  old  Charter,  had,  very  likely,  the 
right  to  order  arrests  without  warrant, or  declare  Martial  Law;  this 
is  not  the  case  under  the  Constitution  of  the  Union. 

Mr.  Binney  refers  (p.  53)  to  the  action  of  the  Senate,  1807,  after 
the  reception  of  the  message  of  President  Jefferson,  relative  to  the 
conspiracy  of  Aaron  Burr;  in  support  of  his  argument,  that  greater 
danger  to  the  liberties  of  the  people  would  exist  if  Congress  must 
join  in  the  suspension,  than  if  exercised  by  the  Executive  alone. 
He  says,  "There  was  neither  invasion  nor  insurrection  in  its  lowest 
stage;"  that  Mr.  Jefferson  favored  the  theory,  that  Congress  alone 
had  the  power  to  suspend,  and  sent  a  message  to  Congress  so  "that 
he  might  safely  exercise  it  under  their  wing;" — "then  followed  the 
plienomenon,  we  might  say  the  portent:"  says  he,  ^-a  Senate  repre- 
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doors,"  (the  Senate,  for  several  years  after  the  formation  of  the  pre- 
sent Government,  sat  with  closed  doors ;) ''  a  bill  suspending  the  p^ivi- 
lege  of  the  Writ  for  three  months,  as  to  any  and  all  persons  charged 
on  oath  with  treason,  &c.,  endangering  the  peace,  safety,  or  neu- 
trality of  the  United  States,  and  arrested  by  the  warrant  of  the 
President,  or  by  any  one  acting  under  his  direction  or  authority." 
There  was  nothing  like  rebellion  or  invasion  in  the  land. 

"We  are  officially  informed,"  said  Mr.  Elliott  in  the  Congress  of 
1807,  ''that  rebellion  has  reared  its  hydra  front  in  the  peaceful 
valleys  of  the  West."  (An.  of  9th  Congress,  2d  Session,  407,  &c., 
q.  v.)  The  militia  of  Ohio,  Kentucky,  Tennessee,  Mississippi  and 
Orleans  territory,  and  one  thousand  regular  troops,  were  ordered 
out  to  quell  it.  As  to  Mr.  Jefferson,  we  should  not  forget,  that  in 
1787,  he  objected  to  the  Constitution  because  it  did  not  provide 
'^for  the  eternal  and  unremitting  force  of  the  Habeas  Corpus  laws." 
In  1788  he  advised  four  States  should  refuse  to  ratify  it  until  a 
Declaration  of  Rights  was  annexed  to  it,  asserting  that  there  should 
be  '^no  suspension  of  the  Habeas  Corpus." 

'^Happily,"  says  Mr.  Binney,  'Hhere  was  virtue  enough  in  the 
House  of  Representatives,  or  enough  of  alien atio'^  from  Mr,  Jef- 
ferson, to  make  the  House  reject  the  bill  by  an  immense  majority, 
and  to  open  their  doors.  But  we  may  ask,  with  all  confidence, 
whether  Mr.  Jefferson,  even  with  a  consciousness  of  his  own  power 
under  the  Constitution  to  suspend  the  privilege,  would  have  exe- 
cuted such  a  purpose,  at  such  a  time,  upon  his  own  responsibility? 
We  may  confidently  say  no.  But  if  a  majority  of  the  House  had 
acquiesced,  and  there  were  nineteen  who  voted  for  it,  we  may  re- 
collect whose  sentiment  it  was,  upon  being  told  that  his  friends 
were  willing  to  ignore  a  breach  of  the  Constitution,  which  he  had 
expressly  acknowledged,  replied,  that  ^  if  his  friends  were  satisfied, 
he  would  acquiesce  toith  satisfaction,'  This  getting  power  from 
friends  in  Congress  who  are  satisfied,  is  a  prodigious  corroborative 
in  the  exercise  of  it,  whether  it  be  Constitutional  or  not." 

But  this  statement  is  neither  just  to  Mr.  Jefferson,  nor  entirely 
warranted  by  the  facts.  The  latter  remark  was  made  upon  another 
occasion,  relating,  we  believe,  to  the  purchase  of  Louisiana  in  1803. 
The  vote  in  Congress  was  strongly  in  favor  of  the  purchase.  Mr. 
Jefferson  was  not  altogether  in  favor  of  it  on  Constitutional  grounds, 
although  it  has  been  since  considered  one  of  the  greatest  events  of 
his  Administration.  He  proposed  an  ex  post  facto  amendment  to 
the  Constitution  to  sanction  it.  His  message  certainly  does  not 
warrant  the  assertion  that  he  wished  the  privilege  suspended.  "It 
will  be  seen,"  said  he,  ''that  of  three  of  the  principal  emissaries  of 
Mr.  Burr,  whom  the  General  had  caused  to  be  apprehended,  one 
had  been  liberated  by  Habeas  Corpus,  and  the  two  others,  being 
those  particularly  employed  in  the  endeavor  to  corrupt  the  General 
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our  ports  in  the  Atlantic  States;  probably  on  the  consideration  that 
an  impartial  trial  could  not  be  expected  during  the  present  agita- 
tions of  ISlew  Orleans,  and  that  that  city  was  not  as  yet  a  safe  place 
of  confinement.  As  soon  as  these  persons  shall  arrive,  they  will  he 
delive7'ed  to  the  cuBiody  of  the  law^  and  left  to  such  course  of  trial^ 
hath  as  to  'place  and  process^  as  its  functionaries  may  direct.''  (See 
also  special  message;  An.  9th  Congress,  2d  Session,  p.  45.)  These 
men  were  Dr.  Bolman  and  Swartwout.     (Mentioned  4  Cranch.  75.) 

The  proceedings  in  the  Senate,  January  23d,  1807,  the  day  after 
receiving  the  message  referred  to,  were  very  singular.  On  motion 
of  Mr.  Giles,  he,  with  two  others,  was  appointed  a  committee  to  in- 
quire whether  it  was  expedient,  in  the  then  "state  of  public  affairs, 
to  suspend  the  privilege  of  the  Writ  of  Habeas  Corpus,"  and  the 
message  and  documents  received  from  the  President,  w^ere  referred 
to  the  committee,  whereupon  Mr.  Giles  reported  a  bill  to  suspend 
the  privilege  of  the  Writ,  viz.  :-— 

''That  in  all  cases,  where  any  person  or  persons,  charged  on  oath 
with  treason,  misprision  of  treason,  or  other  high  crime  or  misde- 
meanor, endangering  the  peace,  safety,  or  neutrality  of  the  United 
States,  have  been  or  shall  be  arrested  or  imprisoned,  by  virtue  of  any 
warrant  or  authority  of  the  President  of  the  United  States,  or  from 
the  Chief  Executive  Magistrate  of  any  State  or  Territorial  Govern- 
ment, or  from  any  person  acting  under  the  direction  or  authority  of 
the  President  of  the  United  States,  the  privilege  of  the  writ  of  ha- 
beas corpus  shall  be,  and  the  same  hereby  is  suspended,  for  and 
during  the  term  of  three  months  from  and  after  the  passage  of  this 
act,  and  no  longer." 

The  committee  also  reported  a  message  to  accompany  the  bill  to 
the  Representatives.     (An..  9th  Congress,  2d  Session,  p.  44.) 

January  26th,  1807,  the  House  of  Representatives  received  the 
message  from  the  Senate,  and  the  bill.  The  House  having  been 
first  cleared  to  receive  them,  it  was  then  moved  that  the  doors  be 
opened,  and  the  message  should  not  be  kept  secret.  Yeas,  123; 
nays,  3.     (Ibid,  402.) 

Mr.  Eppes  (Mr.  Jefferson's  son-in-law,)  moved  that  the  bill  be 
rejected,  which  was  afterwards  withdrawn  with  the  intent  to  re- 
new it.  "The  President  holds  out  the  idea,"  said  one  member, 
''that  the  correct  and  proper  mode  of  proceeding  can  be  had  under 
the  existing  laws.  This  was  not  the  first  instance ;  there  had  been 
two  insurrections,  both  of  which  defied  the  authority  of  Congress, 
and  had  menaced  the  Union  with  dissolution.  One  justified  the 
calling  out  of  fifteen  thousand  men,  and  the  expenditure  of  one 
million  of  dollars,  yet  he  had  not  heard  of  any  proposition  to  sus- 
pend the  writ  of  habeas  corpus."  (Ibid,  404.)  *^'Have  we  a  right," 
said  another,  "^^to  suspend  it  in  any  and  every  case. of  invasion  and 
rebellion  ?     So  far  from  it,  we  are  under  a  Constitutional  interdic- 
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tion  not  to  act,  unless  the  existing  rebellion  threatens  the  first 
principles  of  the  national  compact,  and  the  Constitution.  The 
Executive  assures  us  that  the  public  safety  is  not  endangered.  Can 
we,  under  these  circumstances,  consent  to  the  investiture  of  that 
department  with  dictatorial  powers?  It  would  be  contrary  to  the 
spirit  of  the  Constitution."  (Ibid,  407.)  ''  It  is  in  a  free  country," 
said  Mr.  Eppes,  'Hhe  most  tremendous  power  which  can  be  placed 
in  the  hands  of  a  legislative  bod.y.  It  suspends  the  chartered  rights 
of  the  community,  and  places  even  those  who  pass  the  act,  under 
miiitarv  despotism.''  (Ibid,  409.)  The  bill  was  rejected  on  the 
first  reading.  Yeas,  113;  nays,  19.  (Ibid,  424.)  All  Mr.  Jefi'er- 
son's  supporters  but  two,  it  is  believed,  voted  for  rejection.  (Ibid^ 
416-423,  Rand.  Life  of  Jefferson,  Vol.  2,  p.  196.)  The  majority 
of  the  House  were,  at  this  time,  in  his  favor,  but  twenty-seven  were 
Federalists.  (Jeff.  Works,  Letter  February  27th,  1807,  Vol.  5,  p. 
48.)  The  Federalists  took  Burr's  case  as  their  own.  We  do  not 
find  anything  in  Jefferson's  Works  or  correspondence,  of  the  period 
when  this  occurred,  in  favor  of  or  against  it.  Hov/  it  can  be  as- 
serted that  Mr.  Jefferson  was  in  favor  of  the  suspension,  it  is  diffi- 
cult to  understand. 

There  is  also  cited,  by  Mr.  Binney,  (B.  p.  49,)  a  portion  of  No. 
74  of  the  Federalist,  which  has  especial  reference  to  the  pardoning 
power  of  the  Executive,  The  wording  of  Clause  2,  Sec.  II.  of  Art. 
IL,  is:  ''.'The  fjresident  shall  have  power  to  grant  reprieves  and 
pardons  for  offences,"  &c.  There  is  a  person,  a  power,  designated 
who  is  to  do  this— -''the  President."  The  argument  of  Mr.  Hamil- 
ton is :  "  If  it  should  be  observed,"  (that  is,  by  those  in  opposition  to 
having  the  clause  in  the  Constitution,)  ''that  a  discretionary  power, 
with  a  view  to  such  contingencies,  may  occasionally  be  conferred 
upon  the  President,"  (that  is,  by  the  Legislature,)  "it  may  be  an- 
swered," by  those  in  favor  of  the  insertion  of  the  clause,  "whether,  in 
a  limited  Constitution,  that  power  could  be  delegptted  hy  law^''  or,  in 
other  words,  whether  the  Constitution  is  not  to  be  construed  strict- 
ly, whether  that — i.  e,,  the  power  to  pardon— might  not  be  a  power 
beyond  the  scope  of  Congress  to  confer  on  the  President,  whether, 
in  shortj  any  body  could  pardon,  in  the  cases  mentioned  in  the 
clause,  if  no  power  was  given  to  the  President  by  the  Constitution ; 
if  the  clause  had  read  that  such  offences  could  be  pardoned  as  are 
therein  mentioned.  In  such  a  case  could  the  power  to  pardon  be 
delegated  by  Congress  to  the  President?  This  is  thought  by  Mr 
Binney  to  be  "  applicable  to  the  power  of  arrest  and  detention  in 
time  of  rebellion,  as  it  is  to  the  power  of  pardon." 

It  appears  to  be  directly  against  him;  the  power  he  is  claiming 
is  a  discretionary  power,  of  more  vital  importance  than  that  of 
pardoning.  The  Habeas  Corpus  clause  is  the  most  important  for 
liberty  of  the  citizen  in  the  Constitution.  By  it  no  powder  is  given 
to  the  President;  a  discretionary  power  exists  as  to  the  detainer; 
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what  the  public  safety  requires  daring  a  rebellion,  who  is  to  be  de- 
tained, and  for  what,  and  where,  are  matters  of  opinion— discre- 
tion. No  class  of  offences  are  mentioned  in  the  Constitution, 
no  place  where  the  suspension  is  to  take  place;  yet,  against  his- 
tory, facts,  law,  analogy  to  the  custom  of  the  Government  from 
which  was  obtained  Privilege,  Writ,  and  Suspension, — against  the 
fact  that  it  is  doubtful  whether  Congress  can  give  such  discretion- 
ary power;  and  that  that  was  the  view  of  Mr.  Hamilton,  a  mem- 
ber of  the  Convention  of  1789,  and  that  such  power  would  have 
been  given  to  the  President  in  the  Constitution,  if  he  had  been  the 
power  to  exercise  that  discretion,  outside  of,  and  free  from,  the 
control  of  the  deliberative  branchj—the  branch  to  think, — to 
have  discretion,  if  any  be  needed.  If  such  had  been  the  intent 
of  that  Convention,  when  all  these  facts  are  considered,  does  the 
quotation  from  the  Federalist  advance  the  views  of  Mr.  Binney? 
Is  it  not  an  authority  to  show,  that  Congress  was  intended  to 
be  a  component  power  in  case  a  suspension  of  the  privilege  of 
the  Writ  be  necessary? 

''It  is  also  said,  that  the  exercise  of  the  power  by  the  President, 
without  oath  or  descriptive  warrant,  violates  one  of  the  amendments 
to  the  Constitution.  It  would  be  the  same  if  the  power  were  exer- 
cised by  Congress."  (B.  p.  55.) 

This  is  true ;  Congress  have,  under  the  Constitution,  no  right  to 
arrest  or  detain  in  this  way.  The  Constitution  is  explicit — no 
person  can  "be  deprived  of  liberty  without  due  process  of  law;"-— 
the  oath  must  be  made,  the  warrant  must  be  founded  on  probable 
cause,  and  the  same  rules  apply  to  the  Executive.  The  power  is 
to  authorize  the  suspension  of  the  privilege  of  the  Writ,  the  right 
to  ask  for  an  examination  into  the  commitment,  which  will  neces- 
sarily prevent  bail,  trial  or  discharge.  This  is  the  farthest  any  or 
all  the  departments  can  go  outside  of  the  courts  of  justice.  They 
cannot  pass  a  privilegium.  According  to  Mr.  Binney,  we  have  no 
right  to  presume  that  the  President  will  not  require  an  oath.  Are 
we  to  wait  until  we  see  if  a  dagger  be  sharp  before  we  ward  it  off? 
Are  we  to  try  the  experiment,  whether  a  President  will  injure  or 
not,  and  give  him  the  power  to  do  so,  that^  this  valuable  fact  may 
be  ascertained? — experience  first,  avoid  afterwards. 

'^If  the  amendment  applies,  he  must  do  it,  (that  is,  require  the 
oath,)  or  the  commitment  will  be  irregular."  (B.  p.  f>b.) 

Who  is  to  say  that  the  commitment  is  irregular?  According  to 
the  argument  on  the  other  side,  the  Executive  would  be  the  power. 

'^Either  the  language  of  the  amendment,  though  genend,  speaks 
in  reference  to  the  normal  condition  of  the  country  only,  when 
there  is  no  rebellion  or  invasion  and  consequent  war,  foreign  or 
civil."  (Ibid.)  Or  it  does  not,  ''under  such  circumstances,"  (i.  e,, 
if  it  does  not  speak  of  the  normal  condition;  when  there  is  no  re- 
bellion,) ''the  rebellion  or  invasion  supersedes  the  amendment  for 


92 

the  time.  The  former  seems  to  be  the  preferable  conclusion;" 
(Ibid.;)  therefore  the  rebellion  or  invasion  does  not  supersede  the 
amendment.  Whether  this  is  the  meaning  intended,  we  do  not 
know.  The  paragraph  seems  to  imply,  Mr.  Binney  intended  that 
the  abnormal  condition  of  the  country  would  supersede  the  amend- 
ment. The  argument,  as  stated,  does  not  arrive  at  this  conclusion; 
nor  would  it  on  the  facts,  if  stated  logically. 

Another  very  subtle  argument  is,  that  ''discretionary  imprison- 
ment is  an  arbitrary  ouster  from  all  the  benefits  of  government,  be- 
nefits which  belong  to  every  citizen,  until  he  is  accused  and  con- 
victed of  a  crime;"  therefore,  the  Legislature  have  no  natural  title 
to  it,  the  word  natural  is  here  used  by  Mr.  Binney,  in  a  different  sense 
from  that  used  by  those,  who  think  '''  that  to  attribute  to  the  Presi- 
dent a  power  of  suspending  the  privilege,  is  to  deprive  the  Legis- 
lature of  a  power  which  naturally  belongs  to  that  body."  (B.,  p. 
56.)  The  word  naturally  is  here  used  to  signify,  that  which  should  be- 
long to  that  body  according  to  the  usual  course  of  things,  a  person 
would  say,  that  right  naturally  should  belong  to  me,  it  is  used  by 
this  person  in  the  sense  of  regularly,  ordinarily,  or  conformably  to 
the  usual  course  of  things.  Mr.  Binney  puts  another  construction 
upon  the  word,  using  it  in  the  sense  of  natural  as  applied  to  innate 
feelings,  or  to  natural  law,  he  virtually  says  in  a  state  of  nature, 
the  right  to  be  free,  to  do  just  as  you  please  should  be  guarantied, 
discretionary  imprisonment,  no  matter  how  necessary,  is  an  ouster 
of  all  the  benefits  of  Government ;  true,  it  is  an  ouster  of  the  benefits 
of  Government,  but  if  done  lawfully  it  is  an  ouster  for  the  benefit 
of  the  whole,  if  for  the  benefit  of  the  whole,  if  it  is  our  natural  liberty 
so  far  restrained  and  no  farther  than  is  for  the  good  of  all,  of  the 
community,  and  no  one  has  a  right  to  complain.  It  is  not  meant 
by  these  remarks  to  imply,  that  the  Legislature  has  any  rights  be- 
yond those  in  the  Constitution. 

If  nothing  had  been  said  in  the  Constitution,  Congress  could 
have  dispensed  with  the  Writ  undoubtedly,  as  far  as  the  United 
States  courts  were  concerned.  It  would  still  have  been  a  violation 
of  the  natural  rights  of  the  individual  if  arrested.  It  is  now  an 
ouster  of  all  leneiitB  of  Government,  shortly  before  Mr.  Binney 
thought  the  right  of  exemption  from  imprisonment,  except  by  the 
law  of  the  land,  was  not  suitable  for  modern  times.-   (B.,  p.  13 — 18.) 

It  is  now  thought  by  Mr.  Binney  '4f  the  Constitution  had  not 
ordained  the  exception,  no  department  of  the  Government  could 
have  enforced  it,  without  violating  the  fundamental  principle  of 
every  free  Government."  (B.  p.  66.)  Discretionary  imprisonment 
is  still  the  theme;  it  is  not  acknowledged  that  the  Constitution  has 
ordained  an  exception  as  to  it,  say  that  it  did,  would  it  not,  as  far 
as  the  exception  is  concerned,  violate  the  natural  rights  of  indivi- 
duals, granting  Mr. Binney 's  argument  as  correct?  Is  it  not,  under 
the  exception  a  violation,  if  he  is  correct,  even  if  by  the  President? 
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From  all  this,  the  conclusion  is  arrived  at,  that  "it"  (it  is  not 
known  whether  the  discretionary  right  to  arrest,  or  to  suspend,  or 
both  are  intended  by  this  pronoun,  both  will  be  presumed)  "  can 
only  be  enforced  now,  by  that  department  of  Government,  which 
can  alone  execute  the  ordinances  of  the  Constitution,  that  are  ex- 
ecutive in  their  character,  unless  some  other  department  be  ex- 
pressly named."     (Ibid.) 

The  right  of  arrest  ad  libitum  cannot  be  enforced  by  any  de- 
partment, according  to  any  law  or  construction  of  the  Constitution, 
the  right  to  enforce  the  performance  of  the  suspension  must  rest 
with  the  Executive;  it  does  not  follow  from  this,  that  he  is  the 
power  to  suspend  or  to  arrest,  nor  does  it  require  an  express 
naming  of  another  power  to  oust  him ;  construction,  contemporane- 
ous exposition  and  history  are  sufficient.  The  objection  that  the 
Legislature  is  the  power,  Mr.  Blnney  thinks  is  ''one  of  those  evils 
which  the  Executive  department  is  exposed  to,  from  the  predomi- 
nance of  the  legislative  power  under  every  Democratic  Constitu- 
tution."     (Ibid.) 

It  certainly  does  not  follow,  that  ''at  such  seasons  it  is  of  less 
importance  in  what  branch  of  the  government  the  power  of  applying 
the  limitation  is  vested."  (B.,  p.  18.)  It  is  of  the  most  vital  im- 
portance in  times  of  rebellion  or  invasion,  in  what  part  of  the  Go- 
vernment the  power  of  applying  the  limitation  is  vested.  It  is  the 
only  time  the  power  is  called  into  exercise,  rebellions  usually  arise 
from  some  abuse  by  the  governing  power.  Far  be  it  from  us 
to  assert  that  this  rebellion  has  so  arisen;  but  people  are  not  usu- 
ally disposed  to  change  the  form  of  their  Government,  for  every 
whimsy  of  the  mind  or  fancy  of  the  brain ;  arrests  are  then  frequent, 
and  most  frequently  upon  suspicion;  men's  minds  are  tainted  with 
suspicion,  prejudice,  and  a  desire  to  make  every  one  conform  to 
their  own  views;  informers  abound,  who  seek  to  benefit  themselves 
by  injuring  others,  perhaps,  men  they  dislike;  liberty  is  hang- 
ing down  in  the  balance,  and  it  requires  a  wise  statesman  to  equa- 
lize men's  minds,  to  make  life  worth  having,  to  prevent  anarchy, 
to  avoid  confusion.  How  a  gentleman  of  the  abilities  of  Mr.  Bin- 
ney  can  advance  as  a  fact  the  proposition  we  have  just  quoted,  we 
cannot  understand,  unless  he  has  lately  become  a  disciple  of  the 
Philosopher  of  Malmsbury. 

In  conclusion,  we  have  shown  that  the  normal  condition  of  the 
English,  and  we  their  descendants,  is  freedom,  subject  to  the  law; 
that  it  was  against  encroachments  upon  their  liberty,  our  ancestors 
have  been  contending  for  centuries;  that  the  President  has  not  and 
should  not  have  the  right  to  arrest  outside  of  the  courts  of  justice; 
that  the  word  "privilege"  in  the  clause  in  the  Constitution  we  have 
been  discussing,  means  the  right  of  citizens  of  this  country  to  ask 
for  the  Writ  of  Habeas  Corpus,  a  Writ  known  only  to  us  and  our 
ancestors,  a  right  to  a  legal  Writ ;  that  it  was  not  intended  to  have 
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tlie  meaning  Mr.  Binney  has  ascribed  to  it;  that  his  argument  ap- 
plies to  the  effect,  not  the  privilege  of  the  Writ;  that  the  English 
custom  is  to  deny  the  effect  to  a  day  certain—the  suspension  under 
the  Constitution  is  to  be  of  the  privilege ;  that  the  great  conten- 
tions in  England  have  been  really,  whether  the  King  could  arrest, 
or  suspend  the  Writ,  by  illegal  warrants,  courts,  and  Judges  hold- 
ing office  at  his  pleasure;  that  at  last,  Parliament,  representing 
the  people,  was  victorious;  that,  since  1690,  the  power  of  suspen- 
sion has  been  exercised  by  Parliament ;  that  the  ministers  did  pre- 
viously that  which  Mr.  Binney  contends  is  correct,  and  Parliament 
indemnified,  did  not  impeach  them,  as  he  thinks  Congress  would  do 
if  the  President  acted  uupatriotically  ;  that  the  power  has  been  since 
exercised  by  Parliament,  without  any  difficulty  with  the  people. 
These  facts,  and  the  Acts  of  the  members  of  the  Convention  of  1787, 
and  the  State  conventions,  together  with  the  views  of  cotempora- 
neous  statesmen,  lawyers,  politicians  and  the  people,  with  the  word- 
ing'and  intent  of  the  Constitution  derived  from  the  instrument,  show 
that  it  was  intended  for  all  time,  for  war  as  well  as  peace;  that  the 
power  of  dispensing  with  other  parts  of  the  Constitution,  and  statutes 
made  under  it,  with  State  constitutions,  Bills  of  Rights,  statutes, 
the  Common  Law  and  customs,  in  short,  suspending  the  privilege 
of  the  Writ,  should  be  in  Congress  and  the  Executive,  not  in  either 
alone;  unless  we  except  the  case  of  the  passage  of  an  Act  over 
the  President's  veto,  in  which  case  he  is  to  carry  out  their  wishes. 
The  one  to  deliberate,  the  other  to  act;  the  one  to  say  what  is  to 
be  done,  the  other  to  do. 

And  now,  reader,  it  is  for  thee  to  judge,  whether  the  writer  has 
succeeded  in  making  the  bud  Reason  expand  sufficiently  to  thy 
sight,  so  that  thou  canst  see  the  corolla  of  the  flower  Judgment,  or 
whether  the  petals  be  crumpled  and  crisped,  and  the  corol  hidden; 
whether  he  has  supported  it  with  the  stem  of  Truth  and  the  leaves 
of  Justice;  and  whether  History  and  Law,  the  soil  in  which  he  has 
planted  it,  be  ploughed  or  fallow;  that  he  has  watered  it  with 
Labor,  he  will  not  gainsay:  but  the  plant  has  been  short  in  ar- 
riving at  its  present  state,  and  is,  therefore,  not  perfect.  His 
hope,  however,  is  that  his  feeble  endeavor  may,  to  use  the  quaint 
illustration  of  Sir  Francis  Bacon,  ^'awaken  better  spirits,  like  a 
bell  ringer  which  is  first  up,  to  call  others  to  church,"  and  will 
incite  some  learned  man  to  devote  his  energies  to  its  further  develop- 
ment, when,  by  his  labor  and  the  revivifying  rays  of  the  glorious 
sun  of  Liberty,  we  may  see  the  clouds  which  now  environ  us  dis- 
appear, the  plant  arrive  at  maturity,  and  this  dangerous  heresy 
averted  from  our  land. 

February  12th,  1862, 
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HABEAS  CORPUS  AND  MARTIAL  LA¥. 


The  opinion  of  Chief  Justice  Taney,  in  the  case  of  John  Merry- 
man,  has  necessarily  attracted  much  attention.  Several  of  the 
accompanying  circumstances  have  given  it  unusual  prominence. 
The  case  was  one,  as  most  of  our  readers  well  know,  in  which 
Merryman,  being  held  as  a  prisoner  at  Fort  McHenry,  the  head- 
quarters of  General  Cadwalader,  then  in  command  of  the  military 
department  in  which  the  fort  is  situated,  applied  to  Chief  Justice 
Taney,  the  head  of  the  judiciary  of  the  United  States,  for  a  writ 
of  habeas  corpus^  in  order  that  he  might  thereby  be  brought  before 
the  Chief  Justice  and  delivered  from  imprisonment,  upon  the  ground 
that  it  was  without  lawful  warrant,  unjust,  and  oppressive.  Mer- 
ryman was  arrested  by  a  military  force,  without  any  warrant  from 
a  magistrate,  on  charges  of  treason  and  rebellion  founded  upon 
certain  acts  done  by  him  at,  or  immediately  after,  the  attack  by  a 
mob  upon  the  Sixth  Regiment  of  Massachusetts  Volunteers,  in  its 
passage  through  Baltimore  ;  the  mob  being  incited  to  violence 
through  the  agency  of  secessionists  inhabiting  that  city,  and  the 
regiment  being  on  its  way  to  Washington  to  sustain  the  govern- 
ment of  the  United  States,  then  gravely  menaced  by  the  insurrec- 
tion in  the  Southern  States, — the  capital  itself  being  threat- 
ened by  the  leaders  of  the  insurrection.  Troops  from  Pennsylva- 
nia proceeding  to  Washington  for  the  same,  purpose,  were  attacked 
and  turned  back  by  the  same  mob.  It  was  alleged,  especially, 
that  Merryman  had  participated  in  the  destruction  of  the  railroad 
and  bridges,  with  the  design  of  preventing  other  troops  from 
reaching  the  capital  by  the  route  through  Baltimore.  Fort  Mc- 
Henry, in  the  immediate  vicinity  of  Baltimore,  was  at  the  time  of 
the  arrest  held  and  occupied  for  the  purposes  of  the  war,  which  had 
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then  just  commenced,  and  was  regarded  as  a  very  important  military 
post,  serving  among  other  purposes  as  a  check — and  perhaps  for 
the  time  as  the  only  effectual  check — upon  the  disaffected  part  of 
the  population  of  Baltimore. 

The  further  facts  which  led  to  the  issuing  of  the  writ  of  habeas 
corpus^  as  prayed  for,  are  stated  by  the  Chief  Justice,  in  the 
opinion  delivered  by  him  as  follows  : — 

'-  The  petition  presents  the  following  case.  The  petitioner  resides  in 
Mai7land,  in  Baltimore  County.  While  peaceably  in  his  own  house  with 
his  family,  he  was,  at  two  o'clock  on  the  morning  of  the  25th  of  May,  1861, 
arrested  by  an  armed  force,  professing  to  act  under  mihtary  orders.  He 
was  then  compelled  to  rise  from  his  bed,  taken  into  custody,  and  conveyed 
to  Fort  McHenry,  where  he  is  imprisoned  by  the  commanding  officer, 
without  warrant  from  any  lawful  authority. 

"  The  commander  of  the  fort,  G-eneral  Greorge  Cadwalader,  by  whom  he 
is  detained  in  confinement,  in  his  return  to  the  writ,  does  not  deny  any  of 
the  facts  alleged  in  the  petition.  He  states  that  the  prisoner  was  arrested 
by  order  of  General  Keim,  of  Pennsylvania,  and  conducted  as  a  prisoner  to 
Fort  McHenry  by  his  order,  and  placed  in  his  (General  Cadwalader's)  cus- 
tody, to  be  there  detained  by  him  as  a  prisoner. 

'^  A  copy  of  the  warrant  or  order  under  which  the  prisoner  was  arrested 
was  demanded  by  his  counsel,  and  refused.  And  it  is  not  alleged  in  the 
return  that  any  specific  act,  constituting  an  offence  against  the  laws  of  the 
United  States,  has  been  charged  against  him  upon  oath,  but  he  appears  to 
have  been  arrested  upon  general  charges  of  treason  and  rebelhon,  without 
proof,  and  without  giving  the  names  of  the  witnesses,  or  specifying  the  acts 
which,  in  the  judgment  of  the  military  officer,  constituted  these  crimes. 
And  having  the  prisoner  thus  in  custody  upon  these  vague  and  unsup- 
ported accusations,  he  refuses  to  obey  the  writ  of  habeas  corpus^  upon  the 
ground  that  he  is  duly  authorized  by  the  President  to  suspend  it. 

"  The  case,  then,  is  simply  this.  A  military  officer  residing  in  Pennsyl- 
vania, issues  an  order  to  arrest  a  citizen  of  Maryland,  upon  vague  and  in- 
definite charges,  without  any  proof,  so  far  as  appears.  Under  this  order, 
his  house  is  entered  in  the  night,  he  is  seized  as  a  prisoner  and  conveyed  to 
Fort  McHenry,  and  there  kept  in  close  confinement.  And  when  a  habeas 
corpus  is  served  on  the  commanding  officer,  requiring  him  to  produce  the 
prisoner  before  a  Justice  of  the  Supreme  Court,  in  order  that  he  may  ex- 
amine into  the  legality  of  the  imprisonment,  the  answer  of  the  officer  is 
that  he  is  authorized  by  the  President  to  suspend  the  writ  of  habeas  corpus 


at  liis  discretion,  and^  in  the  exercise  of  tliat  discretion^  suspends  it  in  this 
case,  and  on  that  ground  refuses  obedience  to  the  writ. 

'^As  the  case  comes  before  me^  therefore,  I  understand  that  the  Presi- 
dent not  only  claims  the  right  to  suspend  the  writ  of  Jiaheas  corpus  himself, 
at  his  discretion,  but  to  delegate  that  discretionary  power  to  a  military  offi- 
cer, and  to  leave  it  to  him  to  determine  whether  he  will  or  will  not  obey 
judicial  process  that  may  be  served  upon  him. 

*'No  official  notice  has  been  given  to  the  courts  of  justice,  or  to  the 
public,  by  proclamation  or  otherwise,  that  the  President  claimed  this  power, 
and  had  exercised  it  in  the  manner  stated  in  his  return.  And  I  certainly 
listened  to  it  with  some  surprise,  for  I  had  supposed  it  to  be  one  of  those 
points  of  constitutional  law  upon  which  there  was  no  difference  of  opinion, 
and  that  it  was  admitted  on  all  hands  that  the  privilege  of  the  writ  could 
not  be  suspended,  except  by  act  of  Congress.^^ 

From  the  concluding  part  of  the  opinion,  it  appears  that  the 
Chief  Justice  not  only  denies  the  right  of  the  President  to  suspend 
the  writ  of  habeas  corpus^  and  the  right  of  General  Cadwalader  to 
decline  compliance  with  the  command  of  the  writ  requiring  him  to 
appear  with  the  prisoner  and  show  the  cause  of  the  detention,  but 
he  also  denies  the  right  of  the  military  authority  to  make  searches, 
seizures,  and  arrests  without  warrant;  and  he  insists  that  ''great 
and  fundamental  laws,  which  even  Congress  itself  could  not  sus- 
pend, have  been  disregarded  and  suspended,  like  the  writ  of  habeas 
corpus^  by  a  military  order,  supported  by  force  of  arms."  We 
quote  this  part  of  the  opinion,  as  it  has  an  important  bearing  upon 
the  reasoning  of  the  Chief  Justice. 

If  the  arrest  might  be  made  by  the  military  authority,  without 
warrant,  then  it  will  probably  be  admitted  that  the  same  authority, 
on  making  return  of  the  nature  of  the  arrest  and  detention,  may 
decline  to  produce  the  prisoner  upon  the  wTit  of  habeas  corpus, 

"  But  the  documents  before  me  show  that  the  military  authority  in  this 
case  has  gone  beyond  the  mere  suspension  of  the  privilege  of  the  writ  of 
habeas  corpus.  It  has,  by  force  of  arms,  thrust  aside  the  judicial  authori- 
ties, and  officers  to  whom  the  Constitution  has  confided  the  power  and  duty 
of  interpreting  and  administering  the  laws,  and  substituted  a  military  go- 
vernment in  its  place,  to  be  administered  and  executed  by  military  officers  3 
for  at  the  time  these  proceedings  were  had  against  John  Merryman,  the 
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District  Judge  of  Maryland,  the  Commissioner  appointed  under  the  act  of 
Congress,  the  District  Attorney,  and  the  Marshal,  all  resided  in  the  city  of 
Baltimore,  a  few  miles  only  from  the  home  of  the  prisoner.  Up  to  that 
time  there  had  never  been  the  slightest  resistance  or  obstruction  to  the 
process  of  any  court  or  judicial  officer  of  the  United  States  in  Maryland, 
except  by  the  military  authority.  And  if  a  military  officer,  or  any  other 
person,  had  reason  to  believe  that  the  prisoner  had  committed  any  offence 
against  the  laws  of  the  United  States,  it  was  his  duty  to  give  information 
of  the  fact,  and  the  evidence  to  support  it,  to  the  District  Attorney  ^  and 
it  would  then  have  become  the  duty  of  that  officer  to  bring  the  matter 
before  the  District  Judge  or  Commissioner,  and,  if  there  was  sufficient  legal 
evidence  to  justify  his  arrest,  the  Judge  or  Commissioner  would  have 
issued  a  warrant  to  the  Marshal  to  arrest  him,  and,  upon  the  hearing  of 
the  party,  would  have  held  him  to  bail,  or  committed  him  for  trial,  accord- 
ing to  the  character  of  the  offence,  as  it  appeared  in  the  testimony,  or 
would  have  discharged  him  immediately,  if  there  was  not  sufficient  evidence 
to  support  the  accusation.  There  was  no  danger  of  any  obstruction  or  re- 
sistance to  the  action  of  the  civil  authorities,  and  therefore  no  reason  what- 
ever for  the  interposition  of  the  military. 

^^And  yet,  under  these  circumstances,  a  military  officer,  stationed  in 
Pennsylvania,  without  giving  any  application  to  the  District  Attorney,  and 
without  any  information  to  the  judicial  authorities,  assumes  to  himself 
the  judicial  power  in  the  District  of  Maryland,  undertakes  to  decide  what 
constitutes  the  crime  of  treason  or  rebellion,  what  evidence  (if,  indeed, 
he  required  any)  is  sufficient  to  support  the  accusation  and  justify  the 
commitment,  and  commits  the  party,  without  having  a  hearing  even  before 
himself,  to  close  custody  in  a  strongly  garrisoned  fort,  there  to  be  held,  it 
would  seem,  during  the  pleasure  of  those  who  committed  him. 

'^The  Constitution  provides,  as  1  have  before  said,  that  ^no  person  shall 
be  deprived  of  life,  liberty,  or  property,  without  due  process  of  law.'  It 
declares  that  ^the  right  of  the  people  to  be  secure  in  their  person,  houses, 
papers,  and  effects  against  unreasonable  searches  and  seizures  shall  not  be 
violated,  and  no  warrant  shall  issue  but  upon  probable  cause,  supported  by 
oath  or  affirmation,  and  particularly  describing  the  place  to  be  searched, 
and  the  persons  or  things  to  be  seized/  It  provides  that  the  party  accused 
shall  be  entitled  to  a  speedy  trial  in  a  court  of  justice. 

"And  these  great  fundamental  laws,  which  Congress  itself  could  not  sus_ 
pend,  have  been  disregarded  and  suspended,  like  the  writ  of  habeas  corpus 
by  a  military  order  supported  by  force  of  arms.  Such  is  the  case  now  be- 
fore me ;  and  I  can  only  say,  that,  if  the  authority  which  the  Constitution 


has  confided  to  the  Judiciary  Depart mentj  and  judicial  officers,  may  thus, 
upon  any  pretext  and  under  any  circumstances,  be  usurped  by  the  military 
power  at  its  discretion,  the  people  of  the  United  States  are  no  longer  liv- 
ing under  a  government  of  laws,  but  every  citizen  holds  life,  liberty,  and 
property  at  the  will  and  pleasure  of  the  army  officer  in  whose  mihtary  dis- 
trict he  may  hajDpen  to  be  found. 

^^In  such  a  case,  my  duty  was  too  plain  to  be  mistaken.  I  have  exer- 
cised all  the  power  which  the  Constitution  and  laws  confer  on  me,  but  that 
power  has  been  resisted  by  a  force  too  strong  for  me  to  overcome.  It  is 
possible  that  the  officer  who  has  incurred  this  grave  responsibility  may 
have  misunderstood  his  instructions,  and  exceeded  the  authority  intended 
to  be  given  to  him.  I  shall  therefore  order  all  the  proceedings  in  this  case, 
with  my  opinion,  to  be  filed  and  recorded  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Maryland,  and  direct  the  Clerk  to  transmit  a  copy, 
under  seal,  to  the  President  of  the  United  States.  It  will  then  remain  for 
that  high  officer,  in  fulfilment  of  his  constitutional  obligation  '  to  take  care 
that  the  laws  be  faithfully  executed,^  to  determine  what  measures  he  will 
take  to  cause  the  civil  process  of  the  United  States  to  be  respected  and  en- 
forced. ^^ 

The  liberty  of  the  subject,  and  the  writ  of  habeas  corpus  as  the 
means  of  protecting  that  liberty  from  unlawful  interference^  have 
long  been  the  pride  and  boast  of  Englishmen  ;  and  the  American 
people,  as  is  abundantly  shown  in  the  Constitution  and  laws  of  the 
United  States,  and  of  the  several  States,  have  been  not  less  jealous 
for  the  one,  or  less  tenacious  of  the  other.  It  is  apparent,  there- 
fore, that  whatever  addresses  itself  to  the  popular  mind  as  a  vin- 
dication of  the  right  of  personal  freedom  against  oppression  in  any 
of  its  forms,  must  meet  a  ready  and  hearty  approval ;  and  if  the 
Chief  Justice,  as  is  undoubtedly  the  fact,  has  failed  to  secure  the 
support  of  the  people  in  the  assertion  of  his  right  to  deliver  Mer- 
ryman  from  his  imprisonment,  it  must  be  because  there  were  cir- 
cumstances of  no  ordinary  "character  involved  in  the  case,  which 
deprived  the  party  imprisoned  of  the  popular  sympathy,  and  led  to 
grave  doubts  whether  the  principles  of  law  relied  on  by  the  judicial 
magistrate  ought  to,  or  do  in  fact,  govern  cases  of  that  character^ 

Upon  a  superficial  examination  of  the  case,  as  stated  by  the 
Chief  Justice,  it  is  not  surprising,  perhaps,  that  he  should  have 
come  to  the  conclusion  that  the  return  to  the  writ  was  insufiicient. 


But  there  is  no  case  which  in  all  its  circumstances  comes  up  to  this, 
and  there  are  certain  matters  of  law  and  fact  bearing  upon  it,  and 
appearing  to  deserve  great  weight,  which  do  not  seem  to  have  pre- 
sented themselves  to  his  mind.  He  does  not  discuss  the  question 
how  far  the  provisions  of  the  Constitution  which  he  cited  in  the  latter 
part  of  the  opinion  have  reference  to  a  state  of  actual  war  existing 
in  the  country,- — how  far  they  may  be  modified  or  controlled  in 
their  operation  by  other  provisions  of  the  Constitution  which  in  a 
state  of  war  may  have  a  bearing  upon  the  case, — nor  how  far  the 
authorities  which  he  cites  have  a  just  application  to  the  facts  wdiich 
he  must  have  known  were  not  only  existing,  but  which  had  a  con- 
trolling influence  in  producing  the  case  before  him. 

It  may  be  thought  that  the  question,  whether  General  Cad- 
walader  might  not  lawfully  decline  to  obey  the  command  of  the 
writ,  or  suspend  its  operation,  because  it  would  require  him  to 
abandon  for  the  time  being  the  performance  of  his  military  duties, 
and  because  he  held  the  prisoner  under  military  or  martial  law, 
was  not  presented  to  the  Chief  Justice  by  the  return,  which  stated 
that  the  President  had  authorized  a  suspension  of  the  writ  of 
habeas  corpus.  But  if  the  return  did  not  in  terms  present  that 
question  to  him,  it  was,  notwithstanding,  before  him,  and  he  passed 
upon  it ;  for,  after  stating  that  Mr.  JeiFerson  did  not  claim  the 
power  to  suspend  the  writ,  but  referred  the  matter  to  Congress,  he 
said  in  the  opinion : — 


^'  Having,  therefore,  regarded  the  question  as  too  plain  and  too  well  settled 
to  be  open  to  dispute,  if  the  commanding  officer  had  stated  that  upon  his 
own  responsibiUty,  and  in  the  exercise  of  his  own  discretion,  he  refused 
obedience  to  the  writ,  I  should  have  contented  myself  with  referring  to  the 
clause  in  the  Constitution,  and  to  the  construction  it  received  from  every 
jurist  and  statesman  of  that  day  when  the  case  of  Burr  was  before  them. 
But  being  thus  officially  notified  that  the  privilege  of  the  writ  has  been 
suspended  under  the  orders  and  by  the  authority  of  the  President,  and 
believing  as  I  do,  that  the  President  has  exercised  a  power  which  he  does 
not  possess  under  the  Constitution,  a  proper  respect  for  the  high  office  he 
fills  requires  me  to  state  plainly  and  fully  the  grounds  of  my  opinion,  in 
order  to  show  that  I  have  not  ventured  to  question  the  legality  of  his  act 
without  a  careful  and  deliberate  examination  of  the  whole  subject/' 
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It  seems,  therefore,  upon  his  own  showing,  that  if  General  Cad- 
walader  had  made  a  return  that  he  claimed  to  hold  the  prisoner  by 
the  general  law  martial,  which  suspended  the  haheas  corpus,  and 
rendered  his  military  duties  and  obligations  inconsistent  with  a 
compliance  with  the  requirements  of  the  writ,  the  Chief  Justice 
would  have  disposed  of  the  case  without  arguing  the  question. 

There  are  some  cases  which  have  a  tendency  to  support  his 
conclusion.  How  far  they  can  justify  it,  we  shall  see  as  ayo  pro- 
ceed. We  propose  at  this  time  to  follow  out  the  investigation  thus 
indicated. 

If  it  were  admitted  that  the  same  rules  are  applicable  to  the 
issue  and  determination  of  the  haheas  corpus  in  time  of  war  as 
those  which  govern  the  subject  in  time  of  peace,  then  it  must  also 
be  admitted  that  the  opinion  of  the  Chief  Justice  is  well  sustained ; 
but  if  it  shall  appear  that  AYar  brings  with  it  its  own  rules,  pre- 
scribing the  powers  and  duties  of  military  commanders,  and  their 
relations  to  persons  within  their  military  jurisdiction,  then  his 
reasoning  may  fail  in  its  application  to  the  case  before  him,  and 
the  opinion  may  be  shown  to  have  no  sufficient  foundation. 

It  may  be  well  in  the  first  place  to  consider  briefly  the  nature 
and  character  of  the  writ  of  haheas  corpus,  as  deducted  from  its 
early  history,  although  there  is  very  little  in  its  practical  applica- 
tion in  England  which  can  serve  to  throw  light  upon  the  present 
questions. 

It  is  said  that  there  are  various  binds  of  the  writ  of  haheas 
corpus)  but  it  might  perhaps  with  greater  precision  be  said,  that 
the  writ  is  used  for  several  different  purposes,  and  the  terms  which 
designate  the  different  purposes  have  been  applied  as  designations 
for  different  writs;  as,  for  instance,  the  haheas  corpus  ad  respon- 
dendum, Avhere  the  body  of  the  party  is  brought  into  court  that  he 
may  answer  to  what  is  charged  against  him ;  the  haheas  corpus  ad 
testificandum,  where  a  party  imprisoned  is  brought  in  to  testify  as 
witness,  and  other  cases  furnishing  similiar  descriptions. 

"But  the  great  and  efficacious  writ  in  all  manner  of  illegal  confinement,^^ 
says  Blackstone,  "is  that  of  habeas  corpus  ad  subjiciendum,  directed  to  the 
person  detaining  another,  and  commanding  him  to  produce  the  body  of  the 
prisoner,  with  the  day  and  cause  of  his  capture  and  detention,  ad  facien- 
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dum,  subjiciendum  J  et  recvpiendiim,  to  do,  submit  to,  and  receive,  whatso- 
ever tlie  judge  or  court  awarding  tlie  writ  shall  consider  in  that  behalf. 
This  is  a  high  prerogative  writ,  and  therefore,  by  the  common  law,  issuing 
out  of  the  King's  Bench  not  only  in  term  time^  but  also  during  the  va- 
cation by  a  fiat  from  the  chief  justice  or  any  other  of  the  judges^  and 
running  into  all  parts  of  the  king^s  dominions;  for  the  king  is  entitled  at 
all  times  to  have  an  account  why  the  liberty  of  any  of  his  subjects^  is 
restrained^  wherever  that  restraint  may  be  inflicted /^^ 

There  seems  to  be  no  authentic  account  of  the  issue  of  the  writ 
until  long  after  Magna  Charta,  although  it  is  said  to  be  of  right 
by  the  common  law,  which  may  be  true  in  the  sense  that  it  has  its 
foundation  in  the  principles  of  the  common  law. 

Coke  says  that  "^^  Magna  Charta  was  for  the  most  part  declara- 
tory of  the  principal  grounds  of  the  fundamental  laws  of  England, 
and  for  the  residue  it  is  additional  to  supply  some  defects  of  the 
common  law."t  But  the  Great  Charter  did  not  in  terms  provide 
for  or  recognize  any  right  to  this  particular  remedy.  The  pro- 
visions which  declare  the  right  of  the  subject,  and  perhaps  serve 
to  sustain  this  writ  as  an  appropriate  remedy  for  any  unlawful 
restraint  of  his  person,  are, — - 

^^  NuUus  liber  homo  capiatur^  vel  imprisonetiir ,  aiit  disseisietur ^  de  libero 
tenemento  suo^vel  Ubertatibus,vel  liberis  consuetudinibus  suis^  autiitlageUir^ 
aut  exuletur^  aut  aliqiio  modo  destruatur^  nee  super  eum  ibimus  nee  super 
eum  mittemus^  nisi  per  leg cde  judicium  parium  suorunij  vel  per  legem  terrs^ 

^'NuUi  vendemus^  nulli  negabimuSj  aut  differ  emus,  justitiam  vel  rectum^ 

K%  translated  in  Coke,  these  provisions  read :  — 

"No  freeman  shall  be  taken,  or  imprisoned,  or  be  disseised  of  his  free- 
hold, or  liberties,  or  free  customs,  or  be  outlawed,  or  exiled,  or  any  other- 
wise destroyed;  nor  will  we  pass  upon  him,  nor  condemn  him,  but  by  lawful 
judgment  of  his  peers,  or  by  the  law  of  the  land. 

^'  We  will  sell  to  no  man,  we  will  not  deny  or  defer  to  any  man  either 
justice  or  right.^^J 

There  have  been  some  differences  of  translation  not  material  to 
the  present  discussion. 

That  these  provisions  of  the  Great  Charter  did  not  secure  to  the 
subject  deliverance  from  imprisonment  at  the  will  of  the  crown,  even 

■5-^  3  Blackstone's  Commentaries,  131.  |  2  Inst,  66  et  seq. 

%  2  Inst.  45, 
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in  times  of  peace,  and  that  the  general  principles  of  the  common  law, 
as  then  administered,  furnished  no  better  security,  is  apparent  from 
the  fact  that  in  162T,  more  than  four  centuries  afterward,  a  writ  of 
habeas  corpus  was  issued  in  the  case  of  John  Hampden  and  others, 
to  which  the  Warden  of  the  Fleet  returned  that  they  were  detained 
by  a  warrant  from  the  Privy  Council,  that  no  particular  cause  was 
assigned,  but  that  they  were  committed  by  the  special  command  of 
his  Majesty;  and  the  court  held  this  a  sufficient  return.  Un- 
doubtedly the  decisions  of  the  judicial  tribunals  at  that  period, 
upon  subjects  involving  the  prerogatives  of  the  crown,  cannot  be 
regarded  as  of  high  authority.  This  case  led  to  divers  proceed- 
ings in  Parliament  condemnatory  of  the  decision;  to  the  Petition 
of  Right,  for  the  better  security  of  the  liberty  of  the  subject;  and 
to  the  habeas  corpus  act,  in  the  thirty-first  year  of  Charles  II., 
which  recited  that  '^  great  delays  have  been  used  by  sheriffs,  jailers, 
and  other  officers,  to  whose  custody  any  of  the  king's  subjects 
have  been  committed  for  criminal  or  for  supposed  criminal  matter, 
in  making  returns  of  writs  of  habeas  corpus  to  them  directed,"  and 
then  enacted,  in  substant^e,  that  whensoever  any  person  should 
bring  a  writ  of  habeas  corp)US,  directed  to  any  sheriff  or  other  person, 
for  any  person  in  his  custody,  the  officer  should,  within  three  days 
after  service  of  the  writ  in  the  mode  designated,  (except  in  certain 
cases  enumerated,)  upon  payment  of  charges  and  security  given, 
bring,  or  cause  to  be  brought,  the  body  of  the  party  so  committed 
or  restrained,  unto  or  before  the  Lord  Chancellor,  according  to  the 
command  thereof,  and  certify  the  cause  of  his  commitment.  There 
were  divers  provisions  regulating  the  subsequent  proceedings.  It 
has  been  said  that  this  statute  v/as  designed  to  secure  the  benefit 
of  the  writ,  rather  than  to  extend  its  operation,  one  great  object 
being  to  insure  the  performance  by  the  judges  of  their  duty, 
Mr.  Chief  Justice  Taney  says  in  his  opinion:  — 

"The  right  of  the  subject  to  the  benefit  of  the  writ  of  habeas  corjnis^ 
it  must  be  recollected,  was  one  of  the  great  points  in  controversy  during 
the  long  struggle  in  England  between  arbitrary  government  and  free 
institutions;  and  must,  therefore,  have  strongly  attracted  the  attention  of 
statesmen  engaged  in  framing  a  new,  and,  as  they  supposed,  a  freer 
government  than  the  one  which  they  had  thrown  off  by  the  Eevolution, 
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For^  from  the  earliest  history  of  tlie  common  law^  if  a  person  was  im- 
prisoned— no  matter  by  wliat  authority^ — lie  had  a  right  to  the  writ  of 
liaheas  corpus  to  bring  his  case  before  the  King's  Bench;  and  if  no  specific 
offence  was  charged  against  him  in  the  warrant  of  commitment^  he  was 
entitled  to  be  forthwith  discharged;  and  if  any  offence  was  charged  which 
was  bailable  in  its  character^  the  court  was  bound  to  set  him  at  liberty  on 
bail.  And  the  most  exciting  contests  between  the  crown  and  the  people 
of  England  from  the  time  of  Magna  Charta  were  in  relation  to  the 
privilege  of  this  writ,  and  they  continued  until  the  passage  of  the  statute 
of  31st  Charles  II.,  commonly  known  as  the  great  habeas  corpits  act.     - 

"  This  statute  put  an  end  to  the  struggle,  and  finally  and  firmly  secured 
the  liberty  of  the  subject  from  the  usurpation  and  oppression  of  the  execu- 
tive branch  of  the  government.  It  nevertheless  conferred  no  new  right 
upon  the  subject,  but  only  secured  a  right  already  existing.  Eor^  although 
the  right  could  not  be  justly  denied,  there  was  often  no  effectual  remedy 
against  its  violation.  Until  the  statute  of  the  13th  of  William  III.  the 
judges  held  their  offices  at  the  pleasure  of  the  king,  and  the  influences 
which  he  exercised  over  timid,  timeserving,  and  partisan  judges,  often 
induced  them,  upon  some  pretext  or  another,  to  refuse  to  discharge  the 
party,  although  he  was  entitled  to  it  by  law,  or  delayed  the  decisions  from 
time  to  time,  so  as  to  prolong  the  imprisonment  of  the  persons  who  were 
obnoxious  to  the  king  for  political  opinions^j  or  had  incurred  his  resentment 
in  any  other  way. 

^'  The  great  and  inestimable  value  of  the  Jiaheas  corpus  act  of  the  olst 
Charles  II.  is,  that  it  contains  provisions  which  compel  courts  and  judges^ 
and  all  parties  concerned,  to  perform  their  duties  promptly,  in  the  manner 
specified  in  the  statute/^ 


If  by  this  the  Chief  Justice  refers  to  imprisonment  for  alleged 
offences  in  time  of  peace,  and  to  detentions  having  no  connection 
with  military  operations  in  time  of  war,  it  may  be  true,  theoreti- 
cally ;  but  it  is  quite  clear,  that  neither  Magna  Charta  nor  the 
common  law  prescribes  rules  to  govern  the  conduct  of  a  war,  or 
professes  to  set  forth  the  principles  which  in  time  of  vrar  shall 
regulate  the  military  service  of  the  country  ]  and  we  have  found 
no  case  in  England  in  vfhich  the  writ  of  habeas  carpus'  has  been 
used,  in  time  of  war,  to  deliver  from  any  detention  by  military 
authority,  which  detention  had  its  origin  in  causes  and  proceedings 
connected  with  the  war.     So  far  from  its  being  true  that  *^*from 
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the  earliest  history  of  the  common  law,  if  a  person  Yfas  imprison- 
ed, no  matter  by  what  authority,  he  had   a  right  to  the   writ  of 
habeas  eorpus^  to  bring  his  case  before  the  King's  Bench,  and  if 
no  specific  offence  was  charged  against  him  in  the  warrant  of  com- 
mitment, he  was  entitled  to  be  forthwith  discharged,"— and  that 
the  statute  of  Charles  II.  secured  such  right  already  existing, — ■ 
it  is  a  fact,  that,  more  than  a  century  after  the  passage  of  the  act, 
"a  gentleman  haying  been  impressed  before  the  commissioners, 
under  a  pressing  act  passed  in  the  preceding  session,  and  confined 
in  the  Savoy,  his  friends  made   application  for   a  writ  of  habeas 
corpus^  which  produced  some  hesitation  and  difficulty ;  for  accord- 
ing to  the  above  statute,  the  privilege  relates  only  to  persons  com- 
mitted for  criminal  or  supposed  criminal  matter."     Before  the 
question  could  be  determined,  he  was  discharged  on  an  application 
to  the  Secretary  at  War.     This  case  being  supposed  to  show  a 
defect  in  the  statute  of  Charles  II.,  a  bill  was  introduced  into 
Parliament,  in  1757,  for  giving  a  more  speeder  remedy  to  the  sub- 
ject upon  the  writ  of  habeas  corpus.     The  bill  was  passed  by  the 
House  of  Commons,  but  was  thrown  out  on  its  second  reading  in 
the    House   of  Lords,   principally,  it   would  seem,  through   the 
agency  of  Lord  Mansfield.     He  made  a  speech  upon  it  in  June, 
1758,  of  which  Horace  Walpole  said,  "I  am  not  averse  to  own 
that  I  never  heard  so  much  argument,  so  much  sense,  so  much 
oratory  united."     In  the   course  of  this  speech,  according  to  a 
report  of  Dr.  Birch,  cited  by  Lord  Campbell,  Lord  Mansfield, 
among  other  things,  said,  'Hhat  the  writ  of  habeas  corpus  at  com- 
mon law  was  a  sufficient  remedy  against  all  these  abuses  which  this 
bill  was  supposed  to  rectify."     But  such  evidently  was  not  the 
view  of  Lord   Campbell,  who   says:    ''I  am  concerned   to  say 
that  Lord  Mansfield,  from  whom  better  things  might  have  been 
expected,  stirred  up  a  furious  opposition  to  this  bill,  and  threw  it 
out."     And  Horace  Walpole  adds:  "Nor  did  I  ever  know  how 
true  a  votary  I  was  to  liberty,  till  I  found  I  was  not  one  of  the 
number  staggered  by  that  speech."* 

If  the  statute  of  Charles  II.  conferred  no  new  right  upon  the 
subject,  but  only  secured  a  right  already  existing,  as  is  said  by 

■5^  Lord  Campbell's  Lives  of  the  Chief  Justices,  Vol.  IL,  pp.  453,  454,  and  note. 
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Mr.  Chief  Justice  Taney,  and  has  been  said  by  others,  it  is  quite 
clear  that  the  common-law  right  to  the  writ  did  not  extend  to  such 
a  case;  for  while  the  bill  was  before  the  House  of  Lords,  that 
body  proposed  ten  questions  to  the  Judges,  the  ninth  question 
being,  ^'  Whether  the  said  statute  of  31  Car.  II.,  and  the  several 
provisions  therein  made  for  the  immediate  awarding  and  returning 
the  writ  of  habeas  corpus,  extend  to  the  case  of  any  compelled 
against  his  will,  in  time  of  peace,  to  enter  into  the  land  or  sea 
service  without  any  color  of  legal  authority,  or  to  any  case  of 
imprisonment,  detainer,  or  restraint  whatsoever,  except  cases  of 
commitment  or  detainer  for  criminal  or  supposed  criminal  mat- 
ter?"— and  the  judges  who  answered,  ten  in  number,  were  unani- 
mously of  opinion  that  it  did  not.  Mr.  Justice  Noel,  Mr.  Justice 
Wilmot,  Mr.  Baron  Adams,  Mr.  Baron  Smyth,  Mr.  Baron  Legge, 
Mr.  Justice  Dennison,  and  Lord  Chief  Baron  Parker,  answered 
directly  in  the  negative,  in  the  language  of  the  question.  The 
answers  of  Mr.  Justice  Bathurst,  Mr.  Justice  Clive,  and  Lord 
Chief  Justice  Willes  were,  that  ^Hhe  words  of  the  statute,  &c.,  do 
not  extend  to  such  a  case."  Mr.  Justice  Bathurst  added  to  his 
answer  :  "  But  in  favor  of  liberty,  the  judges  of  the  Court  of 
King's  Bench  have  in  conformity  to  that  statute  extended  the 
same  relief  to  all  cases. ""^ 

^'In  a  more  enlightened  age,"  says  Lord  Campbell,  (to  wit,' 56 
George  HI.,)  'Hhe  bill  was  again  introduced,  and  received  unani- 
mous support  in  both  Houses  of  Parliament."  But  this  act  does 
not  provide  for  liberation  from  arrest  by  the  military  authority  in 
actual  service  in  time  of  war ;  nor  does  the  usage  of  the  judges, 
as  mentioned  by  Mr.  Justice  Bathurst,  appear  to  have  done  so. 

The  remarks,  therefore,  of  Blackstone  and  Hallam,  cited  by 
Chief  Justice  Taney,  are  not  applicable  ;  and  the  English  history 
of  the  writ  of  habeas  corpus  fails  to  sustain  his  opinion  with  refer- 
ence to  the  case  before  him. 

The  American  cases,  although  some  of  them  are  founded  upon 
a  state  of  facts  much  more  nearly  approaching  the  present  case, 
afford  us  no  satisfactory  discussion  of  the  principles  which  must 
settle  it.     They  may  be  found  collected  in  Mr.  Hurd's  valuable 

■^Bacon's  Abridgment,  Art.  Habeas  Corpus,  Editor's  note. 
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treatise  on  Habeas  Corpus,  Most  of  them  have  occurred  in  time 
of  peace,  and  did  not,  therefore,  involve  the  consideration  of 
principles  applicable  to  a  state  of  war. 

There  have  been  several  cases  in  Massachusetts  in  which  the 
writ  has  issued  in  time  of  war  to  the  commanding  officer  of  a  fort 
within  the  State,  for  the  discharge  of  minors  who  had  enlisted 
without  the  consent  of  parents  or  guardians.  But  the  service  of 
the  writ  seems  to  have  been  regarded  as  a  matter  of  course,  and 
perhaps  no  reason  is  to  be  inferred  why  it  should  not  have  been, 
as  the  military  force  at  the  place  might  not  have  been  in  such 
active  service  as  to  require  a  refusal."^ 

The  case  which  most  nearly  resembles  Merryman's  is  that  of 
Stacy,  which  occurred  in  1813,  in  which  a  habeas  corpus  was,  by 
a  commissioner  of  the  Supreme  Court  of  New  York,  directed  to 
'^  Isaac  Chauncey,  Commandant  of  the  Navy  of  the  United  States 
on  Lake  Ontario,  and  to  Morgan  Lewis,  commanding  the  troops  of 
the  United  States  at  the  station  of  Sackett's  Harbor,  and  to  each 
and  every  subordinate  officer  under  the  said  commandants,  or 
either  of  them,"  commanding  them  to  bring  before  the  commis- 
sioner the  body  of  Samuel  Stacy,  Jr.,  together  with  the  cause, 
&c.t  Morgan  Lewis,  as  general  of  division  in  the  army  of  the 
United  States,  returned  that  Stacy  was  not  in  his  custody.  Royal 
Torrey,  Provost  Marshal,  returned  that  he  held  Stacy  by  virtue  of 
a  warrant  directed  to  him  by  J.  Chambers,  Assistant  Adjutant- 
General,  commanding  him  to  receive  Stacy  into  the  custody  of  the 
provost  guard,  from  Commodore  Chauncey,  who  charged  him  with 
an  act  of  high  treason  against  the  United  States,  committed  within 
the  territory  of  the  king  of  Great  Britain.  Affidavits  were  filed, 
and  the  commissioner  submitted  the  papers  to  the  Supreme  Court 
for  aid  and  advice.  In  that  court  a  motion  was  made  for  an 
attachment,  or  a  rule  to  show  cause  why  an  attachment  should  not 
be  issued,  against  General  Lewis,  Torrey,  &c.  The  opinion  of  the 
court  was  delivered  by  Chief  Justice  Kent,  who  said  that  the  return 
of  General  Lewis  was  bad  on  the  face  of  it ;  that  it  was  evidently 
an  evasive  return ;  that  he  ought  to  have  stated,  if  he  meant  to 
excuse  himself  for  the  non-production  of  the  body  of  the  party, 

*11  Mass.  Rep.  63,  67,  88.  f^  J^^^s.  Hep.  239. 
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that  Stacy  was  not  in  liis  2^ossession  or  power.  And  after  examin- 
ing the  evidence  tending  to  show  that  Stacy  was  in  the  custody  of 
General  Lewis,  and  stating  that  the  court  was  bound  to  consider 
the  order  issued  from  the  Adjutant-General's  office  and  the  deten- 
tion under  it  as  the  act  of  General  Lewis,  the  Chief  Justice  said 
that  there  was  apparent  on  the  face  of  the  return  a  contempt  of 
the  process,  and  that  one  of  the  affidavits  proved  not  only  that 
Stacy  was  in  custody  under  the  order  and  by  the  authority  of 
General  Lewis,  but  that  the  direction  of  the  writ  was  intentionally 
disregarded,  and  that  the  only  question  that  could  be  made  was, 
whether  the  motion  for  an  attachment  should  be  granted,  or 
whether  there  should  be  a  rule  upon  the  party  offending  to  show 
cause,  by  the  first  day  of  next  term,  why  an  attachment  should 
not  issue.  The  conclusion  was,  an  order  that  an  attachment 
should  issue,  but  should  not  be  served  if  General  Lewis  should 
forthwith,  on  being  served  with  a  copy,  discharge  Stacy,  or  cause 
him  to  be  brought  before  the  commissioner  in  obedience  to  the 
habeas  corpus. 

The  only  remark  which  it  is  necessary  to  make  upon  this  case, 
in  connection  with  the  present  discussion,  is,  that  the  attention  of 
the  court  does  not  seem  to  have  been  directed  for  an  instant  to 
the  question  whether  the  existence  of  the  war  at  that  time  could 
have  any  effect  upon  the  right  of  the  military  force  to  make  the 
arrest,  or  of  the  commander  to  hold  the  party  arrested.  And  as 
General  Lewis  did  not  claim  the  right  to  hold  him  exempt  from 
the  operation  of  the  habeas  corpus,  but  made  a  return  to  the  writ, 
in  the  ordinary  course,  perhaps  it  may  be  said  that  he  must  be 
held  thereby  to.  have  waived  any  such  right,  if  he  possessed  it. 
There  can  be  no  doubt  that,  supposing  an  exemption  from  the 
operation  of  the  habeas  corpus  to  exist  by  reason  of  the  existence 
of  a  war,  a  commanding  officer  may,  in  his  discretion,  waive  any 
right  to  insist  upon  the  exemption,  and  yield  obedience  to  the 
command  of  the  writ,  unless  controlled  by  the  orders  of  a  superior 
officer.  If  a  party  exempt  from  the  performance  of  military  duty 
should,  notwithstanding,  be  summoned  to  the  performance  of  that 
duty,  he  may,  if  he  please,  waive  his  right  to  the  exemption. 

The  high  character  of  the  judicial  tribunal  which  passed  upon 
Stacy's  case  undoubtedly  gives  a  kind  of  weight  even  to  its  omis- 
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sions ;  but  It  is  not  to  be  inferred  that  no  distinction  exists  in  res- 
pect to  tlie  duty  of  obedience  to  the  writ  of  haheas  corpiCB  in  time 
of  war  and  in  time  of  peace,  merely  because  that  distinguished  tri- 
bunal failed  to  make  one,  when  its  attention  was  called  to  the  sub- 
ject. If  such  an  inference  were  drawn,  it  would  cover  every  case  ; 
and  yet  it  is  most  clear  that  cases  exist  in  time  of  war  in  which  a 
commanding  officer  is  exempt  from  arrest  on  civil  process,  and  from 
any  command  to  produce  a  prisoner  before  a  judicial  tribunal,  even 
when  constitutional  provisions  are  found  asserting  the  liberty  of 
the  citizen  and  the  supremacy  of  the  civil  authority  in  much  more 
"emphatic  terms  than  those  cited  by  Mr.  Chief  Justice  Taney  from 
the  Constitution  of  the  United  States.  One  provision  of  the  Con- 
stitution of  Massachusetts  is,  that  ''  Every  subject  has  a  right  to 
be  secure  from  all  unreasonable  searches  and  seizures  of  his  per- 
son, his  houses,  and  all  his  possessions.  All  warrants  are  contrary 
to  this  right,  if  the  cause  and  foundation  of  them  are  not  previously 
supported  by  oath  or  affirmation."  Another  clause  declares,  that 
^'  the  military  power  shall  always  be  held  in  exact  subordination  to 
the  civil  authority,  and  be  governed  by  it."  Another,  that  "  the  power 
of  suspending  the  laws,  or  the  execution  of  the  laws,  ought  never  to 
be  exercised  but  by  the  Legislature,  or  by  authority  derived  from 
it,"  &c.  Another,  that  "  no  person  can  in  any  case  be  subjected  to 
the  law  martial,  or  to  any  penalties  or  pains  by  virtue  of  that  law, 
except  those  employed  in  the  army  or  navy,  and  except  the  militia 
in  actual  service,  but  by  authority  of  the  Legislature."  Now 
whether,  consistently  with  this  last  provision,  any  officer  acting 
under  the  authority  of  Massachusetts  can  declare  martial  law,  or 
whether  martial  law  can  exist  in  connection  with  any  proceedings 
of  the  officers  of  that  Commonwealth,  while  acting  under  State  au- 
thority, so  as  to  affect  citizens  not  in  the  militia  or  naval  service, 
without  an  act  of  the  Legislature  for  the  purpose,  is  a  question  the 
discussion  of  which  may  be  waived  at  this  time,  as  there  is  no 
similar  provision  in  the  Constitution  of  the  United  States  controll- 
ing persons  acting  under  that  government.  But  the  question 
whether,  in  the  time  of  an  actual  insurrection,  and  an  attempt  to 
quell  that  insurrection  by  a  military  force  actually  in  the  field, 
the  commander  of  the  military  force,  and  the  officers  and  men 
under  him,  would  be  subject  to  all  the  ordinary  civil  liabilities 
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done  in  time  of  peace,  is,  notwithstanding  all  these  constitu- 
tional provisions,  another  and  a  very  diiFerent  question.  That  the 
military  ought  always  to  be  subject  to  the  civil  power  is  a  general 
truth  applicable  to  times  of  peace,  but  applicable  in  its  full  extent 
only  to  times  of  peace.  The  most  ordinary  effort  of  reflection  will 
assure  us  that  in  a  time  of  war  it  has  no  application  to  the  military 
power  in  the  field,  actively  prosecuting  the  war,  even  if  there  is  no 
action  of  Congress  or  of  the  President,  under  the  Constitution  of 
the  United  States,  suspending  the  vfrit  of  habeas  corpus.  On  the 
contrary,  thus  applied,  it  would  or  might  be  subversive  of  the  effi- 
ciency of  military  operations.  It  requires  but  a  moderate  degree 
of  common  sense  to  arrive  at  the  conclusion,  that  a  commanding 
general  in  Massachusetts,  marching  to  the  battle-field  at  the  head 
of  his  column,  in  performance  of  his  military  duty  to  suppress  an 
insurrection,  is  for  the  time  exempt  from  arrest  on  civil  process, 
whether  the  action  be  in  contract  or  tort.  Otherwise  the  army 
must  stop  while  the  sheriff  makes  the  arrest  and  the  general  gives 
bail ;  but  in  the  mean  time  the  insurrectionists  may  attack  and 
rout  his  forces,  who  are  waiting  for  the  execution  of  the  bail- 
bond. 

It  may  perhaps  be  argued,  that  there  is  no  legal  exemption  in 
such  cases,  but  that  no  arrest  could  be  made  because  the  com- 
manding officer  would  resist ;  and  although  the  resistance  would 
be  unlawful,  yet  no  jury  could  ever  be  found  which  would  give  more 
than  nominal  damages.  But  if  it  be  true  that  there  is  no  exemp- 
tion from  the  arrest,  it  would  be  the  duty  of  the  commander  to 
submit  to  it ;  the  resistance  would  be  the  obstruction  of  an  ofii- 
cer  in  the  execution  of  his  duty,  subjecting  the  party  to  indictment; 
and,  moreover,  the  sheriff  who  attempted  to  make  the  arrest  might 
summon  i]iQ  passe  comitatus^  and  thereupon  insist  that  the  general 
should  give  bail,  and  answer  also  to  a  complaint  for  resisting  the 
arrest ;  or  else  he  must  fight  the  posse  before  he  could  be  permitted 
to  fight  the  insurrectionists. 

To  talk  of  a  duty  to  suspend  the  military  operations,  submit  to 
an  arrest,  and  give  bail  under  such  circumstances,  is  sheer  non- 
sense. It  is  clear  that  the  officer,  being  in  duty  bound  to  the  State 
and  the  people  to  perform  the  military  service  upon  which  perhaps 
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the  fate  of  the  government  was  depending  for  the  time  being,  could 
not  consistently  be  held  to  be  a  wrong-doer  for  persisting  in  the 
performance  of  that  as  the  superior  duty.  The  civil  responsibility 
to  arrest  must  be  held  by  any  court  giving  a  reasonable  construc- 
tion to  the  Constitution  and  to  the  law,  as  suspended  for  the  time 
being  by  the  paramount  military  obligation.  In  other  words,  the 
military  law  must  be  held  to  supersede  the  civil  in  that  exigency, 
and  this  in  consistency  with,  and  not  in  antagonism  to,  the  Consti- 
tution. 

Still  more  clear  must  it  be  to  the  most  indifferent  comprehension, 
that  the  commander  of  a  column,  thus  marching  to  battle  against 
insurgents,  is  not  bound  to  encamp  his  men,  and  in  obedience  to 
the  command  of  a  writ  of  habeas  corpus^  to  repair  forthwith  to  the 
court-house,  wherever  that  may  be,  or  to  a  judge's  chamber  if  that 
be  the  place  selected,  taking  with  him  a  soldier,  whose  friends, 
anxious  lest  he  should  be  killed  in  the  encounter,  have  procured 
the  writ  upon  the  ground  that  he  is  a  minor,  and  his  enlistment 
into  the  service  illegal  and  void,  and  that  the  order  of  the  com- 
manding officer  requiring  him  to  march  to  the  battle  is  an  unlaw- 
ful duress  and  detention,  he  having  previously  requested  a  dis- 
charge. An  examination  of  the  case  might  require  two  or  three 
days.  The  party  who  should  procure  such  a  writ,  and  attempt 
thereby  to  suspend  the  military  operations,  would  be  loaded  with 
execrations  ;  and  the  general  who,  under  such  circumstances,  should 
yield  obedience  to  it,  would  be  deservedly  cashiered.  But  if  the 
civil  responsibilities  existed  as  in  time  of  peace,  the  refusal  to 
make  a  return  would  be  a  contempt  of  court,  for  which  an  attach- 
ment should  issue  ;  and  the  general  should  be  arrested,  taken  before 
the  judge,  and  fined,  perhaps  imprisoned.  If  we  find  no  special 
exemption  from  the  operation  of  the  civil  process  in  such  case  in 
the  Constitution  or  laws  of  the  State,  the  exemption  will  rest,  not 
merely  upon  the  fact  that  the  commander  would  assuredly  forth- 
with use  his  military  power  to  prevent  the  attachment,  but  upon 
the  military  responsibility  which  then  rests  upon  him,  and  the  mili- 
tary law  by  which  he  is  governed  under  the  Constitution,  altogether 
inconsistent  with,  and  superseding,  the  civil  responsibility. 

But  it  is  not  sufficient  that  we  reach  the  conclusion  by  intuition, 
as  it  were,  in  cases  of  such  an  extreme  character.     The  inquiry 
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presents  itself — How  far  does  the  principle  apply  upon  which  this 
exemption  from  civil  responsibility  rests?  The  cases  which  have 
occurred,  and  which  are  likely  to  occur  hereafter,  are  not  cases  of 
an  attempt  to  serve  the  writ  of  habeas  corpus  on  the  actual  battle- 
field, or  on  the  immediate  march  to  it. 

If,  in  discussing  the  principles  involved  in  the  subject,  we  turn 
to  the  early  history  of  the  habeas  corijus  in  this  country,  we  find 
very  little  to  aid  us  in  our  investigation.  The  American  Colonists 
generally  claimed  all  the  liberties  and  privileges  of  natural-born 
subjects  of  the  realm,  and  the  benefit  of  the  common  law  for  the 
vindication  of  those  liberties,  as  a  part  of  their  birthright.  There 
is  nothing,  however,  to  be  found  respecting  this  writ  in  their  earlier 
history  which  can  render  us  any  service. 

In  1689,  an  application  to  Judge  Dudley  in  Massachusetts  for 
the  writ  was  '^arbitrarily  refused,"  which  denial  was  made  the 
subject  of  a  subsequent  suit  against  the  judge.*  A  pamphlet  was 
published  in  Boston  during  that  year,  in  which  the  denial  of  the 
writ  was  alleged  as  one  of  the  grievances  of  the  people.  In  1692  an 
act  was  passed  by  the  Assembly  for  the  better  securing  of  the 
liberty  of  the  subject  and  the  prevention  of  illegal  imprisonment, 
which  regulated  proceedings  on  the  writ. 

About  the  same  time  the  Assembly  of  South  Carolina  adopted 
the  Act  of  31  Charles  II.,  it  would  seem  for  the  especial  benefit  of 
the  pirates  who  were  then  in  the  habit  of  settling  in  that  State,  and 
who,  making  themselves  friends  of  the  mammon  of  unrighteousness 
which  they  had  acquired,  procured  the  passage  of  the  act  as  a  pro- 
tection against  the  Proprietary  government,  which  was  desirous  of 
punishing  them  for  their  piracy. f 

After  the  year  1700  there  is  evidence  of  the  use  of  the  writ  from 
time  to  time  in  several  of  the  Colonies.  Instances  are  collected  in 
Mr.  Kurd's  treatise,  but  we  have  found  no  case  in  Colonial  history 
were  there  was  a  question  respecting  its  application  to  military 
operations  in  time  of  war. 

The  denial  or  suspension  of  the  writ  is  not  alleged,  in  terms,  in 
the  Declaration  of  Independence,  as  one  of  the  grievances  of  the 
Colonies;  but  ''transportation  beyond  the  seas,  to  be  tried  for 

-^  Washburn's  Judicial  History  of  Massachusetts,  p.  106. 
f  Kurd's  Habeas  Corpus,  p.  Ill  ;  Hewitt's  History  of  S.  Carolina,  pp.  115-il7. 
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offences,"  is  in  tlie  enumeration;  and  the  abolition  '^of  the  free 
system  of  the  English  laws  in  the  neighboring  Province,  establish- 
ing therein  an  arbitrary  government  and  enlarging  its  boundaries 
so  as  to  render  it  at  once  an  example  and  fit  instrument  for  intro- 
ducing the  same  absolute  rule  into  these  Colonies,"  which  is  the  next 
charge  in  the  Declaration,  refers,  it  is  understood,  to  an  act  mak- 
ing more  effectual  provision  for  the  government  of  the  Province  of 
Quebec,  passed  by  Parliament  in  1T74,  and  which  was  opposed  in 
the  House  of  Commons  because  it  left  the  inhabitants  under  the 
civil  law  of  France,  denying  them  the  right  of  trial  by  jury,  the 
writ  of  habeas  corpus^  &c.* 

There  seems  to  be  little  in  the  ante-Revolutionary  history,  there- 
fore, which  can  serve  to  give  a  construction  to  the  provision  in  the 
Constitution  of  the  United  States  which  has  recently  become  the 
subject  of  so  much  comment.  The  debates  upon  the  Quebec  Bill 
may  have  had  some  influence  in  producing  it ;  but  an  act  of  Par- 
liament, passed  in  1777,  may  have  had  a  more  direct  effect.  That 
act  recited  that  rebellion  and  war  had  been  traitorously  levied  and 
carried  on  in  certain  of  his  Majesty's  Colonies  in  America,  and  that 
acts  of  treason  and  piracy  had  been  committed  on  the  high  seas; 
that  many  persons  had  been  seized  and  taken  Avho  were  expressly 
charged,  or  strongly  suspected,  of  such  treasons  and  felonies ;  and 
that  it  might  be  inconvenient  to  proceed  forthwith  to  the  trial  of 
them,  and  at  the  same  time  of  evil  example  to  suffer  them  to  go  at 
large;  —  and  thereupon  it  was  enacted,  that  all  such  persons, 
committed  by  any  magistrate  having  competent  authority  in  that 
behalf,  should  be  detained  in  safe  custody,  without  bail  or  mainprise, 
until  the  first  day  of  January,  1778 ;  and  that  no  judge  or  justice 
should  bail  or  try  any  such  person  until  that  date,  without  an  order 
from  the  Privy  Council.  The  fourth  section  confined  it  to  acts 
committed  without  the  realm. f 

The  original  motion  which  gave  rise  to  the  clause  in  the  Consti- 
tution was  made  by  Mr.  Charles  Pinkney  of  South  Carolina,  but 
his  proposition  was  amended  on  motion  of  Mr.  Gouverneur  Morris.  J 


*  Hurd,  p.  119,  f  Statutes  at  Large,  17  Geo.  III.  chap.  9. 

%  3  Madison  Papers,  1365,  1441. 
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The  constitutional  provision^  instead  of  settling  anything  upon 
the  subject,  except  a  restriction  of  the  power  of  suspension  to  two 
occasions,  has  introduced  a  new  element  of  uncertainty,  by  raising 
a  question  whether  suspension  of  the  writ   (which  the  clause,  b}^ 
implication,  admits  may  exist)  may  be  made  or  authorized  by  the 
President,  or  whether  the  power  of  suspension  is  confined  to  Con- 
gress alone.      This  question  may  involve  another,  to  wit,  whether 
the  suspension  is  a  denial  of  the  writ  itself,  so  that  it  cannot  be 
issued  during  the  term  of  the  suspension;   or  whether  it  is  merely 
an  authority,  in  some  way  existing,  permitting  persons  accused  of 
certain  classes  of  offences  to  be  held  against  the  operation  of  the 
writ  when  issued,  so  that  a  return  that  the  party  is  committed  or 
held  on  an  accusation  of  such  offence,  if  true  in  point  of  fact,  will 
be  a  bar  to  further  proceedings  upon  the  writ.     If  it  were  the  first, 
as  the  term  ^^ suspension"  might  seem  to  indicate,  then  it  would  be 
clear  that  the  suspension  which  is  thus  restricted  could  be  made  only 
by  Congress;  for  from  the  nature  of  the  case  no  power  could  exist 
forbidding  the  writ  to  issue,  except  in  Congress.     It  would  require 
an  act  of  legislation.     If,  on  the  other  hand,  the  suspension  which 
is  thus  restricted  is  only  an  authority  to  hold  a  person  arrested, 
against  the  operation  of  the  writ,  so  that  the  party  to  whom  it  is 
directed  is  not  bound  to  produce  the  prisoner  according  to  its  com- 
mand, and  may  by  a  return  show  that  he  is  not  bound  to  produce 
him,  or  may  refuse  to  produce  him  without  a  return,  then  the  sus- 
pension may  not  only  not  require  a  legislative  act  in  certain  cases,  but 
it  may  result  from   circumstances,  without  any  act,  legislative  or 
otherwise,  declaring  a  suspension.     There  seems  to  be  no  reason- 
able doubt  that  the  suspension  referred  to  in  the  Constitution  is  of 
this  character,  and  not  a  prohibition  of  the  issue  of  the  writ.     It 
is  believed  that  the  acts  of  Parliament  which  are  known  as  suspen- 
sions of  the  habeas  coiyiis  do  not  purport  to  forbid  the  issue  of  the 
WTit,  or  authorize  a  denial  of  it.     Mr.  Hurd  *  speaks  of  the  statute 
17  George  III.    chap.  9,  as  an  act  by  which  the  writ   of  habeas 
corpus  was  denied,  but  it  did  not  restrain  the  issue  of  it ;  and  the 
act  of  34  George  III.  chap.  54,  referred  to  in  Bacon,")"  only  provi- 
ded that  persons  detained  for  high  treason,  &c.  might  be  held  in 

'^  Habeas  Corpus,  p.  132.  -j-  Abridgment,  Tit.  Habeas  Corpus,  B.  4,  note. 
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custody  without  bail  or  mainprise  until  a  certain  day,  and  that  no 
judge  should  bail  or  try  a  person  so  committed  without  an  order 
from  the  Privy  Council.  It  also  suspended  an  act  for  preventing 
wrong  imprisonment. 

Now  it  is  to  be  noted,  that  the  constitutional  provision  is  not  a 
grant  of  powe7%  but  a  restriction  upon  a  power  assumed  to  exist, 
and  the  exercise  of  which  is  to  be  limited ; '  without  any  assertion 
or  assumption  when  it  exists,  by  whom  it  may  be  exercised,  or 
under  what  circumstances  it  might  be  exercised  but  for  the  restric- 
tion and  limitation.  By  whatever  body  or  person,  or  under  what- 
ever circumstances,  the  habeas  corpus  might  have  been  suspended 
but  for  this  constitutional  limitation,  by  that  body  or  person,  and 
under  tliose  circumstances,  it  may  still  be  Suspended  in  time  of 
rebellion  or  invasion;  but  by  no  body  or  person,  nor  under  any 
circumstances,  can  it  be  suspended  by  means  of  any  authority 
emanating  from  the  United  States,  at  any  other  time  than  when 
there  is  either  rebellion  or  invasion,  and  the  public  safety  requires  it. 

This  distinction  between  a  grant  of  power  and  a  restriction  upon 
a  power  has  not  been  sufficiently  adverted  to  in  some  of  the  discus- 
sions upon  the  subject.  Mr.  Chief  Justice  Taney  himself  treats 
the  constitutional  provision  as  a  grant  of  power.  He  says,  "  The 
clause  in  the  Constitution  which  autJwrizes  the  suspension  of  the 
privilege  of  the  writ  of  habeas  corpus  is  in  the  ninth  section  of  the 
first  article;  "  and  as  the  provisions  of  that  article  relate  mainly  to 
Congress,  he  argues  that  the  authority  to  suspend  is  conferred  on 
Congress  alone.  Then  lie  says:  "It  is  the  second  article  of  the 
Constitution  which  provides  for  the  organization  of  the  Executive 
Department,  and  enumerates  the  powers  conferred  on  it  and  pre- 
scribes its  duties.  And  if  the  high  power  over  the  liberty  of  the 
citizens,  now  claimed,  was  intended  to  be  conferred  on  the  Presi- 
dent, it  would  undoubtedly  be  found  in  plain  words  in  this  article." 
Whereas,  in  truth,  the  Constitution  did  not  intend  to  confer,  in 
terms,  any  power  to  grant  the  writ  of  habeas  corpus^  nor  any  power 
to  suspend  it,  but  left  the  power  to  grant  and  the  power  to  suspend 
to  be  settled  by  general  principles,  wdth  the  single  exception  of  a 
limitation  upon  the  power  of  suspension  to  the  two  exigencies  which 
it  specified. 
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There  is  therefore  no  question  whether  the  Constitution,  in  the 
clause  mentioned,  confers  the  power  of  suspension  ujaon  Congress 
alone,  or  whether  it  gives  it  to  the  President  also ;  for  it  gives  it  to 
neither.  The  power  exists  as  an  incident  to  other  powers  expressly- 
conferred.  That  it  is  thus  given  as  an  incident  is  clear  from  the 
restriction  itself,  Avhich  would  otherwise  be  wholly  nugatory ;  for 
a  restraint  upon  a  power  is  in  itself  in  no  sense  a  grant  of  the 
power  upon  which  the  restraint  is  imposed.  Congress  possesses  the 
power  to  suspend  the  habeas  corpus^  as  an  incident  to  its  power  to 
suppress  an  insurrection,  and  as  an  incident  to  its  power  to  make  war^ 
because  a  suspension  may  be  made  by  a  legislative  act ;  and  but 
for  the  restriction,  Congress  might  suspend  it  in  case  of  war  when 
there  was  no  invasion  of  the  United  States.  Whether  the  Presi- 
dent possesses  the  power  to  order  or  authorize  it,  as  an  incident 
to  his  office  as  commander-in-chief  of  the  army  and  navy,  or  whether 
he  has  it  as  an  incident  to  his  duty  to  see  the  laws  faithfully  execu- 
ted, we  do  not  propose  to  inquire.  The  opinion  of  the  learned 
Attorney-General  upon  the  latter  point  is  already  before  the  public, 
and  we  do  not  deem  the  settlement  of  those  questions  necessary  to 
our  present  purpose. 

Taking  the  constitutional  provision  as  a  clause  of  restraint^  the 
inquiry  which  is  presented  to  us  is,  under  what  circumstances,  upon 
the  more  general  principles  of  law,  may  there  lawfully  be  a  refusal 
to  produce,  in  obedience  to  the  writ  of  habeas  corpus^  a  person 
detained  or  imprisoned  in  time  of  rebellion  or  invasion.  Starting, 
as  Mr.  Chief  Justice  Taney  did,  with  the  grave  error  in  his  premi- 
ses of  supposing  a  restraint  upon  a  power  to  be  a  grant  of  it,  it  is 
not  surprising  that  he  did  not  reach  any  right  conclusion  upon  this 
subject.     It  would  have  been  wonderful  had  he  done  so. 

Upon  the  inquiry  thus  indicated,  our  first  proposition  is,  that  in 
time  of  actual  war,  whether  foreign  or  domestic,  there  may  be  justi- 
fiable refusals  to  obey  the  command  of  the  writ,  w^ithout  any  act  of 
Congress,  or  any  order  or  authorization  of  the  President,  or  any 
State  legislation  for  that  purpose ;  and  the  principle  upon  which 
such  cases  are  based  is,  that  the  existence  of  martial  law,  so  far  as 
the  operation  of  that  law  extends,  is,  ipso  facto^  a  suspension  of 
the  writ. 
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The  existence  of  martial  law  and  the  suspension  of  the  habeas 
corpus  have  been  said  to  be  one  and  the  same  thing ;  but  in  fact  the 
former  includes  the  latter,  and  much  more.  Wherever  that  law 
exists,  searches  and  seizures  may  be  made  without  warrant,  and 
persons  may  be  arrested  without  process.  The  search,  seizure, 
and  arrest  give  no  cause  of  action.  The  detention,  unless  there 
is  an  abuse,  furnishes  no  claim  for  damages  against  the  officer  who 
enforces  it. 

The  case  Luther  vs  Borden  and  others*  covers  this  whole  ground. 
That  case,  it  is  familiary  known,  arose  out  of  an  attempt  to  change 
the  government  of  Rhode  Island,  and  was  an  action  of  trespass  for 
assault  and  false  imprisonment,  brought  for  breaking  and  entering 
the  plaintiff's  house  with  an  armed  force,  and  taking  and  holding 
him  as  a  prisoner.  The  defendants  offered  several  pleas  in  justifi- 
cation, setting  forth  in  substance  the  existence  of  an  insurrection 
to  overthrow  the  government  of  the  State  by  military  force, — that 
at  the  time  of  the  alleged  trespasses  the  State  was  under  martial 
law,  declared  by  the  General  Assembly  in  defence  of  the  govern- 
ment,— that  the  plaintiff  was  aiding  and  abetting  the  insurrection, 
and  the  defendants,  being  enrolled  in  a  certain  company  of  infantry, 
were  ordered  to  arrest  the  plaintiff,  and  if  necessary  to  break  and 
enter  his  dwelling-house  for  that  purpose, — that  it  was  necessary, 
and  thereupon  they  did  break  and  enter,  and  search  his  house,  doing 
as  little  injury  as  possible,  &c.  The  action  was  designed  not  merely 
for  the  private  remedy,  but  to  test  the  questions  which  arose  between 
the  two  political  parties.  Mr.  Chief  Justice  Taney  then  said,  speak- 
ing of  the  state  of  affairs  in  Rhode  Island  (where,  by  the  v/ay, 
armed  collision  was  only  threatened,  without  an  actual  conflict  of 
the  opposing  forces) : — 

'^  In  relation  to  the  act  of  the  Legislature  declaring  martial  law,  it  is  not 
necessary  in  the  case  before  us  to  inquire  to  what  extent,  nor  under  what 
circumstances,  that  power  may  be  exercised  by  a  State.  Unquestionably 
a  military  government,  established  as  the  permanent  government  of  the  State, 
would  not  be  a  republican  government,  and  it  would  be  the  duty  of  Congress 
to  overthrow  it.  But  the  law  of  Rhode  Island  evidently  contemplated  no 
such  government.     It  was  intended  merely  for  the  crisis,  and  to  meet  the 

■^  7  Howard's  Supreme  Court  Reports,  1. 
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peril  in  wliicli  tbe  existing  government  was  placed  by  tbe  armed  resistance 
to  its  authority.  It  was  so  understood  and  construed  by  tbe  State  autbori- 
ties.  And  unquestionably  a  State  may  use  its  military  power  to  put  down 
an  armed  insurrection  too  strong  to  be  controlled  by  tbe  civil  autbority. 
Tbe  power  is  essential  to  tbe  existence  of  every  government^  essential  to  tbe 
preservation  of  order  and  free  institutions;  and  is  as  necessary  to  tbe  States 
of  tbis  Union  as  to  any  other  government.  The  State  itself  must  determine 
what  degree  of  force  tbe  crisis  demands.  And  if  tbe  government  of 
Ebode  Island  deemed  tbe  armed  opposition  so  formidable  and  so  ramified 
throughout  the  State  as  to  require  the  use  of  its  mihtary  force  and  the 
declaration  of  martial  law^  we  see  no  ground  upon  which  tbis  court  can 
question  its  autbority. 

^'It  was  a  state  of  war;  and  the  established  government  resorted  to  the 
rights  and  usages  of  war  to  maintain  itself,  and  to  overcome  the  unlawful 
opposition.  And  in  that  state  of  things  tbe  officers  engaged  in  its  military 
service  might  lawfully  arrest  any  one  who,  from  the  information  before  them, 
they  bad  reasonable  grounds  to  believe  was  engaged  in  tbe  insurrection^  and 
might  order  a  house  to  be  entered  and  searched^  where  there  were  reasonable 
grounds  for  supposing  be  might  be  there  concealed.  Without  the  power 
to  do  this,  martial  law  and  the  military  array  of  the  government  would  be 
mere  parade^  and  rather  encourage  attack  than  repel  it.^' 

He  added:  — 

"No  more  force,  however,  can  be  used  than  is  necessary  to  accomplish 
the  object.  And  if  the  power  is  exercised  for  the  purpose  of  oppression, 
or  any  iajury  wilfully  done  to  person  or  property,  tbe  party  by  whom  or  by 
whose  order  it  is  committed  would  undoubtedly  be  answerable." 

This  last  is  but  the  application  of  the  ordinary  principles  of  law 
to  cases  of  tbe  abuse  of  powers  conferred  by  law. 

Now  it  is  quite  clear  that  if  a  state  of  war  and  tbe  existence  of 
^  martial  law  will  authorize  the  officers  engaged  in  tbe  military 
service  to  break  open  and  search  a  bouse  where  there  is  reason  to 
suppose  that  a  person,  whom  they  have  reasonable  grounds  to 
believe  vfas  engaged  in  an  insurrection,  is  concealed,  and  to  arrest 
him  if  found,  without  any  warrant  from  a  magistrate  for  that 
purpose,  a  fortiori  they  may  bold  him  after  bis  arrest  against  any 
civil  process  issued  for  bis  liberation.  Tbe  law  of  tbe  arrest  is  tbe 
law  of  the  detention,  and  the  habeas  corpus  is  suspended  so  far 
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that  no  return  to  tlie  writ  can  be  required  of  tlie  officer  wlio  holds 
the  prisoner  under  the  law  w^hich  authorized  the  arrest.  To  say 
that  the  military  authorities  had  a  right  without  warrant  to  break 
and  enter  what  in  time  of  peace  is  denominated  a  man's  castle, 
and  that  they  may  without  warrant  lawfully  arrest  any  one,  on 
reasonable  information  that  he  was  engaged  in  the  insurrection, 
and  then  to  hold  that  the  authority  thus  making  the  arrest  was 
bound  thereupon  to  obey  the  writ  of  habeas  corpus  and  bring  the 
party  before  a  magistrate,  on  the  ground  that  the  arrest  and 
imprisonment  Avere  unlawful,  and  that  he  was  entitled  to  his  dis- 
charge forthwith,  because  the  arrest  and  detention  were  thus  without 
a  civil  ivarrant^  would  be  an  inconsistency  and  absurdity  of  which 
Mr.  Chief  Justice  Taney  could  hardly  be  guilty  when  he  put  this 
and  that  together.  And  yet  he  relies  upon  the  constitutional 
provision  that  no  person  can  be  arrested  without  warrant,  to  show 
that  Merryman  ought  to  have  been  brought  before  him,  and  that 
he  was  entitled  to  be  discharged. 

If,  therefore,  Merryman's  arrest  or  detention  was  under  martial 
law,  then,  on  the  principle  enunciated  by  the  Chief  Justice,  as  the 
organ  of  the  court,  in  Luther  vs.  Borden,  the  arrest  or  imprison- 
ment cannot  be  declared  to  be  unlawful. 

Before  proceeding  to  inquire  whether  martial  law  was  actually 
in  existence  at  Fort  McHenry  when  the  Chief  Justice  issued  the 
writ  requiring  Greneral  Cadwalader  to  produce  the  body  of  Mer- 
ryman before  him,  and  to  make  return  of  the  cause  of  his  detention, 
it  may  be  well  to  dispose  of  two  or  three  incidental  questions. 

Supposing  martial  law  to  have  been  in  existence  at  the  time, 
and  that  General  Cadwalader  held  Merryman  lawfully  under  it, 
was  not  the  General  bound  to  make  his  appearance  before  the 
Chief  Justice,  with  his  prisoner,  and  to  make  a  return  according 
to  the  requirement  of  the  writ  of  habeas  corpus^  so  that  it  might 
appear  to  the  civil  authority  that  the  prisoner  had  been  arrested, 
and  was  held,  under  martial  law  ?  So  far  from  this  being  true,  we 
are  of  opinion  that  it  may  safely  be  asserted  that,  if  the  prisoner 
was  actually  held  under  martial  law  when  the  writ  was  issued,  the 
military  commander  who  was  then  authorized  to  enforce  martial  law, 
and  was  himself  subject  to  it,  was  not  bound  to  obey  the  writ,  even 
supposing  the  arrest  and  the  imprisonment  to  have  been  so  far 
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unlawful  that  an  action  would  lie  to  recover  damages  for  an  abuse 
of  the  power  under  which  the  arrest  and  detention  were  had. 

The  right  to  a  remedy  in  damages  would  not  interfere  with  the 
due  maintenance  and  execution  of  martial  law,  if  there  was  no 
attempt  to  enforce  it  by  an  arrest  of  the  military  officer  while  in 
the  execution  of  his  military  office ;  which,  if  attempted,  might,  as 
we  have  seen,  raise  another  question.  But  it  seems  to  be  perfectly 
clear  that  the  party  holding  a  prisoner  under  martial  law  cannot 
be  required  to  bring  him  up  for  an  examination  under  the  municipal 
law.  If  he  might  be,  then,  in  the  language  of  Mr.  Chief  Justice 
Taney,  in  Luther  vs,  Borden,  before  cited,  ^^  martial  law  and  the 
military  array  of  the  government  Avould  be  mere  parade,  and 
rather  encourage  attack  than  repel  it."  Let  us  test  this.  It  will 
not  be  denied,  we  presume,  that  it  is  one  of  the  first  duties  of  a 
military  commander  in  time  of  war,  if  not  the  very  first,  to  hold 
the  post  and  perform  the  military  duty  assigned  to  him,  and  to 
keep  watch  and  ward,  not  only  that  there  may  be  no  detriment  to 
the  service  by  open  assault  of  the  public  enemy,  or  by  secret  plots 
of  concealed  traitors,  but  to  make  sure  that  the  troops  under  him, 
with  the  material  of  war  intrusted  to  his  care  and  management, 
are  at  all  times  in  readiness  for  such  service  as  may  be  required 
of  him  by  the  orders  of  his  superior  officers,  or  by  the  exigencies 
of  the  public  service  if  he  have  a  separate,  independent  command. 
If  he  is  a  subordinate  officer,  he  cannot,  according  to  the  law  which 
ordinarily  governs  him,  leave  the  post  he  is  ordered  to  occupy  and 
hold,  without  a  military  order  for  that  purpose,  upon  the  penalty 
denounced  by  that  law;  and  that  penalty  may  be  death  itself. 
Now  the  question  comes,  May  the  command  of  the  civil  process 
justify  him  in  abandoning  the  duty  with  which  he  is  thus  intrusted, 
or  m  committing  it  to  other  parties  for  the  time  being,  in  order 
that  he  may  attend  court  ?  If  the  military  law  which  governs  him 
is  martial  law,  it  is  very  clear  that  he  cannot  justify  or  excuse  his 
absence  from  his  post  on  such  a  command  ;  for  if  martial  law,  Avhen 
it  is  in  existence,  supersedes  the  civil  law,  as  we  have  seen  from 
the  opinion  of  Mr.  Chief  Justice  Taney  that  it  does,  and  as  it 
evidently  must  do,  then  "it  follows,  as  the  night  the  day,"  that  no 
command  of  any  civil  officer,  requiring  a  commander  to  leave  his 
post  and  violate  his  military  obligation,  could  impose  any  duty 
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upon  liim.  As  we  have  said,  an  officer  in  an  independent  com- 
mand might  exercise  a  discretion  on  the  subject;  but  that  is  not 
material  to  the  argument. 

It  appears  in  the  opinion  of  the  Chief  Justice  that  the  application 
for  the  haheas  corpus  was  made  to  him  while  in  Washington,  under 
the  impression  that  he  would  order  the  prisoner  to  be  brought 
before  him  there ;  but  as  Merryman  was  confined  at  Fort  McHenry, 
within  his  circuit,  he  resolved  to  hear  the  case  at  Baltimore,  ^^as 
obedience  to  the  writ,  under  such  circumstances ,  ivould  not  ivithdrmo 
Greneral  Cadtvalader,  who  had  him  in  charge^  from  the  limits  of  his 
military  command.''  The  Chief  Justice  very  coolly  puts  this  as  a 
matter  of  discretion,  and  as  if  he  might  be  entitled  to  some  credit 
for  not  requiring  the  General  to  absent  himself  from  the  limits  of 
his  military  command  in  time  of  war,  thereby  superseding  him 
for  the  time  being,  depriving  the  military  arm  of  the  country  of 
the  service  of  an  officer  of  such  high  grade,  who  had  command  of 
a  district  which  required  sleepless  and  untiring  vigilance  for  the 
preservation  of  order;  without  once  considering  the  consequences 
which  might  have  resulted  had  he  thus  required  the  officer  to  leave 
his  post,  to  repair  with  his  prisoner  to  a  place  outside  of  his 
military  district,  and  there  to  remain  with  the  prisoner  until  the 
lawyers  could  argue  the  case,  and  a  decision  could  be  made.  If  a 
thought  had  been  given  to  that  matter,  it  might  have  led  to  the 
inquiry,  how  far,  upon  general  principles,  without  any  legislative 
suspension  or  any  formal  declaration  of  martial  law,  the  writ  of 
haheas  corpus  can  penetrate  a  military  camp,  in  time  of  war,  and 
arrest  the  whole  military  operations  of  the  government  at  that 
place. 

If  Mr.  Chief  Justice  Taney  could  thus  have  required  the  attend- 
ance of  Greneral  Cadwalader  at  Washington,  Mr.  Justice  Catron, 
if  the  insurgents  had  not  driven  him  from  Tennessee,  might  require 
the  general  in  command  at  St.  Louis  to  repair  to  Nashville,  bring 
with  him  the  body  of  any  person  taken  in  Missouri  in  arms  against 
the  government,  and  there  show  cause  why  he  holds  him  as  a 
prisoner.  If  there  were  any  other  Confederate  General  than 
Pillow  threatening  to  come  up  the  Mississippi,  the  idea  of  such  a 
legal  power  at  the  time  we  are  writing  would  be  perfectly  pre- 
posterous. 
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If  such  might  be  the  consequences  of  the  propositions  laid  down 
by  Mr.  Chief  Justice  Taney,  the  judicial  power  may  be  made  quite 
as  effectual  to  overthrow  the  government  in  time  of  war  as  the 
suspension  of  the  Jiaheas  eorjnts,  by  order  of  the  President,  in  time 
of  peace,  could  be  to  overthrow  the  liberties  of  the  people, — some- 
what more  so,  indeed,  as  the  effect  of  the  latter  could  be  more 
readily  and  securely  avoided.  Judge  Catron  may  probably  make 
his  peace  with  the  insurgents,  if  he  wdll  take  his  stand  at  Nashville, 
issue  the  writ,  and  cause  it  to  be  obeyed. 

But  it  may  be  urged,  that  the  return  to  the  writ  in  Merryman's 
case,  so  far  as  there  was  a  return,  was  that  the  President  had 
suspended  the  habeas  corpus^  or  had  authorized  General  Cadwalader 
to  suspend  it;  that,  if  neither  of  them  had  power  to  do  so,  there 
w^as  nothing  to  show  the  existence  of  martial  law,  or  any  impedi- 
ment to  the  full  operation  of  the  writ;  and  that  it  is  necessary, 
therefore,  to  establish  the  power  of  the  President  in  the  case. 

To  this  it  may  be  answered,  that  the  Chief  Justice  had  know- 
ledge of  the  existence  of  war.  That  was  a  fact  which  did  not 
require  proof  before  him.  He  was  boimd  to  take  judicial  notice  of 
the  President's  proclamation.  If,  without  further  proof  than  was 
then  before  him,  he  could  not  judicially  know,  also,  that  troops 
from  Massachusetts  and  from  Pennsylvania,  hastening  to  the  relief 
of  the  capital,  had  been  assailed  in  the  very  city  where  he  w^as  pro- 
posing to  bring  up  the  prisoner,  he  w^as  not  bound  to  ignore  that 
fact,  but  might  well,  upon  such  knowledge  as  he  must  undoubtedly 
have  had  in  common  with  the  rest  of  the  community,  have  made  an 
inquiry  whether  there  had  not  been  an  actual  armed  collision,  by 
which  several  persons  had  been  killed,  and  troops  from  Pennsylvania 
turned  back,  showing  a  state  of  insurrectionary  violence;  for, 
although  this  collision  was  brought  on  by  the  irregular  force  of  a 
mob,  the  evidence  before  him,  and  on  w^hich  he  assumes  to  found 
his  opinion,  might  have  shown  him  that  this  violence  of  the  mob 
w^as  in  fact  insurrectionary,  as  is  abundantly  shown  by  the  destruc- 
tion of  the  bridges  and  railroads  for  the  purpose  of  preventing 
more  troops  from  reaching  the  capital.  It  Avas  for  the  destruction 
of  the  bridges  wdth  this  intent,  among  other  things,  that  the  prisoner, 
Merryman,  was  arrested.  If  the  judicial  mind  of  the  Chief  Justice 
required  more  formal  evidence  of  these  matters,  it  could  readily 
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have  been  furnisTaed.  But  this  is  not  material,  for  the  Chief  Jus- 
tice knew,  from  the  evidence  before  him,  that  Merryman  was  held 
by  a  military  power  called  out  for  the  purpose  of  suppressing  the 
insurrection  against  the  government,  and  that  he  was  held  in  a  mili- 
tary fortress  belonging  to  the  government,  and  then  occupied  by 
the  military  forces  of  the  government,  for  the  purpose  of  resisting 
and  quelling  this  insurrection.  He  sent  his  writ  to  the  fort,  directed 
to  the  general,  who,  as  he  understood,  commanded  the  military 
district, —  a  district  which  had  been  created  by  reason  of  the  insur- 
rection, and  a  general  who  had  been  called  into  service  for  the  very 
purpose  above  mentioned;  and  if  martial  law  existed  at  the  time 
and  place,  from  general  principles  of  law  applicable  to  such  a 
condition  of  things,  the  Chief  Justice  Avas  bound  to  take  judicial 
notice  of  that  fact  without  further  evidence. 

This  brings  us  to  the  question.  Was  martial  law  in  existence  at 
Fort  McHenry  at  the  time  when  the  writ  was  issued  and  the  return 
made?  In  order  to  determine  this  question,  we  inquire,  What  is 
martial  law?  It  is  said  that  there  is  a  distinction  between  military  law 
and  martial  law.  Undoubtedly  there  is  to  this  extent,  that  military 
law  is  for  the  government  of  the  military  force,  and  does  not  neces- 
sarily imply  the  existence  of  martial  law.  Military  law  may  and 
does  exist  in  time  of  peace,  for  the  government  of  the  army;  but 
martial  law  includes  military  law,  and  it  exists  only  in  time  of  war. 
The  Duke  of  Wellington  is  quoted  as  having  said,  that  '^  martial 
law  is  the  will  of  the  commander-in-chief,"  and  Blackstone  says  it 
''  is  built  upon  no  settled  principles,  but  is  entirely  arbitrary  in  its 
decisions."  With  such  a  scope  and  extent  it  cannot  exist  in  this 
country  consistently  with  the  Constitution,  for  it  would  be  utterly 
subversive  of  the  Constitution  for  the  time  being.  Neither  the 
President  nor  Congress  can  constitutionally  proclaim  or  authorize 
such  a  power,  nor  can  it  exist  by  the  general  principles  of  law. 
Burrill,  in  his  Dictionary,  defines  it  as  ''  An  arbitrary  kind  of  law 
or  rule  sometimes  established  in  a  place  or  district  occupied  or  con- 
trolled by  an  armed  force,  by  which  the  civil  authority  and  the  or- 
dinary administration  of  the  law  are  either  wholly  suspended  or  sub- 
jected to  military  power."  This  is  founded  upon  the  idea  of 
Blackstone,  and  is  clearly  imperfect  as  a  definition,  unless  the  mili- 
tary power  which  exercises  this  law  or  rule  is  not  responsible  to 
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the  civil  authority  in  any  mode  for  the  manner  of  its  exercise  ; 
which  in  this  country  is  clearly  contrary  to  the  fact.  It  has  been 
said,  that  it  is  ''  founded  upon  a  paramount  necessity."  Of  course, 
then,  it  extends  as  far  as  the  necessity  extends,  and  no  further. 
It  may  be  that  in  certain  cases  the  military  authority  must  judge 
of  the  military  exigency,  so  that  its  determination  "whether  the 
military  necessity  exists  will  be  conclusive ;  but  still  the  power  will 
be  restricted  to  the  scope  of  the  necessity  which  it  has  been  deter- 
mined exists,  so  that  if  an  arbitrary  force  is  used,  having  no  con- 
nection with  the  exigency,  or  not  within  the  possible  scope  of  the 
necessity,  the  party  guilty  of  it  will  be  civilly  responsible  for  his 
acts. 

If  the  military  commander  should  depart  from  the  possible  scope 
of  the  military  necessity,  and  commit  a  private  wrong,  disconnected 
from  it,  as  for  instance  a  personal  assault  to  gratify  private  re- 
venge, the  existence  of  martial  law  would  not  excuse  him  from 
punishment  afterward  by  a  judicial  tribunal.  So  if,  under  pre- 
tence of  the  exercise  of  martial  law,  he  should  be  guilty  of  unne- 
cessary force  or  oppression,  showing  an  abuse  of  the  powder  de- 
manded by  the  military  necessity.  This  is  substantially  the  prin- 
ciple laid  dow^n  in  Luther  vs.  Borden,  where  the  court  say:  ^'No 
more  force  can  be  used  than  is  necessary  to  accomplish  the  object, 
and  if  the  power  is  exercised  for  the  purposes  of  oppression,  or 
any  injury  wilfully  done  to  person  or  property,  the  party  by  whom 
or  by  whose  order  it  is  committed  would  undoubtedly  be  answerable." 

Martial  law,  then,  is  that  military  rule  and  authority  which  ex- 
ists in  time  of  war,  and  is  conferred  by  the  laws  of  war,  in  relation 
to  persons  and  things  under  and  within  the  scope  of  active  military 
operations  in  carrying  on  the  war,  and  which  extinguishes  or  sus- 
pends civil  rights,  and  the  remedies  founded  upon  them,  for  the 
time  being,  so  far  as  it  may  appear  to  be  necessary  in  order  to  the 
full  accomplishment  of  the  purposes  of  the  war ;  the  party  who  exer- 
cises it  being  liable  in  an  action  for  any  abuse  of  the  authority  thus 
conferred.  It  is  the  application  of  military  government — the  go- 
vernment of  force — to  persons  and  property  within  the  scope  of  it, 
according  to  the  laws  and  usages  of  war,  to  the  exclusion  of  the 
municipal  government,  in  all  respects  where  the  latter  would  impair 
the  eilBciency  of  military  rule  and  military  action. 


33 

Founded  upon  the  necessities  of  war,  and  limited  by  those  ne- 
cessities, its  existence  does  not  necessarily  suspend  all  civil  pro- 
ceedings. Contracts  may  still  be  made,  and  be  valid,  so  long  as 
they  do  not  interfere  with  or  affect  the  military  operations.  A 
mere  tresspass  by  A.  upon  the  land  of  B.,  unconnected  with  mili- 
tary service,  is  none  the  less  a  tresspass,  and  does  not  require 
a  military  trial  or  determination.  The  courts  are  not  necessarily 
closed,  for  all  actions  relating  merely  to  the  private  affairs  of  indi- 
viduals may  still  be  entertained  without  detriment  to  the  public 
service  ;  but  it  closes  the  consideration  there  of  any  action,  suit,  or 
proceeding  in  which  the  civil  process  would  impair  the  efficiency  of 
the  military  force.  Chief  Justice  Taney's  court  might  be  open, 
but  he  could  not  subject  General  Cadwalader  to  any  civil  duty 
which  conflicted  with  his  military  duty. 

We  shall  ascertain  its  extent  in  some  measure  if  we  inquire, 
What  are  the  rights  and  usages  of  war  under  which,  according  to 
the  opinion  of  the  court  in  Luther  vs,  Borden,  the  government,  in 
order  to  maintain  itself,  and  to  overcome  the  unlawful  opposition, 
may  lawfully  arrest  persons  without  warrant,  and  for  this  purpose 
may  forcibly  enter  a  house  on  suspicion  that  a  person  engaged  in 
the  insurrection  is  concealed  there  ?  What  are  the  rights  and 
usages  of  war  according  to  which  persons  may  be  seized  and  held 
because  the  public  safety  requires  it— -or  because  the  conduct,  of 
the  enemy  requires  that  hostages  be  taken — or  according  to  which 
persons  may  be  impressed,  for  the  time  being,  into  the  military 
service,  and  required  to  perform  military  duty — or  property  may 
be  destroyed,  or  seized  and  used  for  the  military  service,  without 
the  assent  of  the  owner  ?  If  such  rights  and  usages  might  exist 
without  the  existence  of  martial  law,  they  would  be  sufficient  for 
our  present  purpose  ;  for  when  such  rights  exist,  we  have  already 
shown  that  the  habeas  corpus  is  necessarily  suspended.  But  the 
existence  of  such  rights  seem  to  indicate  with  precision  the  exist- 
ence of  martial  law. 

A  question  has  arisen  whether  a  commanding  general  can,  by 
proclamation  of  martial  law,  give  force  to  this  military  rule  be- 
yond the  limits  of  his  camp,  or  of  the  military  position  occupied  by 
him.  Mr.  Justice  Woodbury,  in  Luther  vs.  Borden,  expressed  the 
opinion  that  he  might  do  so  over  a  space  near  the  field  of  his  ope- 
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rations."^  And  it  is  well  known  that  other  very  distinguished  gen- 
tlemen have  entertained  like  opinions,  or  perhaps  those  giving  the 
proclamation  a  greater  territorial  operation. 

Now  it  may,  we  think,  be  laid  down  as  a  safe  principle,  that  in 
time  of  war  any  fort  or  camp  occupied  by  a  military  force,  for  the 
purposes  of  the  war,  is  ipso  facto,  without  any  special  proclamation, 
under  the  government  of  martial  law,  such  as  we  have  described  it. 
And  the  same,  in  our  opinion  as  at  present  advised,  is  equally  true 
of  any  column  of  soldiers  mustered  into  active  service  for  the  like 
purpose,  whether  on  the  march  or  at  rest.  It  is  not  necessary  to 
speak  of  soldiers  mustered  into  the  service  of  the  government, 
but  stationed  at  a  distance  for  the  purpose  of  being  called  into 
active  service  when  occasion  may  require.  They  may,  or  they 
may  not,  be  under  the  government  of  military  law  only,  as  in  time 
of  peace.  But  this  cannot  be  said  of  troops  actively  engaged  in 
the  service  of  the  government.  Whether  those  troops  are  in  the 
face  of  the  enemy,  in  battle  arraj^,  or  whether  they  are  merely 
garrisoning  a  fort  to  aid  thereby  in  suppressing  a  rebellion,  or 
whether  they  are  opening  and  holding  the  avenues  by  which  the 
passage  of  other  troops  to  the  theatre  of  active  war  is  to  be  facili- 
tated, the  law  which  governs  the  place  where  they  are  is  martial, 
and  not  municipal.  This  is  necessary  to  enable  the  government. to 
use  the  military  force  efficiently,  and  also  for  the  protection  of 
the  officers  and  soldiers. 

.  There  are  very  respectable  authorities  which  tend  to  support  this 
position,  although  we  admit  that  the  subject  has  not  been  very 
fully  discussed. 

We,  refer  in  the  first  place,  to  a  speech  of  Mr.  John  Quincy 
Adams  in  the  House  of  Representatives,  on  the  14th  and  15th  of 
April,  1842,  which  was  reported  in  the  National  Intelligencer, 
April  16th  and  19th,  and  afterward  printed  in  pamphlet  form  at 
the  Emancipator  office,  in  Boston.  Upon  a  motion  to  strike  out  so 
much  of  an  appropriation  bill  as  related  to  the  salary  of  a  minis- 
ter to  Mexico,  and  a  motion  to  amend  that  amendment  by  reduc- 
ing the  appropriation  for  the  missions  to  Austria  and  Prussia  one 
half,  the  debate,  as  usual,  ran  off  into  topics  having  no  connection 

-  7  Howard's  Rep.  83. 
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whatever  with  the  subject  nominally  under  consideration,  and, 
among  other  matters,  into  the  consideration  of  the  emancipation 

of  slaves.     Mr.  Adams  said  : 

''  When  your  country  is  actually  at  war^  whether  it  be  a  war  of  invasion 
or  a  war  of  insurrection,  Congress  has  power  to  carry  on  the  war,  and  must 
carry  it  on  according  to  the  laws  of  war ;  and  by  the  laws  of  war  an  in- 
vaded country  has  all  its  laws  and  municipal  institutions  swept  by  the 
board,  and  martial  law  takes  the  place  of  them.  This  power  in  Congress 
has,  perhaps,  never  been  called  into  exercise  under  the  present  Constitution  of 
the  United  States.  But  when  laws  of  war  are  in  force,  what,  I  ask,  is  one 
of  those  laws  ?  It  is  this  :  that  when  a  country  is  invaded,  and  two  hos- 
tile armies  are  set  in  martial  array,  the  commanders  of  both  armies  have 
power  to  emancipate  all  the  slaves  in  the  invaded  territory.  Nor  is  this  a 
mere  theoretic  statement.  The  history  of  South  America  shows  that  the 
doctrine  has  been  carried  into  practical  execution  within  the  last  thirty 

years And.  here  I  recur  again  to  the  example  of  General  Jackson. 

What  are  you  now  about  in  Congress  ?  You  are  about  passing  a  grant  to 
refund  to  General  Jackson  the  amount  of  a  certain  fine  imposed  upon  him 
by  a  judge  under  the  laws  of  the  State  of  Louisiana.  You  are  going  to  re- 
fund him  the  money,  with  interest ;  and  this  you  are  going  to  do  because 
the  imposition  of  the  fine  was  unjust.  And  why  was  it  unjust  ?  Because 
General  Jackson  was  acting  under  the  laws  of  war,  and  because  the  moment 
you  'place  a  military  co'inw^ander  in  a  district  which  is  the  theatre  of  war^ 

the  laiDS  of  war  apply  to  that  district I  might  furnish  a  thousand 

proofs  to  show  that  the  pretensions  of  gentlemen  to  the  sanctity  of  their 
municipal  institutions  under  a  state  of  actucd  invasion  and  of  actual  war, 
lohether  servile^  civil^  or  foreign^  is  wholly  unfounded,  and  that  the  laws  of 
war  do  in  all  such  cases  take  the  precedence.  1  lay  this  down  as  the  law  of 
nations.  I  say  that  the  military  authority  takes,  for  the  time,  the  place  of 
all  municipal  institutions,  and  slavery  among  the  rest.  I  am  open  to  con- 
viction, but  until  that  conviction  comes,  I  put  it  forth,  not  as  a  dictate  of 
feeling,  but  as  a  settled  maxim  of  the  laws  of  nations,  that  in  such  a  case 
the  military  supersedes  the  civil  power.'^ 

A  wTiter  of  several  articles  published  in  the  Louisville  Journal, 
and  afterward  collected  in  a  pamphlet, — who  admitted  that  he  had, 
up  to  the  time  of  writing,  "supposed  that,  in  the  estimation  of  all 
intelligent  men  in  this  country,  martial  law  stood  upon  the  precise 
same  footing,  and  none  other,  as  Lynch  law.  Regulators'  law,  or 
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mob  law,"  and  who  said  that  ''in  a  legal  or  moral  sense  they  all 
have  the  precise  same  basis,"  and  that  "they  are  equally  the  same 
arbitrary  usurpation  of  power,  without  a  particle  of  law  or  right  to 
sustain  either," — denounced  Mr.  Adams'  speech,  and  the  speeches 
also  of  Mr.  Buchanan  and  Mr.  Berrien  upon  the  question  of  remit- 
ting General  Jackson's  fine,  in  very  strong  terms ;  asserting  that 
the  doctrine  ''promulged"  was,  that  martial  law  is  ''a  law  para- 
mount to  the  Constitution  itself, — a  law  which  sweeps  the  Consti- 
tution and  all  other  civil  law  by  the  board,  and  leaves  the  property, 
the  liberty,  and  the  life  of  every  citizen  at  the  will  of  a  military 
despot." 

In  a  subsequent  debate  in  the  House,  January  5,  1843,  Mr. 
Adams  referred  to  this  pamphlet,  and  said  that  in  it  he  was  charged 
with  having  given  an  opinion  in  relation  to  the  power  of  a  com- 
manding general  to  declare  martial  law  that  was  utterly  at  vari- 
ance with  freedom  and  the  laws  of  nations,  and  he  v/ished  to  have 
an  opportunity  of  answering  that  charge.  He  wished  to  have  an 
opportunity  to  explain  and  defend  the  opinions  he  had  given.  But 
the  debate  was  continued,  so  far  as  we  are  aware,  without  the  de- 
sired defence  and  explanation. 

Mr.  Berrien  is  reported  to  have  said,  that  ''  General  Jackson 
was  perfectly  excusable,  under  all  the  circumstances  of  the  case, 
in  declaring  martial  law,  and  that  he  was  equally  excusable  in 
disobeying  the  writ  of  habeas  corpus. 

Mr.  Justice  Woodbury,  in  the  dissenting  opinion  delivered  by 
him  in  Luther  vs.  Borden,  while  taking  a  different  view  of  martial 
law  from  that  adopted  by  a  majority  of  the  court,  and  denying  the 
authority  of  the  Legislature  of  Rhode  Lsland  to  declare  martial  law 
under  the  existing  circumstances,  said  : 

^'The  necessities  of  foreign  war,  it  is  conceded,  sometimes  impart  great 
powers  as  to  both  things  and  persons.  But  they  are  modified  by  those 
necessities,  and  subjected  to  numerous  regulations  of  national  law  and 
justice  and  humanity.  These,  when  they  exist  in  modern  times,  while 
allowing  the  persons  who  conduct  war  some  necessary  authority  of  an  ex- 
traordinary character,  must  limit,  control,  and  make  its  exercise,  under 
certain  circumstances,  and  in  a  certain  manner,  justifiable  or  void,  with 
almost  as   much   certainty  and    clearness  as    any  provisions    concerning 
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municipal  authority  or  duty.  So  may  it  be  in  some  extreme  stages  of 
civil  war.  Among  tliese^  my  impression  is  that  a  state  of  war^  whether 
foreign  or  domestic,  may  exist,  in  the  great  perils  of  which  it  is  competent, 
under  its  rights  and  on  principles  of  national  law,  for  a  commanding  officer 
of  troops  under  the  controlling  government  to  extend  certain  rights  of  war, 
not  only  over  his  camp,  but  its  environs  and  the  near  field  of  his  military 
operations.  (6  American  Archives,  186.)  But  no  further^  nor  wider. 
(Johnson  vs.  Davis  et  al.,  3  Martin,  530,  551.)  On  this  rested  the  justi- 
fication of  one  of  the  great  commanders  of  this  country  and  of  the  age,  in 
a  transaction  so  well  known  at  New  Orleans. 

"But  in  civil  strife  they  are  not  to  extend  beyond  the  place  where  insur- 
rection exists  (3  Martin,  551).;  nor  to  portions  of  the  State  remote  from 
the  scene  of  military  operations,  nor  after  the  resistance  is  over,  nor  to 
persons  not  connected  with  it  (Grrant  vs.  Gould  et  al.,  2  Hen.  Bl.  69);  nor 
even  within  the  scene  can  they  extend  to  the  person  or  property  of  citizens 
against  whom  no  probable  cause  exists  which  may  justify  it  (Sutton  vs. 
Johnson,  1  D.  and  E.  549);  nor  to  the  property  of  any  person  without 
necessity  or  civil  precept.     If  matters  in  this   case  had  reached  such  a 
crisis,  and  had  so  been  recognized  by  the  General  Government,  or  if  such 
a  state  of  things  could  and  did  exist  as  to  Wcirrant  such  a  measure  inde- 
pendent of  that  government^  and  it  was  properl}?  pleaded,  the  defendants 
might  perhaps  be  justified  within  those  limits,  and  under  such  orders,  in 
making  search  for  an  offender  or  an  opposing  combatant,  and,  under  some 
circumstanceSj  in  breaking  into  houses  for  his  arrest.^^'^ 

In  the  closing  part  of  his  opinion,  he  says  : — 

"  And  though  it  is  very  doubtful  whether  in  any  other  view,  as  by  the 
general  rights  of  war,  these  respondents  can  justify  their  conduct  on  the 
facts  now  before  us,  yet  they  should  be  allowed  an  opportunity  for  it.'^ 

It  is  quite  clear,  therefore,  that  the  learned  judge  recognized 
''certain  general  rights  of  wm%''  under  which  parties  would  be 
justifi.ed  in  making  searches  and  seizures  without  warrant,  and  in 
breaking  into  houses  for  that  purpose.  The  limitations  which  he 
suggests  would  to  a  great  extent  defeat  the  right,  unless  the  judg- 
ment of  the  military  authority  respecting  the  existence  of  the 
exigency  in  which  the  right  may  be  exerted  is  to  be  held  conclu- 
sive on  that  point.  To  submit  that  question,  in  all  cases,  to  the 
subsequent  determination  of  a  jury,  -would  not  be  consistent  with 

^  7  Howard's  Rep.  83. 


the  principle  upon  which  the  right  is  founded, — which  must  be  the 
existence  of  a  rule  superseding  the  municipal  law  in  the  particular 
case,  which  rule  is  martial  law. 

The  personal  irresponsibility  of  officers  and  soldiers  for  acts 
which  would  in  time  of  peace  be  trespasses  upon  other  persons 
will  serve  to  show  the  existence  of  martial  law;  for  the  irresponsi- 
bility can  be  sustained  only  on  the  laws  of  war.  The  existence 
of  martial  law  formed,  as  we  have  seen,  the  justification  of  the 
defendants  in  Luther  vs.  Borden,  for  breaking  the  house  and 
seizing  and  holding  the  plaintiff  without  warrant.  It  was  the 
only  justification. 

To  state  the  question,  then,  in  another  form,  How  far  does  this 
personal  irresponsibility  or  justification  extend  in  such  cases  ? 
Upon  this  question,  undoubtedly,  opinions  have  not  been  uniform. 

We  believe  it  to  be  a  sound  principle,  that,  in  time  of  war,  every 
soldier  mustered  for  the  active  purposes  of  the  war,  whether  in 
fort,  camp,  or  column,  is  bound  to  yield  implicit  obedience  to  any 
command  of  his  superior  which  may  be  within  the  scope  of  the 
military  service  due  from  him,  without  any  inquiry  whether  such 
command  would  be  justifiable  according  to  the  rules  of  the  munici- 
pal law ;  and  he  is  excused  from  civil  responsibility  for  the  per- 
formance of  the  act  required,  because  of  this  obligation.  Our 
principle,  of  course,  does  not  embrace  acts  required  and  done 
w^hich  are  entirely  aside  from  his  military  duties. 

It  must  be  admitted  that  the  writer  in  the  Louisville  Journal,  to 
whose  articles  we  have  referred,  does  not  sustain  our  proposition. 
He  says : — 


^^  "We  are  told  of  two  cases  of  the  violation  of  law  and  private  right  by 
Washington,  at  the  siege  of  York,  as  the  two  greatest,  if  not  the  only, 
instances  of  the  usurpation  of  power  by  him  during  the  whole  of  the 
Hevolutionary  war.  They  will  serve  as  examples  to  elucidate  the  subject, 
verging  as  they  do  to  the  very  utmost  limit  of  what  an  officer  may  do,  and 
stand  morally  excused,  without  being  excused  by  the  law.  One  was  the 
demolition  of  a  house  that  stood  in  the  way  of  his  approaches  to  the  works 
of  the  enemy,  and  the  other  authorizing  the  seizure  of  some  cattle,  indis- 
pensable to  the  sustenance  of  his  army.  Both  were,  even  strictly  speak- 
ing, necessary  violations  of  law  and  private  right,  but  no  otherwise  so, 
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except  in  a  moral  sense,  than  if  the  same  things  had  been  done  by  a 
private  individual.  Legally  speakings  the  acts  derived  no  validity  from 
the  facts  of  their  having  been  done  by  a  military  commander  under  circum- 
stances of  the  most  urgent  State  necessity.  He^  no  doubt,  would  volun- 
tarily have  made  good  tbe  damage  out  of  liis  own  pocket,  if  redress  could 
have  been  had  in  no  other  way ;  but  he  could  have  been  compelled  to  do 
so  in  a  court  of  law.  The  circumstances  attending  the  acts  would  have 
aided  his  defence  no  otherwise  than  to  prevent  the  jury  from  giving  what 
is  termed  smart-money.  If  he  had  sold  the  cattle  or  bartered  them  for 
other  provisions,  he  would  not  have  transferred  the  title ;  but  the  owner 
could  still  have  recovered  them  from  whomsoever  he  might  have  found  in 
possession.  If  the  owner  had  resisted,  and  killed  the  officer  making  the 
seizure,  it  would  have  been  justifiable  homicide;  if  the  ofiicer  had  killed 
him,  it  would  have  been  murder.^' 

Such  doctrine  needs  no  other  refutation  than  its  evident  absur- 
dity. If  Greneral  Washington  was  a  trespasser  in  ordering  the 
acts  thus  specified,  every  private  soldier  who  assisted  in  the  per- 
formance of  the  service  was  equally  so  ;  for  the  command  to  com- 
mit a  trespass  affords  no  justification  for  the  act.  Such  is  the 
general  principle,  and  the  principle  was  applied  in  Mitchell  vs. 
Harmony,  13  Howard's  Rep.  115. 

The  opinion  of  the  Supreme  Court  of  New  York  in  the  case  of 
McLeod,  even  supposing  it  to  be  sound,  does  not  conflict  with  our 
position.  McLeod,  who  was  a  subject  of  the  Queen  of  Great 
Britain,  residing  in  Canada,  was  arrested  in  New  York,  charged 
with  the  murder  of  Durfee,  who  was  killed  at  the  time  of  the 
destruction  of  the  steamer  Caroline,  on  the  American  side  of  the 
Niagara  River,  in  December,  1837,  because,  as  was  alleged,  she 
was  employed  in  aiding  the  rebels  in  Canada,  by  carrying  mili- 
tary stores  to  Navy  Island.  He  was  brought  up  on  habeas  corpus^ 
in  1841,  and  his  discharge  was  moved,  among  other  reasons,  be- 
cause the  attack  on  the  Caroline  was  an  act  of  public  force,  com- 
mitted by  command  of  the  British  Government,  all  the  defendant 
did  being  by  the  command  of  his  superior  officer,  and  in  obedience 
to  his  own  government ;  and  because  for  acts  done  under  such 
authority  he  was  not  responsible,  personally  and  individually,  in 
any  court  of  law  whatever.  The  court  refused  to  discharge  or 
bail   him,   holding   that   he  was   liable  to  be   proceeded  against 
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individually  in  the  criminal  courts  of  New  York  for  arson  and 
murder.*  The  soundness  of  the  opinion  was  impunged  by  Mr. 
Webster,  then  Secretary  of  State,!  and  by  other  distinguished 
jurists;  and  it  was  controverted  in  a  very  able  review  by  Judge 
Talmadge.  But  supposing  it  to  be  beyond  question,  the  grounds 
upon  which  the  court  in  New  York  proceeded  were,  that  a  nation 
can  exercise  the  right  of  war  only  within  its  own  territory,  or  that 
of  its  enemy,  or  in  one  which  is  vacant ;  that  an  order  of  a  nation 
at  war,  for  the  destruction  of  life  or  property  of  its  enemy  within 
the  territory  of  a  neutral  power  is  void,  and  affords  no  protection 
to  persons  acting  under  it ;  and  that  a  sovereign  has  no  right  to 
compel  his  subject  to  enter  a  neighboring  country  and  commit  any 
unlawful  act,  whether  in  peace  or  war. J 

The  case  Elphinstone  vs.  Bedreechund§  is  not  precisely  to  the 
point,  but  it  may  serve  to  illustrate  the  subject.  The  marginal 
abstract  of  it  as  follows : 

^'The  members  of  the  provisional  government  of  a  recently  conquered 
country  seized  the  property  of  a  native  of  the  conquered  country  who  had 
been  refused ,  the  benefit  of  the  articles  of  capitulation  of  a  fortress,  of 
which  he  was  governor,  but  who  had  been  permitted  to  reside  under  mili- 
tary surveillance  in  his  own  house  in  the  city  in  which  the  seizure  was 
made,  and  which  was  at  a  distance  from  the  scene  of  actual  hostilities. 
Held,  that  the  seizure  must  be  regarded  in  the  light  of  a  hostile  seizure, 
and  that  a  municipal  court  had  no  jurisdiction  on  the  subject. 

^'  Semhie, — The  circumstances,  that  at  the  time  of  the  seizure  the  city 
where  it  was  made  had  been  for  some  months  previously  in  the  undisturbed 
possession  of  the  provisional  government,  and  that  courts  of  justice  under 
the  authority  of  that  government  were  sitting  in  it  for  the  administration 
of  justice,  do  not  alter  the  character  of  the  transaction.^' 

In  the  course  of  the  argument  the  Attorney-General,  Sir  James 
Scarlett,  said  : — - 

^'It  is  unnecessary  to  refer  to  any  decisions  upon  the  law  of  England,  or 
any  modern  jurists,  to  illustrate  the  position,  that  in  a  state  resulting  from 
a  state  of  war,  if  property  is  seized  under  an  erroneous  supposition  that  it 

^25  Wendell's  Rep.  483;  1  Hill's  N.  Y.  Rep.  377.    f  25  Wendell's  Rep.  512,  note. 
J  1  Hill's  Rep.  378.       §  1  Knapp's  Reports  of  Cases  before  the  Privy  Council,  316. 
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belongs  to  tlie  enemy,  ifc  may  be  liberated  by  the  proper  authority,  but  no 
action  can  be  maintained  against  the  party  who  has  taken  it  in  a  court  of 
law.  If  our  English  naval  commander  seizes  property  as  enemies'  pro- 
perty, that  turns  out  clearly  to  be  British  property^  he  forfeits  his  prize  in 
the  Court  of  Admiralty,  and  that  court  awards  the  return  of  it  to  the  party 
from  whom  it  was  taken;  but  the  case  of  Le  Cans  vs.  Eden  (Douglas,  573) 
decides  the  question  that  no  British  subject  can  maintain  an  action  against 
the  captor/^ 

And  again : — 

"  If  property  is  taken  by  an  officer  under  the  supposition  that  it  is  the 
property  of  a  hostile  state,  or  of  individuals,  which  ought  to  be  confiscated^ 
no  municipal  court  can  judge  of  the  propriety  or  impropriety  of  the  seizure ; 
it  can  be  judged  of  only  by  an  authority  delegated  by  his  Majesty,  and  by 
his  Majesty  ultimately,  assisted  by  your  Lordships  as  his  Council.  There 
are  no  direct  decisions  upon  such  questions,  because,  as  was  stated  by  Lord 
Mansfield  in  Lindo  vs.  Rodney  (Douglas,  592),  they  are  cases  of  rare  occur- 
rence.''^' 

The  opinion  given  hj  Lord  Tenterden,  without  reasons  assigned, 
is  in  these  words  : — 

^^We  think  the  proper  character  of  the  transaction  was  that  of  hostile 
seizure  made,  if  not  flagrante,  yet  nonditm  cessante  hello,  regard  being  had 
both  to  the  time,  the  place,  and  the  person,  and  consequently  that  the 
municipal  court  had  no  jurisdiction  to  adjudge  upon  the  subject;  but  that, 
if  anything  was  done  amiss,  recourse  could  only  be  had  to  the  government 
for  redress.  We  shall,  therefore,  recommend  it  to  his  Majesty  to  reverse 
the  judgment.^^ 

The  case  Mitchell  vs,  Harmonyf  distinctly  recognizes  the  prin- 
ciple which  w^e  state,  but  with  some  limitations,  which  may  here- 
after be  found  too  stringent  for  its  fair  operation.  In  that  case 
Mr.-  Chief  Justice  Taney  said : — 

"There  are,  without  doubt,  occasions  in  which  private  property  may 
lawfully  be  taken  possession  of  or  destroyed  to  prevent  it  from  falling 
into  the  hands  of  the  public  enemy;  and  also  where  a  military  officer, 

-'^  1  Knapp's  Reports,  357.  f  13  Howard's  Rep.  115. 
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charged  with  a  particular   duty,  may  impress  private  property  into  i\ 
public  service,  or  take  it  for  public  use.     Unquestionably,  in  such  cases 
the  government  is  bound  to  make  full  compensation  to  the  owner,  but  the 
officer  is  not  a  trespasser. 

^^It  is  impossible  to  define  the  particular  circumstances  of  danger  or 
necessity  in  which  this  power  may  be  lawfully  exercised.  Every  case 
must  depend  on  its  own  circumstances.  It  is  the  emergency  that  gives 
the  right,  and  the  emergency  must  be  shown  to  exist  before  the  taking 
can  be  justified.'' 

"  In  deciding  upon  this  necessity,  however,  the  state  of  the  facts,  as 
they  appeared  to  the  officer  at  the  time  he  acted,  must  govern  the  decision ; 
for  he  must  necessarily  act  upon  the  information  of  others,  as  well  as  his 
own  observation.  And  if,  with  such  information  as  he  had  a  right  to 
rely  upon,  there  is  reasonable  ground  for  believing  that  the  peril  is  imme- 
diate and  menacing,  or  the  necessity  urgent,  he  is  justified  in  acting  upon 
it ;  and  the  discovery  afterwards  that  it  was  false  or  erroneous  will  not 
make  him  a  trespasser.'' 

^'  The  case  mentioned  by  Lord  Mansfield,  in  delivering  his  opinion  in 
Mostyn  vs.  Fabrigas,  1  Cowp.  180,  illustrates  the  principle  of  which  we 
are  speaking.  Captain  Grambier,  of  the  British  navy,  by  the  order  of 
Admiral  Boscawen,  pulled  down  the  houses  of  some  settlers  on  the  coast 
of  Nova  Scotia  who  were  supplying  the  sailors  with  spirituous  liquors,  the 
health  of  the  sailors  being  injured  by  frequenting  them.  The  motive 
was  evidently  a  laudable  one,  and  the  act  done  for  the  public  service. 
Yet  it  was  a,n  invasion  of  the  rights  of  private  property,  and  without  the 
authority  of  law,  and  the  officer  who  executed  the  order  was  held  liable 
to  an  action,  and  the  settlers  recovered  damages  against  him  to  the  value 
of  the  property  destroyed.'^ 

'^  If  the  power  exercised  by  Colonel  Doniphan  had  been  within  the 
limits  of  a  discretion  confided  to  him  by  law,  his  order  would  have  jus- 
tified the  defendant,  even  if  fche  commander  had  abused  his  power,  or 
acted  from  improper  motives.  But  we  have  already  said  that  the  law  did 
not  confide  to  him  a  discretionary  power  over  private  property.  Urgent 
necessity  would  alone  give  him  the  right,  and  the  verdict  finds  that  this 
necessity  did  not  exist.  Consequently  the  order  given  was  an  order  to  do 
an  illegal  act,  to  commit  a  trespass  upon  the  property  of  another,  and  can 
afford  no  justification  to  the  person  by  whom  it  was  executed.  The  case 
of  Captain  Gambler,  to  which  we  have  just  referred,  is  directly  in  point 
upon  this  question.  And  upon  principle,  independent  of  the  weight  of 
judicial  decision,  it  can  never  be  maintained  that  a  military  officer  can 
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justify  himself  for  doing  an  unlawful  act,  by  producing  the  order  of  his 
superior.     The  order  may  palliate^  but  it  cannot  justify/"^ 

Let  lis  illustrate  the  subject  a  little  further.  The  march  of  the 
New  York  Seventh  Regiment,  and  of  the  Eighth  Massachusetts 
under  command  of  General  Butler,  to  Washington,  by  the  way 
of  Annapolis,  is  too  fresh  in  the  recollection  of  most  our  readers 
to  require  a  minute  detail  of  facts.  At  Annapolis  they  found  that 
the  Secessionists  of  Maryland  had  disabled  the  locomotive,  and,  as 
had  been  done  on  the  direct  route,  had  torn  up  the  railroad  track 
and  destroyed  the  bridges.  Under  the  direction  of  General  Butler 
and  other  oiEcers  the  locomotive  was  repaired,  the  cars  put  in  run- 
ning order,  the  track  relaid,  the  bridges  rebuilt,  the  transit  of  the 
troops  secured,  and  Washington  thereby  rendered  safe  for  the  time 
being.  It  was  the  military  duty  of  General  Butler  to  march  his 
force  to  Washington  with  all  possible  diligence ;  but  if  his  com- 
mand was  not  under  the  government  of  martial  law",  then  it  was, 
so  far  as  the  rights  of  other  persons  were  concerned,  subject  to 
the  municipal  law. 

If  Mr.  Chief  Justice  Taney's  positions  in  Merryman's  case  are 
correct,  then  General  Butler,  and  all  of  the  Massachusetts  Eighth 
and  New  York  Seventh,  were  mere  trespassers,  severally  liable  to 
actions  of  trespass  in  favor  of  the  railroad  company  and  the  in- 
habitants upon  whose  lands  they  came ;  and  in  such  actions  the 
sheriff  would  probably  have  been  ordered  to  arrest  the  bodies  of 
the  defendants  if  it  could  have  been  done.  Bail  could  hardly  have 
been  procured,  and  instead  of  arriving  in  Washington  for  the  de- 
fence of  the  capital,  the  sheriff  would  have  filled  the  jail  of  the 
county,  and  hired  extra  prisons  in  which  to  incarcerate  them.  If 
we  are  not  misinformed,  the  Chief  Justice  of  the  State  w^as  one  of 
the  signers  of  a  petition  to  that  true  and  tried  patriot.  Governor 
Hicks,  to  call  the  Legislature  together  for  the  purpose  of  securing 
the  secession  of  Maryland ;  and  he  would  perhaps  have  presided 
at  the  trial,  and  with  a  Baltimore  or  any  other  Secession  mob  for 
a  jury,  the  result  may  be  imagined.  In  the  meantime  the  Seces- 
sionists of  that  State  would  have  mustered  in  force ;  those  of 
Virginia  and  the  other  rebellious    States  would  have  been  en- 

^13  Howard's  Kep.  134,  1S7. 
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c  our  aged  tliereby  to  assail  Washington  on  the  other  side,  where- 
upon it  must  have  fallen  into  the  hands  of  the  rebels,  and  the 
dismemberment  of  the  Union  have  been  surely  accomplished. 

If  there  is  any  person  who  has  been  of  opinion  that  the  ordinary 
principles  of  municipal  law  are  applicable  in  times  of  war  to  bodies 
of  troops  under  arms  for  active  service ;  that  such  troops  are  go- 
verned by  martial  law  on  the  one  hand,  so  that  it  is  death  to 
refuse  obedience  to  the  command  of  their  officers,  and  by  the 
municipal  law  on  the  other,  so  that  they  are  trespassers,  liable  to 
arrest  and  imprisonment  if  they  do  obey ;  that  martial  law  re- 
quires them  to  arrest  spies  and  traitors,  and  that  the  habeas 
cordons  immediately  requires  the  commanding  officer  who  has  the 
charge  of  the  military  operations  of  the  camp  to  leave  his  command 
for  the  purpose  of  making  a  return  before  Chief  Justice  Taney,  on 
penalty  of  an  attachment,  fine,  and  imprisonment  if  he  disobeys — let 
him  contemplate  the  practical  result  to  which  that  doctrine  leads, 
and  then  say  which  is  the  greatest  evil,  the  entire  arrest  of  mili- 
tary operations  in  time  of  war  bj^  'civil  process,  or  the  imprison- 
ment of  a  few  persons,  more  or  less,  without  warrant,  some  of 
them,  we  may  admit,  being  quite  innocent,  and  their  imprisonment 
unjust. 

But  perhaps  some  one  will  sa}^,  that  the  catastrophe  supposed 
could  not  have  taken  place ;  that  General  Butler  would  not  have 
permitted  himself  and  his  command  to  be  arrested  in  that  way, 
but  would  have  eifectually  resisted  the  arrest.  Quite  probable. 
But  if  Mr.  Chief  Justice  Taney  is  right  in  his  positions,  it  would 
have  been  the  legal  duty  of  the  commander  and  the  men  to  submit 
to  the  arrest,  and  his  and  their  refusal  and  forcible  resistance 
would  have  been  an  outrage  on  the  law,  some  fifteen  hundred 
times  greater  than  that  of  General  Cadwalader  in  declining  to 
bring  up  his  prisoner  on  the  habeas  corjnis.  Besides,  forcible 
resistance  of  a  sheriff  in  the  execution  of  his  office  is  a  crime, 
and  the  General  and  all  his  troops  engaged  in  the  resistance  would 
thereby  have  made  themselves  liable  to  imprisonment. 

The  question  has  suggested  itself,  whether  General  Butler,  in 
occupying  the  railroad  and  his  places  of  encampment,  was  not 
exercising  a  right  of  eminent  domain  merely,  and  that  from  the 
necessity  of  the  case.     In  one  view  it  may  be  so  regarded.     The 
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government  may  be  bound  to  make  compensation.     But  he  was 
just  as  mucli  authorized  and  bound  to  pursue  his   march  at  the 
peril  of  any  opposing  force,  and  to  make  arrests  without  warrant, 
for  the  accomplishment  of  his   object,  as  he  was  to  take  private 
property  for  the  purpose ;  and  these  are  martial  rights.     The  case 
is  quite  as  clear  with  reference  to  a  military  force  in  a  fort,  or 
camp,  in  time  of  war.     They  are  bound  to  military  obedience 
under  the  penalties  of  martial  law.     And  if  the  persons  who  hold 
and  occupy  the  military  station  are  under  the  government  of  mar- 
tial law,  no  persons  can  come  from  without,  bringing  with  them  a 
different  rule  for  the  government  of  their  actions  within  its  limits. 
They  can  have  no  egress  and  regress  except  by  permission  of  the 
commander  or  a  superior  officer,  in  the  shape  of  a  military  order. 
This  will,  doubtless,  be  readily  conceded  in  the  case  of  private 
persons.     But  it  extends  equally  to  the  judges,  and,  in  the  case 
of  a  United  States  military  sta^tion,  even  to  the  Governor  of  the 
State  in  which  it  is  situated.     If  they  enter  by  permission,  they 
subject  themselves  to  the  rule.     It  is  not  intended  by  this  that 
they  are  enlisted  and  subject  to  duty,  for  martial  law  does  not  so 
order.     But  it  is  not  quite  clear  that,  in  case  of  an   attack,  they 
might  not  be  required  to  man  the  defences  and  do  the  duty  of 
a  soldier.     Probably  such  is  the  fact.     And  the  service  thus  per- 
formed would  not  entitle  them  to  an  action,  either  of  contract  or 
tort,  against  the  commanding  officer.     Possibly  Mr.  Chief  Justice 
Taney  would  admit  that  no  one  but  the  marshal  or  sheriff  could 
claim  admission,  and  that  he  could  do  so  only  for  the  service  of 
process.     But  if  he  possessed  such  a  right,  as  the  officer  of  the 
municipal  law,  it  would  subject  the  military  service  in  time  of  war 
to  the  interference  of  any  and  every  one  who  pleased  to  sue  out 
writs  for  the  arrest  of  persons  engaged  in  the  military  service,  or 
who  desired  to  have  an  investigation  made  into  the  affairs  of  the 
station,  through  the  agency  of  a  search-warrant. 

The  issuing  of  the  process,  it  may  be  said,  is  a  matter  of  right, 
and,  if  issued,  the  sheriff  on  the  receipt  of  it  is  bound  to  obey  the 
command  of  the  writ,  if  he  may  rightfully  do  so.  It  is  nothing  to 
him  that  the  service  of  his  process  requires  him  to  enter  a  military 
camp,  if  he  has  the  legal  right  so  to  enter.  It  will  not  suffice  to 
say  that  the  sheriff  should   exercise  a  discretion.     The  municipal 
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law  does  not  vest  Mm  with  a  discretion.  It  is  nothing  to  him  that 
the  camp  is  in  the  vicinity  of  the  public  enemy,  and  that  active 
military  operations  are  honrly  expected — except  as  this  might 
affect  his  personal  safety.  He  is  bound  to  serve  his  process,  and 
for  that  purpose  to  search,  if  necessary.  If  he  is  resisted,  it  is  his 
duty  to  summon  the  ^posse  comitatus,  and  to  proceed  at  its  head^ 
and  with  its  assistance,  in  the  execution  of  his  duty.  And  thus  he 
assaults  the  camp  in  the  rear,  perhaps,  while  the  public  enemy 
attack  it  in  front.  Such  a  right  would  be  entirely  antagonistic  to 
the  right  of  the  commander  to  conduct  his  military  operations,  ac- 
cording to  the  exigencies  of  the  war,  without  interference. 

But  all  this  sinks  into  insignificance  when  compared  with  the 
mischief  which  might  ensue  from  the  right  to  have  writs  of  habeas 
corpus  executed  within  military  stations,  as  a  matter  of  right,  at 
the  pleasure  of  all  petitioners,  or  even  as  a  matter  resting  in  the 
discretion  of  a  judge  who  has  no  means  of  determining  whether  it 
can  be  done  without  detriment  to  the  public  service.  In  time  of 
war,  the  warrant  of  the  provost  marshal  and  the  writ  of  habeas 
corpus  are  antagonistic  forces,  which  cannot  subsist  together,  and 
the  latter  must  give  way  ;  otherwise  a  party  u.nder  sentence  of  a 
court-martial  to  be  hung  as  a  spy,  and  upon  the  gallows  with  the 
rope  around  his  neck,  may  be  eifectually  reprieved  by  the  order  of  a 
judge  that  the  commanding  officer  shall  produce  the  person  before 
him,  that  the  cause  of  his  imprisonment  may  be  inquired  into,  it 
being  alleged  that  the  conviction  was  erroneous. 

In  the  present  instance,  Mr.  Chief  Justice  Taney  issued  an  at- 
tachment against  General  Cadwalader  for  his  contempt  in  not  pro- 
ducing the  prisoner  on  the  habeas  corpus.  The  marshal  returned, 
that  he  proceeded,  on  the  25th  of  May,  to  Fort  McHenry  for  the 
purpose  of  serving  the  writ ;  that  he  sent  in  his  name  at  the  outer 
gate ;  that  the  messenger  returned  with  the  reply  that  there  was 
no  answer  to  his  card;  and  that,  therefore,  he  could  not  serve  the 
writ  as  commanded,  not  being  permitted  to  enter  the  outer  gate  ; 
whereupon  the  Chief  Justice  remarked,  ''  It  is  a  plain  case,  gentle- 
men, and  I  shall  feel  it  my  duty  to  enforce  the  process  of  the 
court."  This  certainly  looked  like  testing  the  principle  by  a  prac- 
tical illustration.  But  after  stating  the  reasons  for  ordering  an 
attachment,  he  remarked: — 
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"  In  relation  to  the  present  return  I  joropose  to  say  that  the  marshal  has 
legally  the  power  to  summon  out  the  posse  comitatus  to  seize  and  bring 
into  court  the  party  named  in  the  attachment;  but  it  is  apparent  he  will 
be  resisted  in  the  discharge  of  that  duty  by  a  force  notoriously  superior 
to  the  posse  comitatus,  and,  such  being  the  case^  the  court  has  no  power 
under  the  law  to  order  the  necessary  force  to  compel  the  appearance  of 
the  party.  If,  however,  he  was  before  the  court,  it  would  then  impose 
the  only  punishment  it  is  empowered  to  inflict^ — that  by  fine  and  im- 
prisonment/^ 

This  is  certainly  a  remarkable  collision,  only  equalled,  if  equalled, 
by  the  case  of  General  Jackson  and  Judge  Hall  at  New  Orleans 
in  the  war  of  1812. 

The  Chief  Justice  delared  that,  if  the  General  commanding  the 
fort  and  the  military  district  were  before  him,  he  would  imprison  him, 
and  thus,  it  seems,  deprive  the  government  of  his  services  without 
regard  to  consequences.  He  is  withheld  from  requiring  the  mar- 
shal to  summon  the  j^osse,  break  into  the  fort,  and  capture  the  com- 
manding general,  only  by  the  fact,  of  which  he  assumes  to  take 
judicial  notice,  that  the  marshal  would  be  resisted  in  the  discharge 
of  that  duty  by  a  force  notoriously  superior  to  the  posse.  He 
declines  to  require  the  marshal  to  commence  another  civil  war  only 
because  he  was  likely  to  get  the  worst  of  it.  But  how  w^as  he 
assured  of  this?  If  the  marshal  had  summoned  the  posse^  the 
Secessionists  of  Maryland  would  have  had  a  better  chance  to  cap- 
ture the  fort  by  volunteering  under  his  banner  than  they  are  likely 
to  have  under  any  military  commander. 

If  newspaper  reports  may  be  trusted,  a  New  York  county  judge 
named  Garrison,  recently  made  a  demonstration  as  if  he  would  carry 
the  precedent  a  little  farther.  Having  issued  a  habeas  corpus^  in 
the  case  of  the  Police  Commissioners  of  Baltimore,  and  failing  to 
receive  a  return  of  the  prisoners  before  him,  he  prudently  made 
the  inquiry  how  many  men  in  the  county  could  be  mustered  as  a 
posse  comitatus  to  enforce  the  process.  The  answer,  that  the 
number  might  be  about  fourteen  hundred,  but  that  it  would  require 
from  five  to  ten  thousand  men  to  effect  the  object,  and  that  more- 
over the  county  was  not  provided  with  the  necessary  artillery,  is 
significant  of  results,  if  foolish  judges  forget  that  a  time  of  war 
brings  with  it  other  duties  and  obligations  than  those  which  govern 
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in  time  of  peace. '^  The  circumstance  forcibly  reminds  us  of  a 
paragraph  in  an  opinion  of  a  late  learned  Attorney  General,  Mr. 
Caleb  Custiing,  in  the  case  of  the  Sitka,  as  follows : — 

^'  I  do  not  mean  to  say,  or  to  intimate,  that  the  issue  of  a  writ  of 
liaheas  corpus  in  the  present  instance  was  particularly  exceptionable,  at 
least  in  comparison  with  other  cases  of  more  obvious  indiscretion  in  this 
respect,  which  daily  occur  in  the  United  States.  But,  indeed,  if  there  be 
anything  in  the  practice  of  the  courts  of  the  States,  at  the  present  time, 
most  of  all  exceptionable,  it  is  the  indiscreet  levity  with  which  they  issue 
the  writs  of  liaheas  corpus  ad  suhjiciendwmj  regardless  of  the  old  and 
sound  rule  to  refuse  it,  when  the  petition  itself  shows  the  absence  of  good 
cause,  or  that  the  petitioner  is  lawfully  held  by  some  other  jurisdiction. 
{Ex  parte  Kearney,  7  Wheat.  38.  Ex  parte  Watkins,  3  Peters,  201. 
Ex  parte  Milburn,  9  lb.  704.)  That  great  prerogative  writ  is  now  so 
cheapened  by  the  multitude  of  hands  to  which  it  is  committed,  and  by  the 
consequent  abuse  of  it,  that  it  is  itself  rapidly  degenerating  into  a  mere 
abuse.''  f 

We  are  aware  that,  when  we  reason  upon  legal  subjects  with  a 
reference  to  consequences,  there  are  generally  those  who  are  ready 
to  say,  ''Let  consequences  take  care  of  themselves, — Fiat  justitia 
mat  ea^him."  It  is  to  be  noted,  however,  that  we  do  not  base 
our  opinions  in  this  case  upon  any  considerations  of  expediency ; 
nor  upon  any  necessity  which  requires  that  the  provisions  of  the 
Constitution  in  favor  of  private  right  and  personal  liberty  should 
be  subverted,  or  even  suspended  for  a  time;  nor  upon  any  notion 
that  there  are  times  when  he  who  possesses  the  power  should  exer- 
cise it  for  the  public  good  and  take  the  consequences  that  may  there- 
by ensue  from  the  violation  of  private  right.  Such  cases  may  exist, 
but  we  do  not  rely  upon  them.  Our  position  is,  that  the  principles 
we  have  thus  endeavored  to  maintain  are  in  accordance  with  the 
Constitution,  and  under  the  Constitution. 

Magna  Charta  and  the  general  principles  of  the  common  law, 
while  they  recognize  and  protect  private  rights,  such  as  the  right 
to  be  secure  from  searches  and  seizures,  the  right  to  the  habeas 
corpuSy  and  the  like,  recognize  at  the  same  time  the  necessities  of 

■^  Since  this  article  was  written,  Judge  Garrison  has  surrendered  to  "inevitable 
necessity."  -j-  7  Opinions  of  Attorneys-General,  132. 
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war  ;  and,  in  case  of  actual  war,  make  those  rights  subservient  to 
the  martial  law,  wherever  that  exists. 

The  Constitution  of  the  United  States  recognizes  these  private 
rights,  and  it  confers  at  the  same  time  the  right  to  make  war  and 
to  suppress  insurrection.  This  right  carries  with  it,  as  an  incident, 
the  power  and  right  to  carry  on  military  operations  in  the  usual 
mode,  and  with  the  usual  effect ;  to  have  armies,  forts,  and  camps, 
and  to  govern  them  in  time  of  w^ar,  as  other  nations  govern  armies 
and  military  stations,  by  martial  law ;  which,  when  it  comes  into 
existence  in  time  of  war,  under  the  constitutioanal  right  to  make 
war  or  to  suppress  insurrection,  is  necessarily  the  paramount  con- 
stitutional right  and  power ^  from  the  nature  of  the  case.  It  will 
always  be  so  in  practice,  whatever  might  be  supposed  to  be  the 
strict  legal  right,  and  we  need  not  shudder,  therefore,  if  we  find 
that  the  practice  is  sustained  by  sound  constitutional  principles, 
instead  of  being  a  violation  of  the  rights  of  the  citizen. 

Peace  and  war  cannot  exist  in  the  same  place  at  the  same  time. 
Let  us  not  murmur  if  we  cannot  have  peace,  with  the  arts  of  peace 
and  the  rights  of  peace,  at  the  same  time  that  we  are  obliged  to 
have  war,  with  the  necessities  of  war  and  the  powers  of  war.  Let 
us  be  thankful  that  it  is  so  seldom  that  this  constitutional  martial 
rule  is  over  us,  and  that  when  it  is  so,  its  operations  are  very  limited 
as  respects  territory,  and  its  powers  in  regard  to  persons  and  pro- 
perty ;  and  that,  in  this  case,  the  private  inconvenience  and  suffer- 
ing are  but  as  the  small  dust  of  the  balance  when  compared  with 
the  great  public  good  to  be  obtained  by  the  preservation  of  the 
constitutional  government  of  the  country. 


APPENDIX. 


The  following  note  to  an  article  on  Constitutional  Law,  in  the 
number  of  the  North  American  Review  for  April,  1862,  explains 
itself,  and  the  reasons  for  its  publication : 

Perhaps  in  this  connection  we  onght  to  pay  ^'  the  cold  respect  of  a  pass- 
ing glance  '^  to  what  appeared  as  an  editorial  in  a  Boston  daily  newspaper^ 
assailing  our  article  respecting  Habeas  Corpus  and  Martial  Law,  in  the 
number  for  October,  1861. 

There  is  a  kind  of  argumentation  in  which  we  are  not  inclined  to  parti- 
cipate, and  for  which  we  have  no  respect,  since  it  consists  in  grave  mis- 
statements of  the  positions  maintained  by  others,  followed  by  an  attempt  to 
controvert  the  positions  thus  assumed  for  them. 

-  The  writer  of  that  editorial  placed  himself  beyond  the  pale  of  fair  dis- 
cussion when  he  said  ;  ^'  The  return  to  the  writ,  a  copy  of  which  is  before 
us,  presents  only  the  naked  question  whether  the  President  of  the  United 
States  can  sus2^end  the  ivrit  of  habeas  corpus  %oithoiit  an  act  of  Congress  ? 
The  Reviewer  says  he  can  do  so  in  time  of  loarJ^  Again  :  "If  the  Re- 
viewer means  to  assert,  as  we  presume  he  does,  that  any  or  all  of  these 
things  constituted  a  state  of  war  in  legal  acceptation  in  the  State  of  Mary- 
land^ so  that  all  its  citizens  were  under  martial  law,  as  the  Heviewer  de- 
fines it,  he  means  to  assert  a  proposition  which  he  would  have  done  well  to 
have  supported  by  some  show  of  argument.'^  And  again :  "  According,  then, 
to  this  Reviewer,  a  proclamation  of  the  President,  (Congress  not  being  in 
session,  and  no  war  foreign  or  civil  declared  by  them,)  calling  out  the  militia 
to  suppress  an  insurrection  in  certain  States,  palaces  every  other  State,  in 
ivhich  any  p)ortion  of  those  forces  may  hap>pen  to  he  moving  or  resting^ 
under  martial  law,  as  defined  by  the  Reviewer  himself;  or,  in  other  words, 
it  creates  a  state  of  war  throughout  the  country ^  loliere  there  are  any  such 
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troops  even  in  transitu.  This  doctrine  rests  for  the  present  on  the  authority 
of  the  North  American  Review." 

The  first  of  the  above  extracts  certainly  presents  itself  as  a  very  gross 
misrepresentation  when  taken  in  connection  with  a  paragraph  contained 
in  an  extract  from  onr  article  in  the  editorial  itself^  and  which  the  writer 
therefore  must  be  presumed  to  have  read.  It  is  in  these  words  :  "  Whether 
the  President  possesses  thej^ower  to  order  or  authorize  it  [the  suspension  of 
the  writ  of  habeas  corpus']  as  an  incident  to  his  office  of  commander-in- 
chief  of  the  army  and  navy^  or  whether  he  has  it  as  an  incident  to  his  duty 
to  seethe  laws  faithfully  executed^  ids  do  not  propose  to  mqidre.  The  opinion 
of  the  learned  Attorney  General  uj)on  the  latter  point  is  already  before  the 
public^  and  loe  do  not  deem  the  settlement  of  those  questions  necessary  to 
our  present  purpose!^  And  in  accordance  with  the  statements  thus  made^ 
we  carefnlly  forbore  to  express  any  opinion  upon  that  subject^  arguing  the 
right  of  G-eneral  Cadwalader  to  refuse  to  produce  Merryman  upon  other 
and  entirely  different  grounds^  saying  that,  "  in  time  of  actual  war^  whether 
foreign  or  domestic^  there  may  be  justifiable  refusals  to  obey  the  command 
of  the  writ  without  any  act  of  Congress^  or  any  order  or  authorization  of 
the  President,  or  any  State  legislation  for  that  purpose ;  and  the  principle 
upon  which  such  cases  are  based  is,  that  the  existence  of  martial  law,  so 
far  as  the  operation  of  that  law  extends^  is  ip)so  facto,  a  suspension  of  the 
writ." 

Then,  again,  in  relation  to  the  statements  that  we  maintained  that  all 
the  citizens  of  Maryland  w&re  under  martial  law,  or  even  that  loar  existed 
tliere,  and  that  calling  out  the  militia  to  suppress  an  insurrection  in  certain 
States  places  every  other  State,  in  tohich  any  portion  of  those  forces  may 
happen  to  he  moving  or  resting,  under  martial  laio,  there  is  not  the  least 
possible  excuse  for  such  a  misrepresentation.  Having  come  to  the  conclu- 
sion that  the  existence  of  martial  law,  so  far  as  it  extends,  operated  as  a 
suspension  of  the  writ,  we  proceeded  to  the  question^  ^^  Was  martial  law  in 
existence  at  Fort  McHenry  at  the  time  when  the  writ  was  issued  and  the 
return  made  ?"  We  neither  inquired  whether  all  the  citizens  of  Maryland 
were  under  martial  law^  nor  indicated  an  opinion  that  they  were  so.  Nor 
did  we  imply  that  martial  law  existed  when  and  where  Merryman  committed 
the  acts,  whatever  they  were,  for  which  he  was  arrested.  We  stated  our 
position  in  these  express  words  ;  ^^  Now,  it  may,  we  think^  be  laid  down  as 
a  safe  principle,  that  in  time  of  war  any  fort  or  camp  occupied  by  a  military 
force,  for  the  purposes  of  the  war,  is  ipso  facto,  without  any  special  procla- 
mation, under  the  government  of  martial  law  such  as  we  have  described  it. 
And  the  same,  in  our  opinion^  as  at  present  advised^  is  equally  true  of  any 
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on  the  march  or  at  rest.  It  is  not  necessary  to  speak  of  soldiers  mustered 
into  the  service  of  the  government,  but  stationed  at  a  distance  for  the  purpose 
of  being  called  into  active  service  v^^hen  occasion  may  require.  They  may^ 
or  they  may  not,  be  under  government  of  military  law  only,  as  in  time  of 
peace.  But  this  cannot  be  said  of  troops  actively  engaged  in  the  service  of 
the  government.  Whether  those  troops  are  in  the  face  of  the  enemy  in 
battle  array,  or  whether  they  are  merely  garrisoning  a  fort  to  aid  tliereby 
in  suppressing  a  rebellion,  or  whether  they  are  opening  and  holding  the 
avenues  by  which  the  passage  of  other  troops  to  the  theatre  of  active  war 
is  to  be  facilitated,  the  law  which  governs  iHg  'place  where  tliey  are  is  mar- 
tial, and  not  municipal.'^ 

This  character  of  misrepresentation  runs  through  the  paper  so  far  as  it 
relates  to  our  article  )  but  we  do  not  propose  to  follow  this  matter  further. 
Our  inducement  to  refer  to  the  paper  at  this  time  was  what  seemed  to  be 
the  course  of  its  argument  that  there  was  no  '^  war/^  because  war  had  not 
been  declared  by  Congress.  In  one  of  the  paragraphs  above  quoted,  we 
find,  ^'  Congress  not  being  in  session,  and  no  loar,  foreign  or  civil^  declared 
hy  tJiem.'^  In  another  paragraph  the  writer  says  :  ^^  From  beginning  to 
end  the  article  reiterates,   through  forty-seven  pages,  that  there  was  a 

'  state  of  war,^  a  ^  time  of  war,^  and  an  ^  existence  of  war.^ But  the  whole 

of  this  is  the  ipse  dixit  of  the  E-eviewer.^^  Again  :  ^^No  one  can  fail  to 
see  how  serious  must  be  the  doubt  whether  any  proclamation  of  the  Presi- 
dent can  create  a  state  of  war,  and  bring  into  exercise  all  the  laws  of  wax,  where 
no  war,  foreign  or  civil,  has  been  declared  hy  Congress.  If  the  suppression 
of  a  rebellion,  however  extensive,  comes  within  the  tvar  poioer  of  the  fede- 
ral government  at  all,  in  the  strictly  legal  sense  of  that  power,  it  is  clear 
that  Congress  alone  can  exercise  that  power  under  the  Constitution.^^ 

Now,  as  the  United  States  cannot  declare  war  against  any  State  of  the 
Union,  and  as  tuar  is  not  usually  declared  against  an  insurrection,  or  against 
insurgents,  and  we  may  safely  conclude  never  will  be  so  declared  by  Con- 
gress, the  conclusion  seems  to  follow  that  we  cannot  have  a  civil  war  in  the 
United  States.  What  is  now  going  on  along  the  coast  at  different  places — 
in  Albemarle  Sound,  Kentucky,  and  Tennessee — is  not  loar  f  It  is  only 
fighting  1  Grreat  Britain,  France,  and  Spain  have  acknowledged  the  Confed- 
erates as  belligerents ;  but  that  does  not  constitute  the  contest  a  foreign 
war.  And  so,  according  to  the  editorial,  there  are  two  belligerents  with- 
out any  war. 

But  we  are  not  without  authority  on  this  subject.  See  the  case  of  ^^The 
Tropic  Wind,''  decided  by  Judge  Dunlop,  U.  S.  District  Court  for  the  Dis- 
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trict  of  Columbia^  June  Term,  1861 ;  irt  wliicli  liis  Honor  said,  referring 
to  the  President's  proclamation :  ^'  These  facts,  so  set  forth  by  the  Presi- 
dent^ with  the  assertion  of  a  right  of  blockade,  amount  to  a  declaration  that 
ciyil  war  exists/^  See  also  the  case  of  the  '^  Amy  Warwick,^^  decided  by 
Judge  S23rague^  U.  S.  District  Court  for  the  District  of  Massachusetts, 
February,  1862,  where  the  learned  Judge  disposed  of  the  matter  in  this 
wise  :  ''  As  the  Constitution  gives  Congress  the  power  to  declare  w^ar^  some 
have  thought  that;,  without  previous  declaration^  war  in  all  its  fulness^  that 
iS;  carrying  with  it  all  the  incidents  and  consecjuences  of  a  war^  cannot 
exist.     This  is  a  manifest  error.     It  ignores  the  fact  that  there  are  two 

parties  to  a  war^  and  that  it  may  be  commenced  by  either How  this 

civil  war  commenced,  every  one  knows This  war — open^  flagrant^  was 

flagitious  war ;  and  it  has  never  ceased  to  be  waged  by  the  same  confede- 
rates with  their  utmost  ability.  Some  have  thought  that,  because  the 
rebels  are  traitors^  their  hostilities  cannot  be  deemed  war,  in  the  legal  or 
constitutional  sense  of  that  term.  But  without  such  war  there  can  be  no 
traitors.     Such  is  the  clear  language  of  the  Constitution. '^ 

The  editorial  admits  that  Chief  Justice  Taney  had  judicial  knowledge 
of  the  proclamation.  On  these  authorities^  then,  he  had  judicial  know- 
ledge of  the  existence  of  war ;  and  he  was  of  course  put  upon  the  inquiry 
whether  he  could  require  the  military  commander  of  Fort  McHenry  to 
come  out  of  the  fortress  in  time  of  war,  and  bring  a  prisoner  before  him. 
The  return  that  the  President  had  suspended  the  liaheas  cooyus  pressed 
that  inquiry  upon  him,  whether  the  President  could  or  could  not  suspend 
the  writ. 


In  the  introductory  chapter  to  a  pamphlet  upon  ''Presidential 
Power  over  Personal  Liberty  ;"  ''  Imprinted  for  the  author,  1862," 
it  is  said  : 


''  The  arguments  in  favor  of  the  right  of  the  Executive  to  arrest  and  de- 
tain, without  the  benefit  of  the  writ,  may  be  found  in  the  North  American 
Eeview  for  October,  1861,  said  to  have  been  written  by  the  Hon.  Joel 
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Parker,  of  the  Cambridge  Law  School;  the  opinion  of  the  xittorney  Gene- 
ral of  the  United  States^  and  a  pamphlet  written  by  Horace  Binney,  Esq., 
of  Philadelphia/^ 


The  writer  of  the  article  in  the  North  American  Review  will  be 
obliged  to  the  anonymous  author  of  the  foregoing  paragraph,  if  he 
will  either  point  out  the  portion  of  the  article  where  he  finds  the 
argument  in  question,  or  make  an  acknowledgement  of  his  error  as 
publicly  as  he  has  made  the  assertion. 


AUTHORITIES  CITED 

ANTAGONISTIC  TO 

HORACE  BINNEY'S  CONCLUSIONS 

ON    THJ5 

WRIT  OF  HABEAS  CORPUS. 


By  TATLOW  JACKSON. 


Having  carefully  read  Mr.  Horace  Binney's  pamphlet,  '^  The 
"^^  Privilege  of  the  Writ  of  Habeas  Corpus  under  the  Constitution// 
and  conscientiously  believing  the  doctrine  therein  inculcated  to  be 
of  an  anti-Republican  tendency,  and  the  conclusion — "  The  Presi- 
"^^  dent  being  the  properest  and  the  safest  depository  of  the  power 
*^(to  suspend  the  Writ  of  Habeas  Corpus)  and  being  the  only 
^' power  which  can  exercise  it  under  real  and  eifective  responsi- 
^'bilities  to  the  people" — to  be  untrue,  and  not  safe  to  a  people 
whose  Constitution,  in  its  preamble,  declares  that  it  was  ordained 
and  established  ''  in  order  to  form  a  more  perfect  Union,  establish 
^^  justice,  (not  despotism,)  insure  domestic  tranquility,  and  (last 
'^but  not  least)  secure  the  blessings  of  liberty  to  ourselves  and 
'^our  posterity" — I  feel  it  to  be  a  duty,  notwithstanding  the  mis- 
conceptions that  may  be  entertained  as  to  the  motive  which 
prompts  me,  to  make  public  the  result  of  such  investigations  on 
the  subject  as  my  limited  time  has  permitted  me  to  make. 

The  Constitution,  exclusive  of  its  amendments,  is  divided  into 
six  Articles,  of  which  the  three  latter  relate  to  miscellaneous  grants 
and  restrictions  ;  the  third  relates  to  the  Judiciary ;  the  second 
exclusively  to  the  Executive  ;  and  the  first  to  legislative  povrers 
and  restrictions — commencing  ' 'Article  I.,  Section  1.  All  legisla- 

(1) 
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'Hire  powers  herein  granted  shall  be  vested  in  a  Congress  of  the 
^•^  United  States,  which  shall  consist  of  a  Senate  and  House  of 
^^Representatives."  The  following  Sections  of  this  Article  relate 
to  the  composition,  election  and  organization  of  Congress,  nntil 
we  come  to  Section  8,  which  commences:  ^^  Congress  shall  have 
"power/'  and  proceeds  to  enumerate  its  objects.  Section  9  of 
same  Article  I.  follows,  and  commences  by  restricting  Congress 
from  prohibiting  '^  the  migration  or  importation  of  such  persons 
"as  any  of  the  States  now  existing  shall  think  proper  to  admit/' 
prior  to  the  year  1808,  and  continues  in  the  following  clause  : 
"The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  sus- 
"pended,  unless  when  in  cases  of  rebellion  or  invasion  the  public 
"safety  may  require  it." 

From  the  locality  of  the  foregoing  restriction,  being  in  Article 
I. — from  the  nature  and  importance  of  the  Writ,  and  the  responsi- 
bility pertaining  to  a  suspension  thereof — it  has  ever,  prior  to  the 
year  1861,  been  conceded  that  the  right  to  judge  of  the  existence 
of  the  contingency  and  exigency,  and  the  power  to  withdraw  from 
the  Federal  courts  the  authority  to  issue  the  writ,  belonged  to 
Congress. 

The  discovery  that  the  right  to  suspend  "the  privilege  of  the 
"Writ  of  Habeas  Corpus"  pertained  to  the  Federal  Executive 
was  reserved  to  His  Excellency,  President  Lincoln  ;  the  task  of 
defending  the  President's  conclusion,  to  Attorney  General  Bates ; 
and  the  honor  of  propping  a  wxak  argument  with  a  name  of  legal 
and  logical  renown,  to  our  fellow-citizen,  Horace  Binney.  Know- 
ing the  high  character  and  strict  integrity  of  Mr.  Binney,  I  may 
not  apply  to  his  effort  the  words  Chief  Justice  Story  used,  in  re- 
ferring to  an  excuse  advanced  by  the  celebrated  Blackstone  re- 
garding the  cruelty  of  some  English  laws  :  "The  meanest  apolo- 
"glst  of  the  worst  enormities  of  a  Roman  Emperor  could  not  have 
"shadowed  out  a  defence  more  servile  or  more  unworthy  of  the 
"dignity  and  spirit  of  a  freeman;"  but  I  may  sincerely  regret 
that  Mr.  Binney's  logic  has  been  employed  in  an  endeavor  to  in- 
crease "the  one  man  "  power,  by  advocating  a  construction  of  the 
Constitution  totally  different  from  what  it  is  patent  was  held  by 
its  creators  and  adopters.  And  to  what  good  ?  Is  not  the  present 
Executive  supported  in  his  administration  by  a  Legislature  more 


sympathetic  than  had  President  Adams  in  1798  and  1799  ?  Those 
.memorable  years — whose  gloom  so  strongly  contra;.sted  with  the 
brightness  of  1801 — in  wliich  President  Jefferson  said  in  his  in- 
augural, ^'  Let  us,  then,  fellow-citizens,  unite  with  one  heart  and 
^'one  mind;  let  us  restore  to  social  intercourse  that  harmony  and 
^^  affection  without  which  even  liberty  and  life  itself  are  but  dreary 
^Hhings;"  and  continued,  ''If  there  be  any  among  us  who  would 
^'wish  to  dissolve  this  Union  or  to  change  its  republican  form,  let 
"them  stand  undisturbed  as  monuments  of  the  safety  with  which. 
^' error  of  opinion  may  be  tolerated  where  reason  is  left  free  to 
"combat  it." 

But  to  return  to  the  great  Writ.  President  Madison,  the  father 
of  the  Constitution,  in  a  speech  in  Congress  in  1796,  (see  Annals 
first  session,  IV.  Congress,  page  776,)  says  :  "  But  after  all,  what- 
"  ever  veneration  might  be  entertained  for  the  body  of  men  who 

framed  our  Constitution,  the  sense  of  that  body  could  never  be 
'regarded  as  the  oracular  guide  in  expounding  the  Constitution. 

As  the  instrument  came  from  them,  it  was  nothing  more  than 

the  draft  of  a  plan,  nothing  but  a  dead  letter,  until  life  and 
"validity  were  breathed  into  it  by  the  voice  of  the  people  speak- 
"ing  through  the  several  State  Conventions.  If  we  were  to  look, 
"therefore,  for  the  meaning  of  the  instrument  beyond  the  face  of 
"the  instrument,  we  must  look  for  it,  not  in  the  General  Conven- 
"tion  which  proposed  the  Constitution,  but  in  the  Sta,te  Conven- 
"tions  which  accepted  and  ratified  the  Constitution." 

Taking  this  dictum  as  a  guide,  let  us  refer  to  "Elliott's  Debates 
"on  the  Federal  Constitution,"  and  discover,  if  possible,  what  con- 
struction was  placed  on  this  clause  of  Section  9,  Article  I.,  by  the 
delegates  of  the  people  of  the  several  States,  convened  to  accept 
or  reject  the  proposed  Constitution.  In  vol.  1,  page  361,  we  find 
the  delegates  of  the  people  of  the  State  of  New  York  declare — 
"that  every  person  restrained  of  his  liberty  is  entitled  to  an  in- 
"c[uiry  into  the  lawfulness  of  such  restraint;   and  to   a  removal 

thereof  if  unlawful ;  and  that  such  inquiry  or  removal  ought 
"not  to  be  denied  or  delayed  except  when  on  account  of  public 
"danger  the  Congress  shall  suspend  the  Writ  of  Habeas  Corpus." 
On  page  420  it  will  be  found  that  Mr.  Luther  Martin,  in  referring 
to  the  power  to  suspend  the  Habeas  Corpus,  uses  the  words  "Gene- 
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"ral  GoYernment"  as  relating  to  Congress.  In  vol.  2,  page  122^ 
''Debates  in  the  Convention  of  the  State  of  Massachusetts,"  Judge 
Sumner  said  'Hhat  this  was  a  restriction,  that  the  Writ  of  Habeas 
''Corpus  should  not  be  suspended  except  in  cases  of  rebellion  or 
"invasion" — '^Congress  have  only  power  to  suspend  the  privilege 
"to  persons  committed  by  their  authority.  A  person  committed 
"under  the  authority  of  the  States  will  still  have  a  right  to  the 
"Writ."  And  on  page  147,  Mr.  Nason  says,  "the  paragraph  that 
"gives  Congress  power  to  suspend  the  Writ  of  Habeas  Corpus, 
"claims  a  little  attention."  In  same  vol.  2,  "Debates  in  the 
"Convention  of  the  State  of  New  York,"  on  page  314,  Mr.  Wil- 
liams refers  to  the  Legislature  thus — "It  is  true  the  9tli  section 
"restrains  their  power  with  respect  to  certain  objects;"  and  on 
page  373,  it  will  be  found  that  Mr.  Tredwell  uses  the  words 
"General  Government"  in  referring  to  its  power,  as  relating  to 
Congress.  In  vol.  3,  "Debates  in  the  Convention  of  the  Com- 
monvyealth  of  Virginia,"  page  414,  Mr.  Grayson  remarked  that 
"there  were  some  negative  clauses  in  the  Constitution  which  re- 
" fated  the  doctrine  of  the  other  side;  for  instance,  the  second 
"clause  of  the  ninth  section,  '  The  privilege  of  the  Writ  of  Habeas 
"  '  Corpus  shall  not  be  suspended  unless  when  in  cases  of  rebel- 
"'lion  or  invasion  the  public  safety  may  require  it,'  and  by  the 
"last  clause  of  same  section,  'No  title  of  nobility  shall  be  granted 
"  'by  the  United  States.'  Now  if  these  restrictions  had  not  been 
"inserted,  he  asked,  whether  Congress  would  not  most  clearly 
"have  had  a  right  to  suspend  that  great  and  valuable  Writ." 
And  on  page  424,  Mr.  Patrick  Henry  asks,  "What  will  be  the 
"result  if  Congress,  in  the  course  of  their  legislation,  should  do  a 
"thing  not  restrained  by  the  ninth  section;"  and  Governor  Ran- 
dolph, in  answering  him,  says,  "He  asks,  where  is  the  power  to 
"which  the  prohibition  of  suspending  the  Habeas  Corpus  is  an 
"exception.  ?  I  contend  that  by  virtue  of  the  power  given  to  Con- 
"gross  to  regulate  courts,  they  could  suspend  the  Writ  of  Habeas 
"Corpus — this  is,  therefore,  an  exception  to  that  power."  I  find 
in  other  parts  of  these  debates  remarks,  too  voluminous  to  here 
introduce,  which  go  to  prove  that  the  construction  placed  on  this 
clause  in  the  various  Conventions  was  that  it  was  a  restriction  on 
the  power  of  Congress — not  on  that  of  the  Executive. 


In  fact,  were  it  not  for  this  clause,  Congress  could  siispenil  the 
privilege  of  the  Writ  of  Habeas  Corpus  whether  rebellion  or  in- 
vasion existed  or  no.  I  may  add,  that  in  perusing  the  debates  in 
the  several  State  Conventions,  I  have  not  found  one  authoritj^  to 
sustain  the  conclusion  of  Mr.  Lincoln  and  Mr.  Binney. 

During  the  debates  in  Congress  incidental  to  the  famous  Alien 
and  Sedition  laws  of  1798,  and  the  attempted  suspension  of  the 
Writ  of  Habeas  Corpus  at  the  time  of  Burr's  conspiracy,  in  1807, 
frequent  mention  was  made  of  the  great  Writ ;  and  to  show  what 
was  the  universal  construction  placed  on  Section  9,  Article  T.,  I 
will  quote  from  the  remarks  of  some  of  the  members. 

In  1798,  (see  Annals  V. -Congress,  2d  vol.,  page  2007.)  Mr. 
Livingston,  of  New  York,  said :  '^  Our  Government,  sir,  is  found- 
^■^ed  on  the  establishment  of  those  principles  which  constitute  the 
^'  difference  between  a  free  Constitution  and  a  despotic  power  ;  a 
•^Hlistribution  of  the  Legislative,  Executive  and  Judiciary  powers 
''Into  several  hands  ;  a  distribution  strongly  marked  in  the  three 
'^^  first  and  great  divisions  of  the  Constitution.  By  the  first  all 
'legislative  power  is  given  to  Congress;  the  second  vests  all  legis- 
*^ Native  functions  in  the  Executive,  and  the  third  declares  that  the 
''judicial  povfers  shall  be  exercised  by  the  Supreme  Court." 

Mr.  Gallatin,  Mr.  Sewall  and  Mr.  Bayard,  will  be  found  to  re- 
fer to  the  suspension  of  the  Writ  of  Habeas  Corpus  as  being 
within  the  power  of  Congress  under  the  contingencies  provided. 

In  1807,  Mr.  Varnum,  of  Massachusetts,  said  :  (see  Annals 
IX.  Congress,  second  session,  page  411,)  "I  consider  the  coun- 
"try,  in  a  degree,  in  a  state  of  insecurity  ;  and  if  so,  the  power 
"is  vested  in  the  Congress  of  the  United  States,  under  the  Con- 
"stitution,  to  suspend  the  Writ  of  Habeas  Corpus." 

And  in  the  same  Congress,  Mr.  Smilie,  of  Pennsylvania,  made 
a  speech  replete  with  the  understanding  that  tlie  right  to  suspend 
the  Vfrit  lay  in  Congress. 

Mr.  Broom,  of  Delaware,  said :  (see  page  508,)  '-'  Such  is  the 
"value  of  this  privilege  that  even  the  highest  legislative  body  of 
"the  Union,  the  legitimate  representatives  of  the  nation,  are  not 
"entrusted  with  the  guardianship  of  it,  or  suffered  to  lay  their 
"hands  upon  it,  unless  when,  in  cases  of  extreme  danger,  the  pub- 
"lic  safety  shall  make  it  necessary," 
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And  Mr.  Eppes,  of  Virginia^  {v^-^^  517,)  said  :  ''  The  Consti- 
'^Hiition,  by  restricting  the  Legislature  from  suspending  it  except 
'Svhen,  in  cases  of  rebellion  or  invasion^  the  public  safety  may 
^•^ require  a  suspension." 

And  on  page  548,  Mr,  Holland  said  :  ^'This  prohibition  mani- 
'"^festly  applies  to  the  Legislature  and  not  to  persons  in  their  in- 
'^ dividual  capacity." 

And  on  page  540,  Mr.  G,  W.  Campbell,  after  quoting  the 
Habeas  Corpus  clause,  said  :  '^  This  provision  evidently  relates  to 
''Congress,  and  was  intended  to  prevent  that  body  from  suspend- 
^'ing,  by  law,  the  Writ  of  Habeas  Corpus,  except  in  the  cases 
^'stated." 

And  on  page  575,  Mr.  John  Randolph  says :  "  The  Writ  of 
"Habeas  Corpus  is  the  only  writ  sanctioned  by  the  Constitution. 
"It  is  guarded  from  every  approach  except  hj  the  two  houses  of 
"Congress." 

But  why  amass  quotation  on  quotation  ?  Not  a  member,  so  far 
as  I  can  discover,  construed  the  clause  other  than  as  the  foregoing. 

Let  us  now  turn  to  the  bills  of  rights  attached  to  or  contained 
in  the  Constitutions  of  most  of  the  States  :  Our  own,  Pennsyl- 
vania, has  this,  "That  no  power  of  suspending  laws  shall  be  ex- 
"ercised  unless  by  the  Legislature  or  its  authority."  Massachu- 
setts, Delaware  and  Vermont  have  similar  clauses,  while  Virginia 
declares,  "That  all  powers  of  suspending  laws  or  the  execution 
"of  laws,  by  any  authority,  without  consent  of  the  representa- 
"tives  of  the  people,  is  injurious  to  their  rights,  and  ought  not  to 
"be  exercised." 

Th^e  same  sentiment  pervades  the  Constitutions  of  most  of  the 
other  States. 

Judge  Reed,  in  his  Pennsylvania  Blacks  tone,  in  treating  of  the 
Writ  of  Habeas  Corpus,  quotes  as  above  from  the  State  Constitu- 
tion, and  evidently  considers  the  Writ  as  an  integral  portion  of 
law.  The  celebrated  commentator,  Story,  and  all  compilers  and 
writers  on  the  Constitution  that  have  come  under  my  observation, 
reason  that  Section  9  of  Article  I.  is  a  restriction  on  the  power  of 
Congress.  Moreover,  whence  did  the  Federal  courts  derive  the 
power  to  issue  this  Writ  ?  Was  it  not  from  an  Act  of  the  Con- 
gress of  1789  ?     "Section  14;  A7id  be  it  further  enacted^  That  all 


^Hhe  before  mentioned  courts  of  the  United  States  sliall  have 
''power  to  issue  writs  of  Scire  Facias,  Habeas  Corpus,  'aond  all 
''other  writs  not  specially  provided  for  by  statute,  which  may  be 
"necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
'^ agreeable  to  the  principles  and  usages  of  law;  and  that  either 
"of  the  Justices  of  the  Supreme  Court,  as  well  as  Judges  of  the 
"District  Courts,  shall  have  power  to  grant  writs  of  Habeas  Oor- 
"pus,  for  the  purpose  of  an  inquiry  into  the  cause  of  commitment, 
"provided^  That  Writs  of  Habeas  Corpus  shall  in  no  case  extend 
"to  prisoners  in  goal,  unless  where  thej  are  in  custody,  under  or 
^'^hj  color  of  the  authority  of  the  United  States,  or  are  commit- 
"ted  for  trial  before  some  court  of  the  same,  or  are  necessary  to 
"be  brought  into  court  to  testify." 

Mr.  Binney  says,  "¥/'hile  rebellion  lasts  and  the  public  safety 
"is  in  danger,  the  power  is  indispensable;  and  the  Constitution 
"supplies  it  for  the  whole  of  the  occasion."  Granted  that  the 
Constitution  supplies  the  power — but  it  is  not  in  clause  2  of  Sec- 
tion 9  of  Article  I.  that  it  does  so.  Tliis  clause  is  a  restriction — 
not  a  grant.  The  contingencies  of  "rebellion,"  "invasion"  and 
"public  safety"  requiring — existing — the  restriction  on  the  gene- 
ral legishitive  control  of  Congress  over  the  Federal  courts  is  re- 
moved, and  Congress,  falling  back  on  this  general  power,  can  sus- 
pend the  right  of  these  courts  to  issue  the  Writ. 

When  the  storm  of  passion  which  now  pervades  the  public  mind 
shall  have  passed  away,  I  think  that  most  of  those  who  now  applaud 
Mr.  Binney's  work  will  reject  and  contemn  the  conclusions  of  it. 

Such,  trust  of  power  to  one  man  is  antagonistic  to  all  repub- 
lican teachings.  Let  the  Federal  Government  do  all  it  can  to 
secure  success  in  the  present  awful  crisis — but  for  the  sake  of 
what  is  infinitely  more  dear  than  Union — liberty — ^let  all  acts 
emanate  from  the  proper  department.  Or,  when  imperious  neces- 
sity commands,  let  the  department  usurping  do  as  did  General 
Jackson  at  New  Orleans — take  the  responsibility  ;  and  hope  that, 
in  the  attainment  of  the  end,  the  people  will  pardon  or  justify  the 
means.  But  leave  intact  the  Constitution  as  our  fathers  construed 
and  adopted  it. 

Mr.  Binney's  book,  with  the  cjuotation  in  it  from  "Lieber."  is 
an  argument  favorable  to   despotic  power,  and  will  ultim-ately,  I 
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trust,  be  as  iittie  relished  bj  the  American  public  as  was  the  argu- 
ment "that  the  obligations  imposed  on  the  President  to  see  the 
"laws  faithfully  executed  implies  a  power  to  forbid  their  execu- 
"tion/'  by  the  Court  in  the  case  of  Kendall  vs.  United  States,  12 
Peters,  524. 

To  conclude,  I  hold  that,  under  shelter  of  the  foregoing  quota- 
tations,  it  is  not  assumption  in  me  to  combat  Mr.  Binney's  conclu- 
sions, nor  unreasonable  to  persist  in  the  belief — 

First.  That  to  the  Congress  of  the  United  States  pertains  the 
right  to  suspend  the  privilege  of  the  Writ  of  Habeas  Corpus, 
whensoever,  in  cases  of  rebellion  or  invasion,  it  may  deem  the 
public  safety  requires  such  action. 

Second.  That  the  power  of  Congress  therein  relates  only  to 
such  cases  as  fall  within  the  jurisdiction  of  the  Federals  courts. 

Third.  That  the  President  has  no  official  right  to  suspend  the 
great  Writ,  and  that  the  assumption  and  exercise  of  such  power  is 
tyrannous. in  its  nature  and  destructive  of  constitutional  liberty. 

Fourth.  That  it  is  doubtful  whether  Congress  can  or  cannot 
authorize  the  President  to  suspend  the  Writ  in  optional  cases. 
Can  they  authorize  him  to  legislate  ?  It  seems  to  me  like  the 
delegation  of  trustee  powers. 
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PHILADELPHIA: 
JOHN  CAMPBELL,  BOOKSELLER, 

419    CHESTNUT    STREET. 

1862. 


The  first  issue  of  this  paper  was  published  early  in  February,  since  which  time 
the  number  of  replies  to  Mr.  Binney  shows  the  deep  interest  taken  in  the  subject 
of  personal  freedom.  That  several  of  these  pamphlets  have  passed  into  second 
editions  is  a  favorable  augury  that,  in  the  strife  of  the  hour,  the  people  have  not 
forgotten  their  liberties.  If  the  writer  has,  in  the  smallest  measure,  contributed 
to  such  a  result,  he  will  be  more  than  satisfied. 

JNO:  T.  MONTGOMERY. 
Philadelphia,  April  S,  1862. 


Note. — The  pages  referred  to  are  those  of  the  first  edition  of  Mr.  Binney's  pamphlet, 
published  by  C.  Sherman  &  Son. 


THE 


¥KIT  OF  HABEAS  CORPUS 


AND 


MR.    BINNET. 


At  a  time  like  this,  when  the  United  States  professes  to  be  con- 
tending for  the  principles  of  Free  Government  under  the  Consti- 
tution, it  is  unfortunate  that  a  gentleman  of  great  attainments  and 
reputation,  and  of  an  experience  of  rare  maturity,  should  come 
from  his  honorable  retirement  to  give  the  world  his  reasons  for 
humbling  from  its  hitherto  proud  position  one  of  the  dearest  prin- 
ciples of  liberty  known  to  free  institutions. 

A  pamphlet,  entitled  ''The  Privilege  of  the  Writ  of  Habeas 
Corpus  under  the  Constitution,"  from  the  pen  of  the  Hon.  Horace 
Binney,  has  been  recently  advertised  for  sale  in  this  city,  and  it 
is  proposed,  with  deference  for  the  high  name  of  the  author,  to 
review  some  of  its  errors.  Although  the  invitation  to  such  a 
criticism  is  confined  to  the  gentleman"^  to  whom  the  pamphlet  is 
dedicated,  and  who  seems,  in  its  pages,  to  enjoy  the  rare  fortune 
of  the  respect  of  its  author,  yet,  as  the  subject  is  of  general  im- 
portance, it  is  the  right,  and  perhaps  the  duty  of  each  citizen, 
freely,  without  partisan  bias,  and  with  a  respect  for  the  opinions 
of  others,  to  discuss  it. 

It  is  not  proposed  to  enter  on  an  elaborate  history  of  the  Writ 
of  Habeas  Corpus.  It  is  not  necessary  to  the  matter  in  hand, 
and  the  public  mind  is  not  in  a  state  at  present  to  stand  it ;  but, 
as  the  pamphlet  under  review  has  started  some  novelties  calculated 
to  cause  uneasiness,  this  is  oifered  as  an  humble  attempt  to  expose 
some  of  its  fallacies. 

Mr.  Binney  begins  by  saying  :  ''  There  are  two  modes  of  treat- 
''ing  this  matter;  one  of  them  is  the  merely  legal  and  artificial^ 

*But  Dr.  Leiber  entirely  disagrees  with  Mr.  Binney's  conclusion's.  See 
Leiber's  ''Civil  Liberty  and  Self-Government,"  Vol.  I.,  p.  131.  Ed.  Philada., 
1853,  where  he  says  that  the  suspension  of  the  Habeas  Corpus  "cannot  be  done 
"by  the  Prefsident  alone,  but  by  Congress  only,  need  hardly  he 
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^Hhe  other  is  the  Constitutional  and  naturaL^^  As  to  the  first,  lie 
gives  us  an  argument  ^'against  the  President's  power  (to  suspend 
"the  privilege  of  the  Writ)  until  Congress  have  authorized  it." 
''This  argument,"  he  says,  ''it  may  not  be  easy  to  answer,  if 
the  premises  are  admitted."  This  view  of  the  subject  is  then 
dropped,  without  informing  us  in  what  respect  the  premises  as- 
sumed are  faulty,  and  without  the  expression  of  an  opinion,  in 
that  context,  that  they  are  so.  Indeed,  it  is  impossible  to  see 
how  these  premises  could  be  disturbed.  If  the  learned  author 
had  raised  his  eyes  to  his  well  stocked  book  shelves,  he  would 
have  found  those  volumes  devoted  to  the  profession  which  he  has 
adorned,  dedicated  exclusively  to  the  "merely  legal  and  artificial" 
view  of  the  subjects  treated  of.  The  word  "artificial"  is,  of 
course,  to  be  here  understood  in  its  primary  signification,  and  as 
an  equivalent  for  technical. 

The  Constitution  of  the  United  States  is  a  latv,  in  the  highest 
sense  of  the  word;  it  is  declared,  in  its  own  language,  to  be  "the 
"supreme  law  of  the  land."  Any  treatment  of  a  law  which  dis- 
cards a  view  which  is  legal  and  technical,  is  certainly  a  novelty, 
and  may  well,  when  the  mode  adopted  leads  to  such  conclusions, 
be  styled  a  dangerous  novelty. 

To  pass  to  the  other  mode,  namely:  ''The  Constitutional  and 
natural,''  for  this  is  the  view  to  the  support  of  which  the  pages 
are  dedicated.  The  word  "Constitutional"  is  certainly  here  a 
term  of  art ;  it  signifies  that  which  is  authorized  by  the  Consti- 
tution— which  is  nothing  more  nor  less  than  legal,  and,  applied  to 
the  Constitution  of  the  United  States,  means  only  the  view  which 
the  legal  tribunals  intrusted  with  the  exposition  of  the  organic  law 
have  stamped  upon  it,  in  regard  to  questions  which  have  been 
presented  for  adjudication.  All  such  questions  are  Constitutional 
questions.  The  Federal  Courts  have  no  powers  but  such  as  are 
derived  from  the  Constitution,  mediately  through  Congress,  which, 
by  the  Judiciary  Act  of  1T89,  provides  the  mode  of  carrying  those 
powers  into  execution.  It  is  not  easy,  then,  to  see  how  these  two 
adjectives  can  be  properly  joined.  It  is  probable  that  the  learned 
writer  meant  to  treat  the  question  from  a  political  and  natural 
point  of  view. 

Taking  then,  the  word  Constitutional,  in  the  sense  we  have  ap- 
plied to  it,  we  have  the  two  views,  viz  :— 

1.  The  legal  and  artificial. 

2.  The  Constitutional  {i.  e,  the  legal)  and  natural. 

Striking  out  of  the  propositions,  terms  common  to  both,  w^e  have 
as  a  result— 

1.  The  artificial  view. 

2.  The  natural  view. 


Under  the  second  head,  then,  we  are  met  at  the  outset  by  the 
assertion  that  the  Constitution  does  not  use  the  word  suspended 
in  an  ^'artificial  or  technical  sense,  for  it  had  none  in  this  rela- 
tion." Now  the  word  '^suspended"  is  an  apt  one  for  the  purpose. 
It  is  used  in  the  Bill  of  Eights  of  William  and  Mary,  and  recurs 
in  the  Declarations  of  Rights  of  most  of  the  States  of  the  Union. 
The  framers  of  the  Constitution  were  familiar  with  its  meaning. 
It  is  also  a  word  of  daily  use;  there  can  be  no  mystery  or  mis- 
understanding, and  lawyer  and  layman  cannot  differ  about  it. 
We  need  not  dip  deeply  into  the  Dictionary  to  get  light  on  the 
subject ;  but  as  this  word  is  made  to  do  duty—indeed,  leads  the 
advance  in  the  attack — it  is  entitled,  from  mere  position,  to  be 
looked  at.  What  say  the  Dictionaries?  '^  Suspend,"  in  its 
seventh  meaning,  is  as  follows:  '"^To  cause  to  cease  for  a  time 
'^from  operation  or  effect;  as,  to  suspend  the  Habeas  Corpus 
''Act."  (See  Dr.  Webster's  and  the  Imperial  Dictionaries.) 
Here  we  have  the  very  definition.  If  then, .  we  interpret  the 
word  either  by  the  light  w^e  have  from  its  tecJinical  uses  above 
cited,  or  according  to  its  every  day  dictionary  meaning,  it  is  the 
same.  It  matters  not  how  many  or  few  acts  are  required  to  ac- 
complish the  suspension^  but  when  accomplished,  that  of  which 
suspension  is  predicated,  (whether  it  be  the  privilege  of  the  writ— 
the  Writ,  or  the  Habeas  Corpus  Act,)  is  '^ suspended,'' 

This  seems  to  be  the  admitted  meaning,  if  the  expression  were 
applied  to  the  Writ  or  Act;  but  we  are  told,  when  the  word  sus- 
pended is  applied  to  "the  privilege  of  the  Writ,"  its  import  is 
different.  The  distinction,  if  there  is  any,  (for  it  is  rather  fine  in 
a  natural  view  of  the  subject,)  is  in  support  of  the  use  of  the  word 
privilege,  No  reason  is  given,  in  this  connection,  for  this  delicate 
shade  of  difference ;  but  on  page  35,  we  are  told :  "  If  the  clause 
"in  the  Constitution  had  said  of  the  Writ  of  Habeas  Corpus,  or 
"  of  a  Habeas  Corpus  Act,  enacted  or  to  be  enacted,  what  it  says 
"of  the  privilege  of  the  Writ,  there  v/ould  have  been  some  ground 
"for  the  argument  that  a  Writ  of  Habeas  Corpus  and  a  Habeas 
"Corpus  Act,  being  the  work  of  the  Legislature,  the  suspension 
"of  the  writ  or  act  should  be  made  by  the  Legislature  also." 

But  the  privilege  of  the  writ  seems  to  be  the  more  correct  ex- 
pression. When  the  Constitution  was  framed,  there  was  no 
Federal  Habeas  Corpus  Act,  none  was  contemplated,  and  none 
has  ever  been  passed.  The  privilege  was  a  common  law  privilege 
of  the  subject,  and  gained  no  vitality,  as  such,  from  its  recognition 
in  the  Constitution.  As  part  of  the  common  law,  and  a  cherished 
part,  our  ancestors  brought  it  with  them  from  the  mother  country. 
The  sole  operation  of  the  Constitution  was  to  aflSx  conditions  in 
regard  to  the  suspension  of  this  privilege,  confining  it  to  "cases 
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^^of  rebellion  or  invasion,"  and  not  then,  unless  the  public  safety 
should  require  it.  This  was  a  limitation  of  the  powers  of  Con- 
gress which  was  thought  prudent.  In  England,  the  Parliament 
was  trammelled  with  no  such  conditions,  but  might,  arbitrarily,  at 
its  own  pleasure,  suspend  the  privilege. 

At  foot  of  page  11  it  is  said : 

^'The  Constitution  uses  the  word  suspended  to  signify  one  act, 
^^by  one  agent  or  body,  with  one  effect,  consummate  by  one  opera- 
^^tion — imprisonment  without  bail,  trial  or  discharge  for  a  season." 

And  then,  in  the  same  paragragh,  occurs  the  following : 

''It  is  impossible  to  suppose  that  in  speaking  of  the  privilege  of 
''the  Writ,  it  meant  by  one  act  of  the  law,  as  if  it  had  spoken  of 
"the  Writ  alone,  or  of  the  Habeas  Corpus  Act.''' 

These  sentences,  taken  together,  appear  irreconcilable.  '^Sus- 
pended''' is  said  to  signify  one  act,  while,  in  the  phrase  suspending 
the  privilege^  it  is  said  to  be  impossible  to  suppose  is  meant  that 
it  should  be  accomplished  by  one  act  of  law.  Why  is  it  necessary 
to  suppose  the  operation  of  suspension  to  differ  from  that  in  use  in 
England,  where  the  word  privilege  is  not  used  in  this  connection, 
because  there  could  be  no  conditions  applied  to  the  absolute  power 
of  Parliament  to  suspend  any  law  ?  The  increased  freedom  of 
this  country  imposed  conditions  on  the  Congress,  and  created  an 
occasion  for  the  use  of  the  word  privilege,  which  in  England  did 
not  exist.  If  the  Legislature  has  the  power  to  suspend  the  Writ 
or  Act  generally,  what  it  may  do  thus,  it  may  also  do  specially, 
and  in  particular  cases ;  and  the  discretion  as  to  the  cases  proper 
for  the  exercise  of  this  power,  the  body  entrusted  with  the  control 
of  that  power,  as  to  the  whole  people,  may  delegate  to  the  dis- 
cretion of  the  Executive  for  its  partial  and  individual  application ; 
and  this  we  are  told  under  a  '' perhaps''  at  foot  of  page  48,  while 
on  the  next  page  even  this  "perhaps"  is  destroyed  by  the  at- 
tempted analogy  drawn  from  the  argument  in  the  Federalist  as  to 
the  pardoning  power,  the  fallacy  of  which  will  be  elsewhere  shown. 
The  argument,  pp.  11-12,  appears  to  be  that  our  use  of  the  word 
privilege  changes  the  whole  character  of  the  phrase,  and  renders 
the  suspension  impossible  for  any  but  the  Executive.  This  dis- 
tinction must  turn  on  the  import  of  the  word  privilege.  Now  this 
word  is  defined  to  mean  "a  particular  and  peculiar  benefit  or 
"advantage  enjoyed  by  a  person,  company,  or  soeietj^  beyond  the 
"common  advantages  of  other  individuals." 

This  privilege,  we  are  told,  "is  necessarily  personal  or  indi- 
"  vidual."  But  there  may  be  a  privilege  which  is  merely  personal, 
and  one  which  may  apply  to  a  elass  of  persons.  Of  these  the 
examples  are  familiar.  If,  then,  we  suppose  that  the  class  of 
which  this  privilege  is  predicable  is  that  of  freemen^  (and  this  it  is 


submitted  is  the  undoubted  meaning  of  tbe  word  in  the  Constitu- 
tion,) the  distinction  attempted  to  be  set  up  vanishes. 

Again,  Writs  are  not  created  exclusively  by  the  Legislature. 
The  Writ  of  Habeas  Corpus  is  a  common  law  writ — no  particular 
form  of  words  is  indicated  by  the  statutes  which  confirm  the 
privilege  of  it.  The  power  required  to  suspend  a  common  law 
privilege,  is  of  as  great  dignity  as  that  required  to  suspend  a 
statutory  declaration  of  that  privilege.  The  common  law  is  as 
jealous  of  a  departure  from  its  principles  as  the  statute  law.  Both 
adapt  themselves  to  the  changing  vicissitudes  of  the  people.  The 
former  noiselessly  moulds  itself  to  their  wants,  while  unpopular 
statutes  are  either  repealed  in  terms,  or  are  practically  so,  by 
non-user.  We  have  many  such  on  our  statute  books  that  are  as 
effectually  repealed  as  if  an  act  had  been  formally  passed  for  the 
purpose.  On  what  principle,  then,  can  the  distinction  previously 
quoted  at  length  between  the  phrases  suspending  the  Writ  or  Act^ 
and  suspending  the  privilege  of  the  writ,  be  sustained?  The 
statute  of  Magna  Charta  of  King  John,  which,  according  to  Sir 
Edward  Coke,  has  been  affirmed  thirty  times,  has,  in  its  thirty- 
ninth  clause,  these  words,  an  important  portion  being  omitted  by 
Mr.  Binney: 

"  Nidlus  liber  homo  eapiatur,  vel  imprisonetur,  aut  dissaisiatur^ 
"  aut  lutlagetur^  aut  exuletur^  aut  aliquo  modo  destruatur;  nee  super 
"eum  ibimuSy  nee  super  eum,  mittemuSy  7iisi  per  legale  judicum 
'^parium  suorum^  vel  per  legem  terrce,'' 

No  apology  is  necessary  for  their  repetition.  They  might  well 
(to  use  the  words  of  a  master)  be  written  in  letters  of  living  light, 
on  each  page.  They  are  the  very  text  of  freedom.  The  principle 
which  they  assert  has  refined  the  rude  latinity  in  which  it  is  ex- 
pressed, and  has  consecrated  the  words  themselves.  Mr.  Binney 
well  says,  '^It  is  a  glorious  principle  and  worthy  of  all  admiration 
'•  like  p erf ectness,''  Having  been  favored  with  this  glimpse  of  the 
promised  land,  we  are  dashed  by  the  assertion  that,  "It  is  too  per- 
"fect  for  human  society." 

But,  let  us  be  of  good  cheer,  for  even  Mr.  Binney  is  not  always 
so  unhopeful.  In  a  polemical  pamphlet,*  commonly  attributed  to 
him,  written  in  1854,  in  defence  of  one  Bishop  and  against  an- 
other, he  says :  "The  law  of  every  free  government  upon  earth  is 
"a  stranger  to  indefinite  imprisonment  or  restraint,  at  the  mere 
"pleasure  of  a  Judge,  Governor,  or  King.  No  degree  of  personal 
"freedom  is  consistent  with  it.  This,  perhaps,  more  than  any 
"  other  single  abuse,  has  led  to  two  revolutions — -one  in  England, 

*  "A  Review  of  Bishop  Meade's  Counterstatement  of  the  Case  of  Bishop  H.  U. 
Onderdonk,  by  a  Member  of  the  Church."     Philadelphia:  C.  Sherman,  1854. 


^•^and  anotlier  in  Trance;  and  the  overthrow  of  the  abuse  by  our 
^^  English  ancestors,  was  worth,  at  least,  a  part  of  the  sufferings 
^'they  encounter  to  prostrate  it  forever."  These  noble  words  con- 
trast oddly  with  Mr.  Binney's  new  ideas,  and  contain  an  agreeable 
antidote  to  their  poison. 

The  right,  then,  to  this  great  principle,  is  the  ''privilege''  of 
freemen.  Had  the  words,  suspending  the  Writ  of  ''  Habeas  Cor- 
^'  pus,"  or  ^'suspending  a  Habeas  Corpus  Act,"  been  used,  it  might 
have  been  asked,  what  act  ?  or  what  writ  ?  There  was,  as  has 
been  said,  no  Federal  Habeas  Corpus  Act  or  Writ.  Either  of  the 
expressions,  if  not  insensible,  would  have  been,  at  least,  vague  and 
unsatisfactory. 

The  term  i\sed  is  full  and  clear.  Down  to  the  present  day  of  sud- 
den illumination  no  one  has  ventured  to  disturb  its  meaning.  That 
which  was  not  to  be  suspended  except  in  certain  cases,  was  i]iQ  prin- 
ciple of  the  clause  in  Magna  Charta.  This  principle  might  or  might 
not  be  embodied  in  an  act  or  writ,  but  the  principle^  as  carried  by 
the  words,  no  one  can  doubt  the  nature  of,  and  the  benefit  of  this 
principle  was  the  privilege  of  freemen.  The  phrase,  as  it  stands, 
was  approved  by  the  States,  and  will  be  found  in  such  of  their 
Constitutions  as  have  been  adopted  since  1789. 

A  history  of  the  clause  is  given,  which  is  supposed  to  strengthen 
Mr.  Binney's  view,  but  a  careful  examination  of  the  subject  will, 
it  is  submitted,  lead  to  an  opposite  result. 

Mr.  Pinckney,  in  his  draft  of  the  Constitution,  submitted  to  the 
Convention  on  the  29th  May,  1787,  placed  in  the  sixth  article, 
Avhich  refers  to  the  powers  of  the  Legislature,  these  words  : 

''The  Legislature  of  the  United  States  shall  pass  no  law  on  the 
''subject  of  religion;  nor  touching  or  abridging  the  liberty  of  the 
"press,  nor  shall  the  privilege  of  the  Writ  of  Habeas  Corpus  ever 
"be  suspended,  except  in  cases  of  rebellion  or  invasion." 

This  clause  Mr.  Binney  thinks  obscure.  He  tells  us,  on  page 
26,  the  word  nor  renders  the  latter  part  of  the  sentence  which  re- 
lates to  the  suspension  of  the  Writ  not  "relative  to  the  Legisla- 
ture." But  this  view  is  supported  neither  by  the  intention  of  Mr, 
Pinckney,  nor  by  the  grammar  of  the  sentence.  On  what  princi- 
ple does  this  word  nor  work  such  a  radical  change  in  the  phrase  ? 
Suppose  that,  instead  of  the  latter  part  of  Mr.  Pinckney's  clause,  it 
had  been  written  nor  suspending  the  privilege  of  the  Writ^  ^c,  there 
would  have  been  no  doubt  that  this  was  a  legislative  prohibition. 
The  prohibition  on  the  subjects  of  religion  and  the  liberty  of  the 
press  is  absolute^  while  that  as  to  the  suspension  is  conditional,  and, 
to  avoid  repetition,  well  warrants  the  words  used  as  equivalent  to 
the  supposed  phrase.  To  leave  this  nice  point  of  grammar,  we 
come  next  to  the  20th  of  August,  1787,  on  which  date,  at  least, 
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Mr.  Pinckney  relieves  us  of  all  doubt  as  to  what  lie  meanSy  because 
lie  says: 

^'The  privileges  and  benefit  of  tbe  "Writ  of  Habeas  Corpus  shall 
^'be  enjoyed  in  this  Government  in  the  most  expeditious  and  ample 
''manner,  and  shall  not  be  suspended  h^  the  Legisluture,  except 
"upon  the  most  urgent  and  pressing  occasions,  and  for  a  limited 
''time,  not  exceeding  ....  months." 

This  form  of  the  proposition  differs  only  from  that  of  the  29th 
of  May  in  the  conditions  under  which  the  privilege  of  the  Writ 
might  be  suspended.  In  regard  to  the  branch  of  Government  which 
shall  exercise  that  power,  there  is  no  difference  which  can  be 
gathered  either  from  history  or  grammatical  construction,  between 
them.  The  various  changes  of  phrase  seem  all  to  have  been  made 
to  reconcile  differences  between  those  who,  like  Mr.  Rutledge, 
thought  the  Writ  should  be  inviolable,  as  was  the  case  with  the 
subjects  of  religion  and  the  liberty  of  the  press,  and  those  who  were 
inclined  to  permit  its  suspension  only  on  certain  conditions.  Among 
this  latter  class,  again,  were  some  who  favored  a  limitation  of  time, 
as  well  as  conditions  of  fact.  The  former,  following  clearly  the 
English  Analogies  by  which  the  Crown  was  empowered  by  Parlia- 
ment to  imprison,  without  bail,  certain  suspected  persons,  until  a 
day  named  in  the  Act.  Among  all  these  important  questions,  we 
do  not  find  mention  of  any  other  branch  than  the  Legislative,  as 
possessing  the  power  to  authorize  suspension,  and,  however  brief 
Mr.  Madison's  reports  may  be,  it  is  impossible  to  imagine  that  so 
important  a  question,  if  agitated  in  the  Convention,  w^ould  have 
been  passed  unnoticed. 

What  is  the  practical  difference  whether  the  suspension  clauses 
were  located  in  that  article  of  the  Constitution  which  treats  of  the 
Judiciary,  or  under  that  which  refers  to  the  Legislature  ?  The  is- 
suing of  the  Writ,  and  the  proceedings  under  it,  appertain  solely  to 
the  Judiciary.  In  one  case  the  Legislature  would  have  been  en- 
joined specially  by  name;  in  the  other,  that  branch,  though  omitted 
by  name  in  the  clause,  is,  under  the  operation  of  the  polishing  com- 
mittees, put  in  the  article  restricting  the  powers  of  Congress  to  cer- 
tain expressed  conditions  of  fact ;  and,  in  this  view  and  final  loca- 
tion, the  word  Congress  is  necessarily  dropped. 

We  are  asked  to  infer  this  power  to  the  President,  because,  it  is 
said,  our  Executive  is  "  the  feeblest  perhaps  ever  known  in  a  civilized 
community ;"  and  for  this  Mr.  Bulwer  Lytton  and  M.  de  Tocqueville 
are  quoted.  It  would  be  a  matter  of  curious  inquiry,  whether  these 
gentlemen,  if  consulted  now,  would  hold  the  same  opinions.  The 
former,  at  least,  must  have  spoken  under  the  pressure  of  ''British 
"Analogies,"  and  it  is  not  quite  consistent,  at  one  moment,  to  dis- 
card these  analogies,  and  at  the  next,  to  quote  in  support  of  the  doc- 
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trine  of  power  in  the  Executive,  the  opinion  of  one  whose  *' British 
''Analogies"  would  have  led  him  to  exclude  that  power,  had  his 
attention  been  specially  called  to  the  subject.  Theoretically,  the 
Executive  is  weak,  but  practically,  the  office  is  stronger  than  that 
of  the  British  Sovereign.  A  single  familiar  instance,  not  to  go 
farther,  will  show  the  truth  of  this.  The  Sovereign  has  an  abso- 
lute veto  power,  while  the  President  has  a  qualified  one.  This  is 
the  theory.  In  regard  to  the  practice.  Lord  Macaulay,  in  chapter 
xviii.  of  his  history,  says :  "  Those  words  had  been  very  rarely  pro- 
"nounced  before  the  accession  of  William.  They  have  been  pro- 
''nounced  only  once  since  his  death."  And  also,  on  the  same  sub- 
ject, the  same  author  says,  "His  (William  III.)  successors  have 
"suffered  the  veto  prerogative  to  fall  into  utter  desuetude." 

Our  Executive,  as  every  one  knows,  has  used  the  power  freely — ■ 
the  practice  has  thus  reversed  the  theory. 

The  opinions  of  foreigners  are  properly  drawn  from  our  written 
Constitution  and  contemporary  papers,  the  spirit  of  which  has,  how- 
ever, been  for  years  practically  violated  in  important  particulars. 
The  system  of  checks  well  devised  to  conserve  the  equilibrium  of 
the  departments,  and  to  retard  and  refine  the  primary  impulses  of 
the  people  by  transfusion  through  bodies  supposed,  by  their  terms  of 
office,  to  be  removed  from  such  immediate  influences,  and  to  possess 
qualities  of  stability,  (such  as  the  Senate,)  has  been  set  at  nought, 
by  reducing  that  body  to  the  condition  of  servants  of  the  Legisla- 
tures of  the  States.  In  this  view  of  their  duties,  their  term  of 
office  is  a  matter  of  no  importance  whatever.  If  the  Senate  were 
elected  for  life,  it  would,  according  to  the  modern  doctrine,  be  still 
the  mere  reflection  of  the  fluctuating  views  of  the  State  Legisla- 
tures— its  constituency. 

As  to  the  argument  offered,  that  because  the  Executive  office  is 
weak,  it  is,  therefore,  right  to  infer  power  to  it,  in  regard  to  the 
Writ  of  Habeas  Corpus,  the  induction  is  just  the  other  way^  and 
in  this  other  way,  the  foreign  authorities  quoted,  also  lead  us.  If, 
in  the  examination  of  an  organic  law,  we  find  that  a  particular 
branch  of  government  is  sedulously  reduced  and  weakened,  the  in- 
ference in  regard  to  a  power  supposed  not  to  be  specifically  con- 
signed to  any  branch,  is,  undoubtedly,  against  attributing  that 
power  to  the  branch  which  is  thus  confessedly  enfeebled.  Liberty 
of  the  person  is  the  corner-stone  of  all  free  governments.  To 
throw  this  into  the  hands  of  the  Executive  is  to  destroy,  at  a  plunge, 
the  value  of  all  the  less  important  restrictions  on  the  powers  of  that 
office,  and  is  as  false  to  logic  as  to  every  sentiment  of  freedom. 

Conceding  it  as  probable  that  more  was  said  generally  than  is 
given  to  us  in  the  "Madison  Papers,"  we  cannot  tell  where  they 
are  silent,  nor  have  we  anything  but  conjecture  as  to  the  views 
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taken  of  the  subjects  supposed  to  be  omitted.  In  the  face  of  Mr. 
Madison's  solemn  assertion  in  his  will,  that  he  had  a  seat  in  front 
of  the  presiding  member — noted  down  all  that  was  read  or  spoken 
to  the  chair — that  he  wrote  out  his  notes  in  full  at  the  close  of  each 
day,  and  did  not  lose  a  single  speech,  as  he  was  not  absent  a  single 
day,  the  slur  cast  upon  the  ''Madison  Papers,"  on  page  28,  seems 
unwarrantable. 

To  say  that. much. more  was  said  than  is  reported,  then,  of  what 
is  reported,  to  say,  ''  There  is  reason  to  doubt  whether  the  reporter's 
"  mind  or  the  delegate's  embraced  the  technical  doctrine  on  the 
''subject;"  that  neither  Mr.  Madison  nor  Mr.  Pinckney  was 
familiar  with  what  he  was  talking  or  writing  about ;  and, 
finally,  if  there  should  be  a  spark  of  life  left,  to  extinguish  it 
with  the  remark,  "The  present  position  of  the  clause  in  the  Con- 
"stitution  is  not  of  the  least  importance,"  is  a  summary  mode  of 
dealing  with  men  and  evidence  of  facts,  and,  with  great  respect  for 
its  source,  cannot  be  considered  an  argument,  or  even  an  approach 
to  it. 

No  carefully  digested  instrument  could  stand  the  rules  of  con- 
struction and  analysis  which  have  been  applied  to  the  Habeas 
Corpus  clause.  The  only  question  should  be.  What  was  the  paper 
submitted  to  the  consideration  of  the  States?  It  was  the  Consti- 
tution as  it  now  stands  (the  amendments  excepted)  unaffected  by 
what  Mr.  Pinckney,  Mr.  Rutledge,  or  Mr.  Morris  said  about  any 
part  of  it.  What  they  said  may  be  matter  of  curious  history,  but 
it  was  not  intended  for  the  public.  The  Convention  sat  with  closed 
doors,  and  were  relieved  of  the  torments  of  reporters  and  eaves- 
droppers. Their  proceedings  were  veiled  in  secrecy,  and  did  not 
see  the  light  until  nearly  all  the  actors  had  passed  away.  The 
Boston  Journal  appeared  in  1819,  while  the  "Madison  Papers," 
the  chief  sources  of  history,  did  not  come  out  until  1840.  When 
the  Convention  had  accomplished  their  noble  work,  it  was  given 
to  the  States  for  ratification  and  to  the  world  for  admiration — it 
was  "m  seipso  totus^  teres  atque  rotundus.''  When  the  debates 
were  made  public,  the  Constitution  had  been  for  some  time  a 
practical  working  law  for  the  Nation,  and  factious  opposition, 
existing  at  earlier  dates  in  some  of  the  States,  had  subsided. 

It  has  been  reserved  for  recent  days  to  disturb  the  plain  mean- 
ing of  important  clauses — -to  weigh  the  vigorous  phrase  of  the 
Constitution  in  the  scales  of  nice  verbal  criticism,  with,  perhaps, 
a  latent  desire  to  tamper  with  the  balance ;  to  apply  a  rule  of 
construction  to  the  fair  copy,  which,  inquiring  into  the  various 
changes  of  phraseology  and  arrangement,  interlineations,  erasures 
and  errors  of  all  kinds,  seeks  to  substitute  a  compound  made  of 
the  rejected   material  for  the  massive   structure  of  the  master- 
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workmen — ^^men  of  first-rate  ability,  whose  stamp  has,  unfortu- 
nately, not  been  continued  to  posterity.  Such  a  mode  of  dissec- 
tion and  analysis  is  not  admissible,  except  in  cases  of  extreme 
obscurity,  and  then  only,  with  propriety,  when  those  to  be  affected 
by  the  investigation  are  in  some  Avay  parties  to  the  creation  of  the 
obscurity. 

The  clause,  as  it  now  stands,  and  as  it  was  submitted  to  the 
States,  is  not  obscure.  The  eighth  section  of  the  Constitution  is 
that  which  is  enabling  to  Congress.  It  begins,  ''The  Congress 
''shall  have  power" — then  follow  the  various  powers  without  the 
repetition  of  the  word  Congress,  except  in  the  seventeenth  clause, 
and  in  it  only  for  the  sake  of  sense.  Such  a  repetition  would 
have  been  as  unnecessary  as  to  prefix  the  enacting  clause  to  each 
section  of  a  Legislative  act. 

The  ninth  section  is  disabling  throughout.  In  its  first  sentence 
the  branch  of  Government  disabled  is  Congress,  by  name,  and  the 
word  Congress  occurs  but  once  afterward,  in  the  concluding  para- 
graph of  that  section.  As  the  eighth  section  is  enabling^  while 
the  ninth  is  in  restraint  of  the  powers  of  Congress^  so  the  tenth 
section  expressly  restrains  the  powers  of  the  States,  The  word 
Congress  is  not  in  the  Habeas  Corpus  restriction,  and  certainly  it 
was  easy  to  put  it  there,  but  it  is  as  certain  that  the  repetition  of 
the  word  was  dispensed  with  as  unnecessary.  To  the  men  of  that 
day,  and  to  the  members  of  the  Convention,  it  was  as  impossible 
for  the  Executive  to  suspend  a  law  as  it  was  for  that  officer  to 
make  one.  Mr.  Binney  says,  "Considering  the  facility  with 
which  it  (the  word  Congress)  might  have  been  introduced  or 
retained,  we  may  say  it  was  struck  out."  This  conclusion  is 
too  violent.  While  the  prohibition  was  in  another  part  of  the 
instrument,  the  word  "Congress"  was  necessary;  but  when  it 
came  to  its  final  adjustment  in  that  section  which  restricts  the 
powers  of  Congress,  the  word  was  mere  surplusage,  and  would 
naturally  fall  under  the  pruning  knife  of  a  committee  on  "style 
and  arrangement." 

The  question,  then,  is  said  to  recur  to  this:  "Whether  it  re- 
"  quires  an  act  of  the  Legislature  to  declare  that  rebellion  or 
"invasion  exists  in  the  country,  and  that  public  safety  requires 
"a  suspension  of  the  privilege."  And  this  is  the  momentous 
question  under  consideration. 

Fortunately,  however,  for  the  country,  Ave  are  not  without  direct 
light  on  this  subject  from  the  Judiciary;  and,  although  Mr.  Binney 
does  not  seem  to  bow  to  this  authority,  he  has  not  given  us  any 
good  reason  for  his  refusal. 

He  tells  us  that  the  language  of  C.  J.  Marshall,  "  Whatever  be 
"its  meaning,  was  not  used  in  a  case  which  brought  up  the  ques- 


13 

'Hion."  This  is  an  objection  wMcli  would  have  been  more  applica- 
ble to  the  legal  than  the  natural  view.  It  is  strictly  technical,  and 
it  is  out  of  place  in  the  connection  in  which  it  occurs.  Let  us  look 
at  it  as  it  is  presented,  and  weigh  the  language  of  the  Court,  of 
which  it  is  said :  "  The  Court  was  somewhat  divided  upon  the 
''point,  and  the  writ  was  issued — two  judges  out  of  the  five  dis- 
''senting;  but  the  manner  in  which  it  was  argued,  not  at  all  the 
'^necessities  of  the  case,  induced  the  Chief  Justice  to  say,  that, 
'"if  at  any  time  the  public  safety  should  require  the  suspension 
"'of  the  powers  vested  by  this  act,  in  the  Courts  of  the  United 
" '  States,  it  is  for  the  Legislature  to  say  so.  That  question  de- 
"'pends  on  political  considerations,  on  which  the  Legislaure  is  to 
"  '  decide.  Until  the  Legislative  will  be  expressed,  this  Court  can 
" 'only  see  its  duty,  and  must  obey  the  laws.'  "  4  Qranch^  p.  101, 
Ex  parte  Bollman  and  Swartioout, 

But  the  Court  was  not  divided  upon  this  question,  for  Johnson 
J.,  who  delivered  the  dissenting  opinion,  did  not  express  his  dis- 
sent from  the  view  of  the  Chief  Justice  as  to  the  necessity  of 
Legislative  action  to  suspend  the  privilege  of  the  Habeas  Corpus, 
and,  indeed,  did  not  advert  to  that  branch  of  the  question. 

In  the  same  case,  on  page  95,  occurs  also  the  significant  lan- 
guage of  C.  J.  Marshall,  who,  after  quoting  verbatim  the  Consti- 
tutional provision  in  regard  to  the  suspension  of  the  Writ,  says  : 
"Acting  under  the  immediate  influence  of  this  injunction,  they 
"(the  first  Congress)  must  have  felt  with  peculiar  force  the  obli- 
"gation  of  providing  efiicient  means  by  which  this  great  Consti- 
"tutional  privilege  should  receive  life  and  activity;  for  if  the 
"means  be  not  in  existence  the  privilege  itself  would  be  lost, 
'^ although  no  laiv  for  its  suspension  should  he  enacted.''  (The 
italics  are  not  in  the  Eeport.) 

The  language  of  both  these  passages  is  so  clear  as  to  leave  no 
doubt  as  to  the  meaning  of  the  Court,  and  scarcely  to  warrant  the 
shade  cast  upon  it  by  Mr.  Binney,  when,  in  regard  to  the  quota- 
tion from  4  Cranch,  101,  he  uses  the  words,  "  Whatever  was  the 
Chief  Justice's  meaning." 

Here  it  must  be  conceded  that  the  direct  question  was  not  tech- 
nically before  the  Court,  that  is  to  say,  the  question  whether  the 
power  of  suspending  the  privilege  of  the  Writ  was  derived  from 
the  Constitution  to  the  Executive  or  Legislative  branches  of  Go- 
vernment. When  the  case  is  attentively  looked  at,  however,  it 
must  surely  be  considered  a  very  high  authority;  not  so  high, 
perhaps,  as  if  it  had  been  the  very  point  in  controversy,  but  only 
less  than  that  by  a  technical  shade  of  subordination,  ^and  vastly 
superior  to  all  attempts  to  confute  it,  which  have  not  the  sanction 
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of  the  direct  action  of  the  Court  upon  the  point.  No  such  case 
occurs,  and  hence  the  force  of  the  lucid  words  of  C.  J.  Marshall. 

It  is  also  worthy  of  remark  that  besides  the  habitual  care  of  C. 
J.  Marshall  in  adhering  to  the  matter  technically  before  him,  we 
have  in  this  case  evidence  that  he  gave  to  the  whole  subject 
especial  consideration.  A  note  at  foot  of  page  75,  4  Cranch,  is 
as  follows : — 

"Marshall,  C.  J. — The  whole  subject  will  be  taken  up  de  novo 
"without  reference  to  precedents.  It  is  the  wish  of  the  Court  to 
"have  the  motion  made  in  a  more  solemn  manner  to-morrow,  when 
"you  may  come  prepared  to  take  up  the  whole  ground." 

It  was,  doubtless,  on  account  of  this  intimation  from  the  Court 
that  the  point  was  argued  and  ultimately  decided.  If  this  opinion 
is  an  oliter  dictum^  it  has  as  few  of  the  infirmities  of  a  question 
collateral  to  the  point  in  controversy,  as  any  to  be  found  in  the 
books. 

But  it  is  possible  for  an  obiter  dictum^  by  successive  fusions 
through  high  legal  minds,  to  attain  a  still  higher  rank  as  an 
authority,  and  such  was  the  case  with  the  opinion  just  cited, 
which  was  quoted  with  approbation  by  Judge  Story  in  his  Com- 
mentaries, Vol.  III.,  Section  1336. 

But  why  are  we  told  that  "Chief  Justice  Taney's  opinion  in 
Merryman's  case"  is  not  an  authority?  Hitherto  Mr.  Binney 
has  been  dealing  with  cases  which  he  has  set  aside,  because  he 
considers  them  obiter  dicta.  The  opinions  of  C.  J.  Marshall  and 
of  Judge  Story,  to  say  nothing  of  Mr.  Jefferson,  are  obiter  dieta^ 
but  Avhen  we  come  to  that  of  Chief  Justice  Taney,  where  the  very 
point  was  raised  and  decided,  we  are  told  it  is  '^not  an  authority." 
It  seems  plain  that  the  real  objection  to  the  former  opinions  is  not 
that  the  point  decided  was  collateral,  or  the  learned  author  would 
have  been  better  pleased  with  Merryman's  case,  which  supplied  all 
that  was  wanting  to  make  the  preceding  cases  complete.  What 
elements  of  authority  does  Merryman's  case  lack  ?  The  judicial 
officer  was  the  Chief  Justice  of  the  United  States — at  the  head  of 
the  Judiciary  of  the  country — the  peer  in  every  respect  of  the 
Executive,  and  the  mouth-piece  of  the  Court  whose  interpretation 
of  the  law  it  was  the  sworn  duty  of  the  President  to  respect,  and 
to  see  faithfully  executed.  The  case  was  decided  with  delibera- 
tion, and  the  Chief  Justice  forbore  an  oral  opinion,  saying  he 
Vf^ould  prepare  one  in  writing  and  file  it  of  record — and  he  did  so. 

The  case  was  not  one  which  admitted  elaborate  argument.  The 
respondent  was  represented  by  a  military  officer — one  of  his  aids — 
who,  having  read  a  written  return,  in  reply  to  a  question  by  the 
Chief  Justice,  as  to  whether  he  had  "brought  with  him  the  body 
"of  John  Merryman,"  said,  he  had  no  instructions  but  to  read 
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the  return,  and  retired.  That  return,  among  other  things,  recited 
that  the  relator  had  been  charged  with  various  acts  of  treason,  &c., 
that  the  respondent  had  been  ^'dulj  authorized  by  the  President 
''of  the  United  States,  in  such  cases,  to  suspend  the  Writ  of 
''Habeas  Corpus  for  the  public  safety." 

If  it  is  not  an  authority,  because  it  was  a  decision  of  a  single 
Judge,  the  answer  is,  that  such  is  the  usual  course.  The  decision 
being  in  favor  of  the  relator,  he  could  do  nothing  more ;  the  exe- 
cution of  the  attachment,  duly  issued  by  the  Chief  Justice,  was, 
of  course,  a  mere  form;  the  officer  bearing  it  was  denied  admis- 
sion to  the  garrisoned  fortress  in  which  the  applicant  was  held. 
The  arm  of  the  law  was  paralyzed,  and  remains  so  to  this  day. 
The  offence  charged,  to  wit,  treason^  was  one  specially  cognizable 
by  the  civil  tribunals. 

It  is  said,  the  opinion  of  the  Chief  Justice  in  this  case  "has 
"a  tone,  not  to  say  a  ring,  of  disaffection  to  the  President,  and  to 
"the  Northern  and  Western  side  of  his  house;"  but  this,  it  is 
candidly  admitted,  "may  be  the  apprehensiveness  of  the  reader." 
It  is  not  improbable  that  this  emotion  of  apprehensiveness,  or  the 
degree  of  it,  may  depend  somewhat  on  the  political  complexion  of 
the  reader,  to  which  the  smouldering  enmities  of  the  past  may 
have  lent  a  darker  hue.  Viewed  from  the  extreme  of  either 
side  of  politics,  "apprehensiveness"  might  attribute  disaffection 
to  either  the  Chief  Justice  for  granting  the  writ,  or  to  the  Presi- 
dent for  setting  it  at  defiance.  No  political  warp  should  be  per- 
mitted to  obtrude  itself  upon  the  question,  and  a  careful  examina- 
tion of  the  Chief  Justice's  opinion,  in  this  case,  will  fail  to  dis- 
cover any  taint  of  political  or  personal  bias  in  it.  Whether  the 
opinion  be  an  elaborate  depreciation  of  the  President's  office  may 
also  be  ^  political  question.  The  Marshal's  posse  is  the  civil  arm 
of  Government,  and  that  arm  must,  by  our  laws,  dominate  over 
the  military,  until  the  people,  through  their  representatives,  regu- 
larly surrender  the  civil  to  the  military  power.  Until  this  be 
done,  (and  yet  it  has  not  been  done,)  the  Marshal's  posse  is  the 
only  legal  mode  of  enforcing  the  mandate  of  the  law.  This  posse 
may,  or  may  not  be  armed,  as  the  necessities  of  the  case  demand ; 
but  whether  armed  or  not,  it  is  under  the  control  of  the  law. 

The  great  question,  then,  to  be  considered  is,  whether  the  peo- 
ple of  this  country  enjoy  the  privileges  and  immunities  of  free- 
men, by  the  grace  of  the  Legislature  or  of  the  Executive ;  and 
here  an  argument  is  offered  that  because  the  Executive  is  the 
officer  of  Government  charged  by  the  Constitution  with  the  duty 
of  seeing  that  the  laws  be  executed,  he,  therefore,  should  also 
have  the  power  of  summarily  disposing  of  such  persons  as,  in  his 
opinion^  interfere  with  such  execution.     If  this  proposition  be  true, 
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the  people  hold  their  liberties  in  the  irresponsible  power  of  one 
man — the  power  is  irresponsible,  because,  if  the  denial  of  the 
Writ  be  the  result  of  an  honest  conviction  on  the  part  of  the 
President  as  to  the  existence  of  the  constitutional  conditions,  the 
risk  of  impeachment  would  not  be  encountered.  For  one  instance 
of  dishonesty  or  malignity  on  the  part  of  the  Executive,  the  in- 
firmities of  nature  and  of  human  judgment  tell  us  there  will  be 
many  of  honest  error  and  misconception,  and  it  is  this  liability 
which  magnifies  the  peril  of  the  doctrine.  Certain  it  is,  that  the 
Executive  is  charged  with  the  execution  of  the  laws,  and  that  to 
his  office  are  first  perceptible  the  agencies  by  which  their  due 
execution  is  obstructed  ;  but  it  is  equally  certain  that  one  of  the 
laws  he  is  sworn  to  execute,  is  that  high  law,  the  benefit  of  which 
is,  by  the  Constitution,  secured  to  the  citizen,  unless  in  the  ex- 
cepted ''cases  of  rebellion  and  invasion,  and  when  the  public 
''safety  may  require  it."  Who  is  to  judge,  then,  of  the  exist- 
ence of  these  conditions  ?  Upon  whose  judgment  rests  the  re- 
sponsibility of  abridging  or  denying  the  freedom  of  the  person  ? 
The  question  of  personal  liberty  is  in  no  way  afi'ected  by  the  act 
of  Congress  of  1795,  under  which  the  President  called  out  the 
military  in  April  last,  although  a  subtle  attempt  is  made  to  con- 
nect them.  That  act  was  passed  under  authority  given  to  Con- 
gress by  the  Constitution.  Without  the  voice  of  the  people  thus 
expressed,  the  President  would  have  been  powerless  in  the  con- 
dition of  affairs  to  which  the  act  applies.  The  case  of  Martin  vs. 
Mott,  12  Wheaton,  arose  under  this  act,  and  like  it,  has  no  con- 
nection with  the  question  as  to  the  right  of  the  President  to  in- 
terfere with  personal  liberty.  If  the  President  were  absolutely 
without  the  power  to  obtain  the  assistance  of  the  Legislature,  the 
case  might  be  less  clear ;  but  the  Constitution  provides  that  "  He 
"may,  on  extraordinary  occasions,  convene  both  Houses,  or  either 
"of  them,  and  in  case  of  disagreement  between  them,  as  to  the 
"time  of  adjournment,  he  may  adjourn  them  to  such  time  as  he 
"shall  think  proper."  This  provision,  then,  gives  him  a  summary 
power  to  convene  the  Legislature.  The  question  as  to  whether 
the  occasion  be  "extraordinary"  is  for  the  President  alone;  and 
if  resolved  in  the  affirmative,  he  has  the  right,  and  it  is  his  duty, 
to  call  to  his  aid  the  Supreme  Council  of  the  Nation. 

Mr.  Binney  quotes  with  approbation  the  argument  of  Mr. 
Hamilton,  in  No.  74  of  the  Federalist,  and  says,  "The  whole  of 
"the  paragraph  is  as  applicable  to  the  power  of  arrest  and  deten- 
"tion  in  time  of  rebellion  as  it  is  to  the  power  of  pardon."  It  is 
respectfully  submitted  that  there  is  no  parallel  between  the  cases. 
The  one  is  an  act  of  mercy ^  whose  function  is  to  liberate^  while  the 
other  is  an  act  of  rigor^  which  restrains  the  person.     A  glance  at 
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the  argument  of  Mr.  Hamilton  -vyill  show  that  this  distinction  was 
obvious  then,  as  now.  Speaking  of  the  clause  in  the  Constitution 
wherein  the.  President  is  authorized  ^'To  grant  reprieves  and  par- 
'^dons  for  offences  against  the  United  States,  except  in  cases 
''of  impeachment,"  Mr.  Hamilton  says:  ''Humanity  and  good 
"policy  conspire  to  dictate  that  the  benign  prerogative  of  par- 
"doning  shall  be  as  little  as  possible  fettered  or  embarrassed,"  &c. 
And  again,  he  says:  "On  these  accounts  one  man  appears  to  be  a 
"more  eligible  dispenser  of  the  mercy  of  Government  than  a  body 
"of  men."  And  by  fair  inference,  the  argument  would  be,  that, 
when  the  act  is  not  one  of  mercy ^  but  of  severity^  and  possibly  of 
tyranny^  a  body  of  men,  such  as  the  Congress,  are  safer  deposi- 
tories of  the  power  than  is  one  man.  There  are  many  other  con- 
siderations which  lead  the  judgment  to  the  same  conclusion  as  to 
the  inapplicability  of  Mr.  Hamilton's  doctrine  to  a  case  in  which 
the  discretion  of  one  man  may  be  used  to  curtail  or  deny  the 
liberty  of  a  citizen. 

But  Mr.  Hamilton  has  elsewhere  in  the  Federalist,  (No.  69,)  left 
us  his  views  as  to  the  power  of  the  President  as  compared  to  that 
of  the  British  sovereign,  and  after  naming  the  powers  of  the  Pre- 
sident, (omitting  any  mention  of  a  power  to  suspend  the  privilege 
of  the  Writ,)  and  the  powers  of  the  British  King  in  parallel 
cases,  concludes  that  in  all  cases  the  power  of  the  former  is  the 
weaker. 

Again,  in  the  84th  number  of  the  same  book,  in  speaking  of  the 
"Writ  of  Habeas  Corpus,  the  same  writer  refers  with  approbation  to 
Blackstone,  and,  treating  the  Constitutional  clause  as  one  of  the 
instances  in  which  that  instrument  is  a  Bill  of  Rights^  seems 
throughout  to  be  impressed  by  British  analogies,  as  applicable  to 
the  Writ  under  the  Constitution.  Indeed,  the  British  writ,  British 
law  and  British  analogies  had  completely  saturated  the  public 
mind  of  1787  with  their  doctrines,  and  these  modes  of  treating 
the  subject  have  never,  until  recently,  been  disturbed  by  a  doubt. 
Whether  we  search  our  own  history,  or  that  of  other  free  govern- 
ments, the  view  in  defence  of  which  Mr.  Binney's  pamphlet  was 
written  appears  to  be  exceptional. 

The  Writ  of  Habeas  Corpus  has  been  disregarded  in  England, 
but  the  instances  have  always  been  considered  as  usurpations  ;  and 
in  one  remarkable  case,  the  Sovereign  confessed  that  he  had  vio- 
lated the  law.  William  III.  apologized  to  the  Commons,  saying  he 
had  been  compelled  to  trespass  on  the  law  of  England,  and  asked 
their  advice,  which  was  given  in  an  Act  of  Parliament  practically 
suspending  the  Writ  for  a  limited  time.  In  this  country  the  Legis- 
lature has  given  no  similar  sanction,  nor  has  the  action  of  that 
body  been  invoked  in  the  matter. 
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Mr.  Binnej,  on  page  10,  tells  us  that  Blackstone  speaks  of  ''  sns- 
pending  the  Habeas  Corpus  Act  for  a  short  or  limited  time,"  and 
sajs,  ''  in  fact  the  Habeas  Corpus  Act  of  England  has  neyer  been 
^'suspended  for  a  moment.  He  sjDoke  loosely  and  inaccurately." 
Now  this  may  be  technically  correct,  because  a  general  suspension 
would  have  included  offenders  of  all  kinds,  which  is  not  pretended ; 
but  practically  and  naturally,  the  Writ  has  been  suspended.  The 
fair  inference  to  be  drawn  from  Mr.  Binney's  fling  at  Blackstone 
is,  that  no  Act  of  Parliament  had  ever  been  passed  which  practi- 
cally denied  the  privilege  to  any  one.  We  find  in  1  W.  and  M,, 
Cap.  II.  that  an  Act  was  passed,  '^'empowering  his  Majesty  to  ap- 
^'prehend  and  detain  such  persons  as  he  shall  find  just  cause  to 
'"^suspect  are  conspiring  against  the  Government."  This  Act  ex- 
pired by  limitation  on  the  17th  April  of  the  same  year,  and  was 
afterwards  twice  renewed.  The  precise  words  of  these  Acts  are 
not  known  to  the  writer,  as  the  title  alone  is  given  in  the  British 
Statutes  at  large;  but  whether  the  exact  phrase  negatived,  be  or 
be  not  used  is  a  matter  of  indifi'erence.  The  Earl  of  Arran,  Sir 
Hobert  Hamilton,  and  others,  w^ere  detained  in  the  Tower  without 
the  benefit  of  the  Writ,  and  this  benefit  they  were  deprived  of 
by  virtue  of  the  Acts  of  Parliament  alluded  to.  It  might  with 
more  accuracy  be  denied  that  the  Writ  had  been  suspended  in  this 
country.  No  Act  of  Congress  has  been  passed  on  any  subject  kin- 
dred to  suspension,  nor  has  any  public  order  suspending  the  Writ 
of  Habeas  Corpus  been  issued  by  the  President ;  and  yet,  in  the 
absence  of  these,  (which  the  English  precedents  supply,)  one  who 
should  speak  of  the  Writ  being  suspended  in  this  country,  in  re- 
gard to  certain  persons,  could  not  with  any  propriety  be  said  to 
be  speaking  loosely  and  inaccurately.  The  letter  of  the  American 
Secretary  of  State  to  Lord  Lyons,  dated  October  14,  1861,  is  be- 
lieved to  contain  the  only  official  information  on  the  subject.  The 
British  Acts  were  regarded  as  susjjensions  by  historians ;  and  Mr, 
Binney  himself,  on  page  54,  speaks  of  them  as  '^  Suspension  Acts." 
Smollett  says  the  King  was  empowered  by  ''  a  bill  to  dispense  with 
the  Habeas  Corpus  Act,"  w^hile  another  historian  uses  the  phrase 
"  a  bill  for  the  suspension,"  &c.  The  Writ  of  Habeas  Corpus  was 
again  suspended  in  1696,  and  on  this  occasion  also,  the  specific 
w^ords  are  used  by  Lord  Macaulay  in  the  twenty-first  chapter  of 
his  history,  in  which,  speaking  of  two  important  bills  which  were 
brought  in,  in  one  day,  he  says,  '^by  one  the  Habeas  Corpus  Act 
"^'was  suspended."  So  much  for  the  case,  if  Blackstone  had  used 
the  words  in  the  sense  imputed  to  him  ;  but  it  seems  he  does  not> 

His  words  in  III.  Com.,  page  136,  are  these: 

"  The  legislative  power,  whenever  it  sees  proper,  can  authorize 
'Hhe  Crown,  by  suspending  the  Habeas  Corpus  Act  for  a  short 
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^'and  limited  time,  to  imprison  certain  suspected  persons  without 
'' giving  any  reason  for  so  doing."  But  here  he  does  not  say  the  Le- 
gislature has  used  the  power,  although  if  he  had  so  said,  (and  this 
is  the  import  of  the  passage  on  page  10,)  the  instances  given  show 
he  would  have  been  correct. 

After  this  statement,  we  confidently  leave  the  propriety  of  the 
charge  against  Blackstone  to  the  judgment  of  the  reader. 

But  the  pith  of  the  whole  matter  is  contained  in  the  following 
sentence  of  Mr.  Binney :  ^^It  is  further  objected  that  this  is  a 
''  most  dangerous  power.  It  is  fortunately  confined  to  dangerous 
*^' times;  in  such  times  the  people  generally  are  willing,  and  are 
^' often  compelled  to  give  up,  for  a  season,  a  portion  of  their  free- 
^'dom,  to  preserve  the  rest;  and  fortunately  again,  it  is  that  portion 
''of  the  people,  for  the  most  part,  who  like  to  live  on  the  margin 
''of  disobedience  to  the  laws,  whose  freedom  is  most  in  danger." 

This  paragraph  shows  a  feeling  of  disaffection  for  the  'Southern 
side  of  the  house,  quite  as  strong  as  that  imputed  to  Chief  Justice 
Taney  in  regard  to  the  opposite  cardinal  point. 

In  dangerous  times  the  people  may  be  willing  to  part  with  a  por- 
tion of  their  freedom,  but  such  a  loss  must  be  in  the  discretion  of 
their  Representatives  ;  then  the  deprivation  can  be  endured ;  but 
it  is  not  bearable  that  this  discretion  should  be  in  the  breast  of  one 
man.  It  is  not  to  be  tolerated  that  on  the  mere  opinion  of  an  in- 
dividual, however  high  his  position,  as  to  the  loyalty  or  disloyalty 
of  a  citizen,  the  latter  can  be  deprived  of  his  liberty.  We  see  how 
readily  this  pernicious  doctrine  warps  other  Constitutional  guaran- 
tees of  liberty  to  its  ends,  and  draws  kindred  principles  into  its 
vicious  society.  Whatever  may  be  the  correct  doctrine  as  to  the 
Constitutional  depository  of  the  power  of  suspending  the  Writ  of 
Habeas  Corpus,  there  are  other  guarantees  of  liberty  in  the  Bill  of 
Rights  and  in  our  Constitution,  which  are  absolutely  heyond  the 
reach  of  suspension,  except  by  a  power  which  could  destroy  or 
change  the  organic  law  itself ;  and  yet,  this  check  has  not  been, 
sufficient  to  save  them  to  the  people.  These  guarantees  have  been 
ignored  as  fully  as  if  they  never  existed,  and  for  this  has  been  ad- 
vanced the  plea  of  necessity.  But  in  the  Book  of  Constitutional  free- 
dom there  is  no  such  word  as  necessity,  unless  under  the  law.  A 
principle  of  freedom  once  surrendered,  is  practically  useless  after- 
wards. The  precedent  is  ever  ready  in  the  mouth  of  power,  and 
human  nature  and  experience  tell  us  it  will  be  used.  The  people 
of  this  country  have  enjoyed,  hitherto,  so  much  liberty  that  they 
are  not  sensitive  or  anxious  upon  the  subject.  While  in  other 
countries  of  large  and  dependent  populations,  these  principles  are 
protected  as  of  delicate  hot-house  growth,  in  this  happy  land  the 
strong  plant  of  freedom  sprouts  spontaneously,  and  reaches  its 
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hardy  maturity  without  care  or  culture.  The  essential  principles 
of  personal  liberty  appear  to  have  existed  even  among  the  Roman 
pagans,  for  we  find  them  well  embodied  in  the  memorable  words  of 
Festus  to  Agrippa :  ''For  it  seemeth  to  me  unreasonable  to  send  a 
"prisoner,  and  not  withal  to  signify  the  crimes  laid  against  him." 

To  return,  therefore.     How  is  the  danger  of  impeachment  to  act 
as  a  check  upon  the  abuse  of  the  power  ?     The  same  Executive, 
whose  conduct  was  to  be  the  subject  of  examination,  can  lay  fast 
the  movers  of  an  impeachment,  and  stifle  investigation.     It  is  only 
necessary  that  he  should  be  of  opinion  that  there  is  a  rebellion  or  in- 
vasion.   Convinced  of  one  or  the  other  of  these  conditions,  the  result 
that  'Hhe  public  safety  requires  it "  is  the  necessary  consequence. 
His  own  safety  he  may  think  that  of  the  public,  and  the  transition 
to  the  maxim,  L'Etat  c'est  moi,  and  to  the  lettres  de  caehety  smd  the 
Bastilles  of  the  same  period  of  history  is  tempting  and  dangerous. 
Bat,  when  we  are  told,  on  page  23,  that,  "for  sixty  years  it 
"has  been  beyond  any  sensible  man's  power  of  face  to  profess" 
jealousy  of  the  Executive  oflice  "gravely,"  Mr.  Binney  forgets 
the    distinguished  part  he   took   in    Congress,   in    1834,   against 
what  he  then  considered  a  stretch  of  Presidential  power;   and 
he  singularly  also  overlooks  the  eloquence  of  Mr.  Webster,  Mr. 
Clay,  and  Mr.   McDuffie    on  the  same  side  and  occasion.     The 
battle  cry  of  the  strong  opposition  to  President  Jackson,  in  1834, 
was  Executive  usurpation ;  and  it  is  amazing  that  one  who,  like 
Mr.  Binney,  was  prominent  in  those  scenes,  should  so  far  distort 
the  page  of  history  as  to  pen  the  sentence  above  quoted."^ 

The  Secretary  of  State  has  astonished  the  people  of  this  coun- 
try as  to  the  extent  to  which  the  "privilege  of  the  Writ  of  Habeas 
"Corpus"  has  been  suspended.  In  the  correspondence  between 
the  British  Grovernment  and  that  of  the  United  States,  the  letter 
of  the  American  Secretary  of  State  to  Lord  Lyons,  under  date  of 
October  14th,  1861,  informs  the  latter,  that  under  the  Constitu- 

■^If  it  be  desired  to  pursue  this  subject  further,  reference  may  be  had  to  the 
files  of  the  United  States  Gazette,  of  25th  October,  1832,  where,  Mr.  Binney, 
speaking  (and  we  are  bound  to  suppose  with  gravity)  against  Executive  en- 
croachments, says  :  ''The  little  finger  of  Presidential  nullification  is  thicker  than 
"the  loins  of  South  Carolina.  This  is  a  nullification  by  States,  and  difficult  as  it 
"is  to  understand,  has,  at  least,  some  dignity  about  it;  but  that  is  nullification 
"by  every  man  in  the  United  States  who  is  able  to  take  an  oath  of  office." 

Mr.  Webster  said,  in  his  speech  on  Jackson's  protest:  "The  contest  for  ages 
"has  been  to  rescue  liberty  from  the  grasp  of  Executive  power."  *  -2^  -^  "I  will 
"not  acquiesce  in  the  reversal  of  all  just  ideas  of  Government.  I  will  not  de- 
"  grade  the  character  of  popular  representation.  I  will  not  blindly  confide  where 
"all  experience  admonishes  to  be  jealous.  1  will  not  trust  Executive  power,  vested 
"m  a  single  magistrate,  to  keep  the  vigils  of  liberty.''^  And  more  of  the  same  speech, 
and  others  of  that  date,  might  well  be  added. 
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tion,  ^^The  President  of  the  United.  States  is  invested  with  the 
'^  whole  Executive  power  of  the  Grovernment,  and  charged  with 
'Hhe  supreme  direction  of  all  municipal  or  ministerial  civil 
^'agents,  as  well  as  of  the  whole  land  and  naval  forces  of  the 
^' Union,  and  that,  invested  with  those  ample  powers,  he  is 
''^charged  by  the  Constitution  and  laws,  with  the  absolute  duty 
''of  suppressing  insurrection,  as  well  as  preventing  and  repelling 
''invasion,  and  that  for  these  purposes,  he  constitutionally  exer- 
"cises  the  right  of  suspending  the  Writ  of  Habeas  Corpus,  when- 
"ever  and  wheresoever,  and  in  whatever  extent,  the  public  safety 
"endangered  by  treason  or  invasion  in  arms,  in  his  judgment  re- 
" quires."  And  again:  "The  proceedings  of  which  the  British 
"Government  complains,  (the  suspension  of  the  Writ  of  Habeas 
"Corpus,)  were  taken  upon  information  conveyed  to  the  President 
"by  legal  police  authorities  of  the  country,  and  they  were  not 
"instituted  until  after  he  had  suspended  the  gr^t  Writ  of  free- 
"dom,  in  just  the  extent  that,  in  view  of  the  perils  of  the  State, 
"he  deemed  necessary.  The  military  officer  charged  with  their 
"  custody  (the  suspected  persons)  has  declined  to  pay  obedience  to 
"the  Writ  of  Habeas  Corpus^  but  the  refusal  was  made  in  obe- 
"dience  to  the  express  direction  of  the  President,  Avhen  he  exer- 
"cised  his  functions  as  Commander-in-Chief  of  all  the  land  and 
"naval  forces  of  the  United  States." 

The  resolution  of  the  House  of  Representatives,  of  July  12, 1861, 
asks  the  Attorney  General  for — 

First — A  copy  of  his  opinion  "mentioned  in  the  message  of  the 
"President  to  this  House  at  the  opening  of  its  present  session." 

Second — "A  copy  of  the  order  suspending  the  Writ  of  Habeas 
"Corpus." 

To  this  latter  request  the  Attorney  General  answers,  on  the  13th 
of  July,  1861  :— 

"As  there  is  no  such  order  in  the  records  or  files  of  my  office, 
"I  have  ventured  to  request  the  Secretary  of  State  to  fulfil  the 
"pleasure  of  the  honorable  House  in  that  particular." 

Here  it  may  be  worthy  of  remark  that  the  request  is  for  the 
"order  suspending  the  Writ,"  not  the  ^^ privilege''  of  the  Writ. 
The  House  was  evidently  not  familiar  with  any  distinction  be- 
tween the  two  forms  of  expression,  or,  which  is  more  probable, 
considered  them  identical. 

Neither  Congress  nor  the  Executive  has  formally  suspended  the 
Writ.  The  Judges  of  our  Courts  continue  to  issue  it,  and  proceed 
under  it,  in  due  course  of  law,  (if  we  except  the  extraordinary 
action  in  the  case  of  Judge  Merrick,)  until  interrupted  by  the 
mandate  of  the  Government,  or  the  remedy  is  practically  an- 
nulled by  military  resistance.     Each  case  is  a  separate  suspen- 
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sion.  No  class  of  persons  or  cases  has  been  authoritatively  indi- 
cated as  proper  to  come  within  the  Executive  discretion. 

Mr.  Binney,  to  the  four  cases  which  he  instances,  in  which 
different  views  on  this  subject  have  been  manifested,  might  add 
more.  Some  of  them  are  ludicrous.  One  writer  in  a  daily  jour- 
nal maintained  that  the  privilege  of  the  Writ  had  never  been 
suspended  by  the  Executive,  as  the  Writ  was  still  purchasable  by 
any  one  who  had  the  money  to  pay  for  it  and  the  oath  to  make 
for  it.  Be  the  result  as  it  might,  the  citizen  had  the  inestimable 
right  of  setting  the  machinery  of  law  in  motion  and  paying  for 
the  motive  power,  with  the  conviction  that  it  would  not  advance 
him  on  his  journey.  This  is  a  novel  view  of  the  'privilege  of  a 
writ. 

Apart  from  the  question  as  to  the  Department  of  Government 
in  which  the  power  of  suspending  the  Writ  is  lodged,  and  appli- 
cable to  either  view  that  may  be  taken  of  it,  is  the  important  in- 
quiry as  to  what  should  be  the  operation  of  suspension  ?  Shall  it 
be  a  suspension  within  certain  geographical  limits,  or  shall  it  be 
irrespective  of  such  considerations,  and  apply  to  persons  in  sus- 
pected classes,  or,  going  a  step  lower,  to  individuals  without  regard 
to  class  or  district?  As  the  suspension  has  been  practiced  lately, 
the  latter  seems  to  be  the  mode  adopted.  Bad,  then,  as  the  new 
doctrine  of  the  power  of  the  Executive  may  be,  it  is  made  worse  by 
the  mode  in  which  it  is  exercised — -a  mode  which  could  not  have 
been  adopted  had  the  suspension  been  by  act  of  Congress,  unless 
the  act  had  delegated  the  discretion  to  the  Executive,  in  which 
case  it  would  probably  have  defined  the  boundaries  within  which  it 
was  to  be  exercised. 

When  the  Legislature  has  suspended  the  Writ  in  regard  to  a  dis- 
trict, all  who  are  within  the  tainted  limits  have  notice  of  what 
may  be  the  consequence  of  living  on  the  '^  margin  of  disobedience ;" 
such  border  residents  are  informed  of  the  slippery  nature  of  the 
soil  they  occupy.  Where  unlimited  discretion  is  lodged  in  the 
Executive,  this  "margin  of  disobedience"  may  vary  in  area,  as 
fancy,  passion,  or  prejudice  may  suggest.  When  the  authority  to 
suspend  the  Writ  is  derived  to  the  Executive  from  the  Legislature, 
it  is  proper  and  usual  to  announce  the  fact  of  suspension  by  proc- 
lamation, which  should  recite  the  statute  giving  the  authority. 
Nothing  of  this  kind  has  been  done.  The  Writ  ^s  suspended  for 
one,  and  it  is  not  suspended  for  another.  Two  men  shall  be  living 
on  this  unhappy  margin.  One  shall  be  taken,  and  the  other  left. 
When  the  Government  is  tired  of  the  prisoner,  he  is  thrust  out, 
with  no  more  reason  for  the  ejection  than  he  vainly  expected  for 
his  capture.  He  asks  on  whose  oath  he  is  put  into  an  armed  fort- 
ress ?     He  fancies  he  has  somewhere  heard  of  a  right  to  meet  his 
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accusers  face  to  face,  and  so  forth.  He  is  met  with  a  grim,  soldier- 
like refusal,  retires  to  his  casemate  ^Yith  an  uneasy  notion  that  he 
has  entirely  misunderstood  free  institutions,  and  is  startled  during 
the  night  by  the  ghost  of  the  Bill  of  Eights. 

But  the  great  question  comes,  sooner  or  later,  back  to  this : — - 
What  was  in  the  minds  of  those  w^ho  framed  the  Constitution  of  the 
United  States  when  they  inserted  the  Habeas  Corpus  clause?  Of 
what  were  they  thinking  ?  Was  it  of  that  great  principle  of  human 
liberty  which  was  ancient  and  time-honored  even  when  Magna 
Charta  w^as  conceded,  and  which,  so  far  as  its  vital  principle  is  con- 
cerned, has  received  no  accession  of  vigor  from  all  the  declaratory 
enactments  since  made  ?  Or  was  it  some  new-fangled  idea  which 
they  embodied  in  the  supposed  loose  phraseology  of  '^  suspending  the 
privilege  of  the  Writ  T'  Kindred  to  this  question,  and  a  part  of  it, 
is  the  inquiry  into  the  view  which  the  States  took  of  the  authority 
necessary  to  suspend  the  Writ.  The  delegates  to  the  Convention 
of  1787  carried  with  them  whatever  was  the  prevailing  sentiment 
of  their  constituencies  upon  this  subject,  and  subsequently,  when 
the  Constitution  came  up  for  ratification,  each  State  as  a  unit, 
treated  the  clause  as  a  recognition  by  the  Federal  Government  of 
a  principle  of  liberty  with  which  each  was,  by  the  common  law  and 
its  own  local  government,  familiar.  This  principle  was  strength- 
ened in  the  Constitution  by  limiting  expressly  the  conditions  under 
which  the  Writ  could  be  suspended  to  ^^  cases  of  rebellion  or  inva- 
"sion,  when  the  public  safety/  might  require  it''  In  the  States 
there  were  no  such  conditions.  The  Bill  of  Rights,  which  was  ap- 
plicable to  the  Colonies,  simply  declared  that  no  power  of  suspend- 
ing laws  should  be  exercised  except  by  the  Legislature  or  its  autho- 
rity, and  this  language  has  been  transferred  to  the  State  Constitu- 
tions adopted  since  1789,  The  Constitution  thus  enlarged  the  circle 
of  liberty  by  affixing  conditions  upon  its  restraint  which  were  wholly 
unknown  to  the  States  ratifying,  but  which,  as  has  been  said,  they 
afterwards  approved  and  adopted. 

Turn,  then,  as  we  will,  we  are  beset  by  ^"^  English  analogies," 
and  nothing  has  occurred  to  disturb  their  application  to  the  Habeas 
Corpus  clause,  and  all  other  guarantees  of  the  Bill  of  Rights,  until 
the  late  misfortunes  of  the  country  have  given  birth  to  the  new 
doctrine.  Indeed,  Mr.  Binney,  having  disposed  of  that  mode  of 
stating  his  question  which  would  be  governed  by  '^English  analo- 
*'gies,"  to  wit,  the  merely  "legal  and  artificial  mode,"  is  con- 
stantly beset  by  these  same  analogies  in  his  examination  of  the 
"Constitutional  and  natural"  view  of  the  subject.  He  cannot  es- 
cape from  this  ever-present  disturbance  of  his  conclusions  under  the 
second  head.     The  spirit  that  he  endeavored  to  lay  is  constantly 
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obtruding  its  unwelcomed  presence,  only  to  be  again  ineffectually- 
exorcised. 


In  regard  to  the  support  given  to  tbe  action  of  tlie  President  by 
the  opinion  of  his  Attorney  General,  Mr.  Binney  wisely  offers  no 
remark.  He  does  not  include  it  in  his  introductory  pages,  which 
seem  to  be  confined  to  the  opinions  of  "  writers  in  our  journals," 
and  he  subsequently  dismisses  it,  saying  it  is  not  his  purpose  ^^  to 
'^alErm  or  reject  the  argument  of  the  Attorney  General."  That 
opinion,  however,  presents  some  novelties  which  we  may  pause  to 
examine.  The  first  question  presented  to  the  Attorney  General  is, 
^'In  the  present  time  of  a  great  and  dangerous  insurrection,  has  the 
^'President  the  discretionary  power  to  cause  to  be  arrested  and 
^^held  in  custody  persons  known  to  have  criminal  intercourse  with 
'^Hhe  insurgents,  or  persons  against  whom  there  is  probable  cause 
^^  of  suspicion  ?"  This  question  is  without  qualification,  answered 
in  the  afiirmative. — ^^Prohahle  cause  of  suspicion!''  These  are 
odd  words  to  the  ''  legal  and  artificial  "  ear,  and  remind  one  of  the 
phrase  ''  suspected  of  being  susjjectecf 

The  Attorney  General  could  not  have  had  the  framing  of  the 
question  he  was  about  to  answer,  or  he  would  have  avoided  this 
form  of  expression.  '*^  Probable  cause"  is  the  conclusion  of  guilty 
(not  suspicion,)  arising  from  facts,  proved  under  oatli  or  affirmation. 
It  is  such  a  state  of  facts,  sworn  to,  as  a  careful  and  prudent  man 
would  consider  prima  facie  evidence  of  guilt.  It  is  no  crime  or 
misdemeanor  to  he  suspected^  and  if  the  ^^prohahle  cause''  should 
contain,  under  oath,  a  state  of  facts  so  convincing  as  to  leave  with 
the  magistrate  no  doubt  of  guilt,  what  then  ?  The  defendant  is 
liable  to  suspicion — is  suspected.     Really,  this  is  too  much. 

But  the  Attorney  General,  either  intentionally  or  otherwise,  has 
contrived  to  answer  the  first  question  put  more  thoroughly  than 
was  expected  of  him.  He  was  merely  asked  as  to  the  power  of  the 
President  ''  to  cause  to  be  arrested,"  and  in  his  answer,  he  speaks 
of  the  pozuer  to  arrest.  There  is  a  wide  difference  between  the 
phrases.  Had  the  question  put  been  amply  afiirmed,  and  the  word 
''suspicion"  at  the  end,  changed  to  ''guilty"  we  should  have  had 
no  great  accession  to  our  stock  of  information  from  the  answer  of 
the  Attorney  General.  The  question,  with  the  verbal  correction 
offered  above,  could  as  safely  be  afiirmed  of  any  private  citizen,  as 
of  the  President.     It  contains  nothing  inconsistent  with  the  due 
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course  of  law.  It  does  not  enOj^uire  as  to  the  right  to  hold  with- 
out haiL 

But  ''  the  poiver  to  arrest''  (as  the  Attorney  Gei;eral  has  kindly 
answered  the  question)  is  another  thing ;  the  cases  that  led  to  the 
inquiry  had  not  been  proceeded  in,  in  due  course  of  law,  as  was 
well  known.  The  answer,  by  changing  the  phraseology  of  the  ques- 
tion, boldly  attempts  to  cover  the  cases  which  produced  it,  although 
those  cases  were  not  literally  included  in  the  enquiry. 

Whatever  may  be  the  difference  of  view  in  regard  to  suspending 
the  Writ  of  Habeas  Corpus,  there  can  be  no  doubt  that  neither  the 
President  nor  anj^  member  of  his  Cabinet  has  power  to  sign  a  war- 
rant either  with  or  without  an  oath.  An  oath  would  not  help  the 
matter,  because  they  have  no  judicial  or  magisterial  power  to  take 
cognizance  of  facts  under  oath,  and,  under  the  law^  a  warrant  so 
signed  would  be  mere  waste  of  paper. 

In  the  same  opinion,  the  peculiarity  of  the  oath  of  the  President 
is  also  noticed.  When  he  swears  *' to  preserve,  protect  and  de- 
*^'fend"  the  Constitution,  the  oath  is  said  to  imply  ''the  power  to 
''perform  what  he  is,  in  so  solemn  a  manner,  required  to  under- 
" take,"  and  then  the  Constitutional  injunction  that  he  "shall 
"take  care  that  the  laws  be  faithfully  executed,"  is  supposed  to 
supply  any  omissions  in  the  oath,  and  make  him  the  preserver, 
protector,  and  defender  of  the  Constitution,  and  so  he  should  be. 

This  is  the  Jesuitism  of  the  day— to  countenance  a  positive 
wrong,  for  a  problematical  and  speculative  result  of  good.  The 
observation  of  the  Attorney  General  begs  the  whole  question, 
and  revives  the  exploded  doctrine  that  power  flows  from  the  pecu- 
liarity of  the  Presidential  oath,  as  was  contended  by  Jackson  and 
his  supporters  in  regard  to  the  Bank  of  the  United  States,  in 
1834.  The  question  simply  is— What  is  this  Constitution,  and 
what  are  those  laws  of  which  the  President  is  the  preserver,  pro- 
tector, and  defender  ? 

It  is  AYorthy  of  remark  that  the  Attorney  General,  though  he 
reaches  the  same  result  attained  by  Mr.  Binney,  does  it  by  the 
"English  analogy"  route.  After  quoting  Blackstone  at  length, 
he  concludes,  on  page  11  of  the  opinion  :  "  Such  is  the  Writ  of 
"Habeas  Corpus  of  which  the  Constitution  declares  the  privilege 
"thereof  shall  not  be  suspended  except  when,  in  cases  of  rebellion 
"or  invasion,  the  public  safety  may  require  it." 

He  also  quotes  Chief  Justice  Marshall's  words  in  ex  parte  Boll- 
man,  but  his  objection  is  not  that  they  were  ohiter  dicta,  but 
merely  "that  the  Constitution  is  older  than  the  Judiciary  Act." 
This  proposition  is  as  novel  as  it  is  indisputable. 

The  Constitution  went  into  operation  on  the  first  Wednesday  of 
March,  1789;  the  Judiciarj^  Act  was  passed  about  six  months 
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afterwards.  It  is  not  easy  to  see  how  it  could  have  been  older 
than  the  Constitution,  since  it  is  the  creature  of  it;  and  yet, 
the  same  political  vision  which  has  recently  discovered  that  the 
Constitution  is  older  than  any  of  the  States,  might  have  little 
difficulty  in  inverting  the  order  of  nature  in  this  respect.  Con- 
gress, by  the  Judiciary  Act,  merely  authorize  the  Supreme  and 
other  Courts  to  give  effect  to  this  privilege,  and  did  so  by  a  grant 
of  power  to  issue  this  Writ  among  others.  The  Federal  Courts 
have  no  common  law  jurisdiction,  though  they  proceed  in  such 
jurisdiction  as  is  granted  to  them  by  the  Act,  according  to  the 
course  of  the  common  law ;  therefore,  but  for  this  clause  in  the 
Judiciary  Act,  the  privilege  of  the  Writ  of  Habeas  Corpus  in  the 
United  States  Courts  would  have  been  nothing,  for  want  of  the 
power  in  these  Courts  to  issue,  and  proceed  under,  that  Writ. 

But  this  is  not  true  of  the  State  Courts,  most  of  which  are  of 
common  law  jurisdiction,  and  they,  without  express  grant  of 
power  from  the  Legislature,  would,  by  their  very  nature,  have 
authority  to  issue  the  Writ,  until  that  authority  was  expressly 
withdrawn  by  the  Legislature.  It  was,  without  doubt,  this  com- 
mon law  privilege  of  the  Writ  which  pervaded  the  minds  of  the 
Convention  of  1787.  At  that  time  there  was  no  portion  of  the 
United  States  which  was  exclusively  under  the  control  of  the 
Federal  power.  The  laws  of  the  United  States  did  not  exclude 
the  operation  of  the  State  laws  in  the  District  of  Columbia  prior 
to  the  year  1800. 

The  case  of  Luther  vs.  Borden,  7  Howard,  has  been  erroneously 
cited  as  an  authority  in  favor  of  the  course  pursued  by  the  Presi- 
dent in  suspending  the  Writ.  But  it  has  no  analogy  to  it.  The 
strong  point  of  difference  being  that,  in  that  case,  there  was  an  Act 
of  Assembly  to  justify  the  trespass  complained  of ;  while  here,  no 
Legislative  authority  either  Federal  or  State  is  pretended.  Luther 
vs,  Borden,  presented  for  revision  the  action  of  the  inferior  Court 
in  excluding  certain  evidence,  the  tendency  of  which  was  politi- 
cal, and  as  such  not  properly  the  subject  of  review  by  the  Supreme 
Court,  and  on  this  ground  mainly  the  decision  below  was  affirmed. 
The  question,  in  one  aspect,  was,  which  of  two  parties  in  a  State 
had  a  political  existence  as  a  government.  It  did  not  necessarily 
involve  %a  consideration  of  the  constitutionality  of  the  act  of  either. 
So  far  as  this  case  may  be  taken  as  an  authority  for  the  power  of 
a  State  to  declare  ''martial  law,"  in  its  widest  sense,  it  is  not 
satisfactory.  But  this  was  not  a  point  regularly  raised.  The 
Chief  Justice  seems  to  have  thought  that  martial  law  of  a  milder 
type  than  that  which  is  generally  understood  by  the  term,  might 
exist  by  the  authority  of  a  State  Legislature,  and  doubtless  con- 
sidered such  to  be  the  meanino-  of  the  Rhode  Island  statute  when 
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he  says,  ^'No  more  force,  however,  can  be  used  than  is  necessary 
''to  accomplish  the  object,  and  if  the  power  is  exercised  for  the 
"purposes  of  oppression,  or  any  injury  wilfully  done  to  persons 
''or  property,  the  party  b};^  whom,  or  by  whose  order,  it  is  com- 
"mitted,  would  undoubtedly  be  answerable."  These  conditions 
mitigate  very  much  the  terrors  of  martial  law,  but  are  of  little 
practical  avail  against  the  sword.  They  show,  however,  that  ab- 
solute and  exclusive  military  dominion  was  not  adverted  to  by  the 
Chief  Justice.  The  opinion  of  Judge  Woodbury,  dissenting  solely 
on  this  question  of  martial  law,  contains  that  view  of  the  subject 
most  in  accordance  with  our  institutions. 

The  Attorney  General  tells  us,  "it  is  not  very  important  whether 
"we  call  a  particular  power  exercised  by  the  President,  a  peace 
"power  or  a  war  power — he  rules  in  peace  and  commands  in  war, 
"  and  at  this  moment  he  is  in  the  full  exercise  of  all  the  functions 
"belonging  to  both  those  characters,"  Here  is  the  cloven  foot 
again.  Why,  at  this  moment,  has  the  President  more  power  than 
at  any  other?  It  was  wise  to  put  the  civil  and  military  arms 
upon  the  same  body,  the  military  being  the  weaker  member.  But 
the  civil  power  is  the  strong  right  arm  ;  its  functions  cannot  cease 
nor  its  vigor  be  paralyzed,  without  the  approving  voice  of  the  people 
or  their  representatives.  What  does  the  doctrine  lead  to  ?  Simply 
to  this,  that  the  President  is  to  judge  how  much  of  the  peace  power 
he  will  exercise,  and  how  much  of  the  war  power. 

But  the  whole  reasoning  of  the  Attorney  Greneral  is  so  loose  that 
it  is  painful,  to  follow  him.  He  finds  a  resemblance  between  a  Writ 
of  Replevin  and  a  Habeas  Corpus.  Arms  for  the  enemy,  he  thinks, 
are  as  much  entitled  to  a  Writ  of  Replevin,  as  is  d^  person,  against 
whom  there  is  "  probable  cause  of  suspicion,"  entitled  to  a  Habeas 
Corpus ! 


It  is  no  answer  to  any  of  the  objections  of  the  preceding  pages 
to  say  that  the  present  is  an  anomalous  and  exceptional  period, 
and  that  during  such  days  the  fundamental  law  may  be  strained  to 
suit  an  emergency  without  peril.  It  is  for  precisely  such  occasions 
that  Constitutions  and  laws  are  made.  They  are  garbs  of  freedom 
to  be  perpetually  worn.  They  cannot  be  laid  aside  except  by  re- 
volution. They  are  worthless  if  they  will  not  endure  the  strain  for 
which  they  were  made.  "The  saving  of  the  National  life"  is 
a  great  and  glorious  object,  but  that  saving  must  be  done  tender 
and  by  virtue  of  the  law.     Outside  or  above  the  law  there  can  be 


no  liealtli.     Milton  puts  the  Avord  necessity  into  an  apt  mouth 
when  he  says  : 

"So  spake  the  fiend,  and  with  necessity, 
The  tyrant's  plea,  excused  his  devilish  deeds." 

and  it  is  still  the  shibboleth  of  the  descendants  of  the  Prince  of 
Darkness. 

The  logic  by  which  some  people  reach  the  contrary  result  re- 
sembles the  crochet  of  Bishop  Warburton,  and  applied  to  our  case 
Avould  read  thus :  Every  well  regulated  government  should  con- 
tain within  itself  the  means  of  its  own  conservation.  The  United 
States  is  a  well  regulated  Government;  therefore  the  United 
States  has  the  powers  predicated  in  the  major  of  all  good  govern- 
ments. A  simple  proposition  in  harbara^  to  the  support  of  which, 
in  regard  to  the  Government  of  Moses,  Bishop  Warburton  dedi- 
cated three  volumes,  and  beyond  much  classical  research,  accom- 
plished nothing  but  making  his  syllogism  ridiculous. 

It  has  been  attempted  to  justify  this  arbitrary  exercise  of  power 
under  the  maxim,  Salus  popidi  suprema  lex^  but  this  maxim  has 
been  wholly  misapplied,  and  if  applicable  to  the  present  case, 
the  sense  in  which  it  is  used  is  improper.  Its  true  application 
is  to  a  case  in  which  private  property  is  taken  for  some  object  of 
public  utility,  which  can  be  authorized  only  by  the  Legislature.  It 
does  not  apply  to  a  case  in  which  personal  liberty  has  been  res- 
trained. If  applied,  however,  to  such  a  case,  the  question  but  recurs, 
ivlio  shall  judge  of  that  safety  ?  who  shall  say  what  is  the  sup)reme 
law  ?  If  that  discretion  be  lodged  with  one  man,  whether  he  be 
King  or  President,  the  maxim  is  the  equivalent  of  that  other,  so 
deservedly  odious,  ^^  Quod  Principi  placuit  legis  vigor  em  hahet.'' 

The  people  have  got  along,  thus  far,  contented  with  the 
^'English  analogies"  on  questions  of  personal  liberty.  They 
have  lived  under  them  here  for  seventy  years,  and  in  the  per- 
sons of  their  ancestors  from  time  immemorial.  It  is  not  neces- 
sary to  shake  the  pillars  of  the  temple  to  accommodate  its  interior 
to  the  fancies  of  a  new  and  transitory  occupant. 

We  are  told,  "  The  office  itself  is  a  short  taper,  which  shines  not 
"very  brightly  for  a  brief  term,  and  then  goes  out  of  itself;"  but 
the  extent  of  a  conflagration  is  not  dependent  on  either  the  length 
or  the  brilliancy  of  the  taper. 

The  people  had  reluctantly  yielded  to  the  apparent  necessities 
of  the  case,  and  all,  but  the  victims,  had  forgotten  the  recent  sus- 
pension of  the  Writ.  The  events  of  the  day  are  too  grand  to 
notice  individual  hardships.  •  The  pamphlet  of  Mr.  Binney  has 
re-opened  the  wound,  and  its  tendency  may  well  be  regarded  as 
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more  dangerous  and  revolutionary  tlian  that  of  any  enemy  the 
country  has  been  called  upon  to  encounter. 

To  conclude.  Let  the  reader  transport  himself  in  fancy  into 
the  august  presence  of  the  framers  of  the  Constitution.  Let  him 
go  farther,  and,  tracing  the  stream  of  liberty  from  its  source  in 
remote  days,  walk  by  its  broadening  banks.  Let  him  ask  of 
Magna  Charta,  and  all  the  tributary  waters  of  statute  and  pre- 
cedent, "What  is  the  principle  which  has  made  the  torrent  so 
"mighty ?^^  Coming  down  to  the  days  of  the  Western  Ciant — 
the  very  child  of  liberty — -let  him  demand  whether  this  strong 
son  will  disown  his  long  lineage,  and  renounce  the  faith  of  his 
ancestors  ?  If  he  be  ready  for  such  apostacy,  let  the  people  pon- 
der well  the  sad  reply. 

Philadelphia  J  February  10  th^  1862. 
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INTRODUCTION, 


In  submitting  the  following  remarks  to  tlie  consideration  of 
such  persons  as  may  take  the  trouble  to  read  them,  I  solicit  the 
indulgence  of  a  few  words  of  a  personal  character. 

When  Mr.  Binney's  pamphlet  on  the  "  Habeas  Corpus"  made 
its  appearance,  I  read  it  with  the  utmost  care  and  with  an  ear- 
nest endeavor  to  divest  myself  of  all  educational  bias.  Its  pro- 
positions were  examined  as  questions  of  law,  and,  as  far  as 
possible,  independently  of  the  influence  of  preconceived  opinions. 
The  result  arrived  at  was  a  conviction  on  my  mind  that  in  many 
res|)ects  his  premises  were  not  well  taken,  and  that  his  inferences 
or  conclusions  were  erroneous. 

In  common  with  many  other  persons,  as  it  now  appears,  I 
commenced  the  preparation  of  a  review  of  his  argument. 
During  the  -period  which  has  since  elapsed  several  such  articles 
have  been  published.  The  danger  of  producing  a  surfeit  of 
Habeas  Corpus  pamphlets  would  have  deterred  me  from  adding  . 
one  more  to  that  number  but  for  the  fact  that,  upon  examining 
these  publications,  it  appeared  they  all  viewed  the  matter  from 
more  or  less  varying  stand-points,  and  mine  differed  somewhat 
from  all  of  them. 

I  have  sought  to  treat  the  subject  simply  and  purely  in  its 
legal  aspects.     If  the  following  remarks  shall  in  any  degree  aid 


in  eliminating  the  trnthj  that  will  be  ample  compensation  for  the 
time  and  labor  bestowed  upon  them.  I  ask  of  those  who  may 
read  them  a  candid  and  impartial  consideration  of  the  arguments 
and  authorities  presented.  Whether  they  possess  any  other 
merit  or  not,  thus  much  at  least  is  claimed  for  them  :  they  have 
been  attentively  considered  and  carefully  prepared.  They  are 
put  forth  with  a  sincere  desire  to  promote  the  cause  of  truth  and 
the  preservation  of  rights  which  I,  in  common  with  all  Ameri- 
can citizens,  have  been  taught  to  cherish  as  the  most  sacred  of 
those  inherited  from  our  ancestors. 

Abstaining  from  reflections  upon  the  occurrences  of  the  day, 
my  purpose  has  been  simply  to  present  the  great  constitutional 
question  involved  in  its  true  light.  It  is  for  the  reader  to  deter- 
mine with  what  success  this  effort  has  been  attended. 

JOHN  C.  BULLITT. 

Philadelphia,  March  10,  1862. 


REVIEW. 


The  first  three  articles  of  the  Constitution  of  the  United 
States  treat  of  the  three  departments  of  the  Government  re- 
spectively :  1.  The  Legislative ;  2=  The  Executive ;  3.  The 
Judiciary. 

With  a  view  to  facilitate  the  discussion  as  to  the  subject  of  the 
Habeas  Corpus,  to  which  the  following  remarks  are  addressed^ 
such  portions  of  the  Constitution  as  are  necessary  for  reference 
will  be  given.     They  are  : 

Article  I. 

Section  1.  All  legislative  powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  States,  which  shall  consist 
of  a  Senate  and  House  of  Representatives 

Section  8.  The  Congress  shall  have  power 

To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water. 

To  raise  and  support  armies ;  but  no  appropriation  of  money 
to  that  use  shall  be  for  a  longer  term  than  two  years. 

To  provide  and  maintain  a  navy. 

To  make  rules  for  the  government  and  regulation  of  the  land 
and  naval  forces. 

To  provide  for  calling  forth  the  militia  to  execute  the  laws  of 
the  Union,  suppress  insiuTections,  and  repel  invasions. 

To  provide  for  organizing,  arming,  and  disciplining  the  mili- 
tia, and  for  governing  such  part  of  them  as  may  be  employed  in 

the  service  of  the  United  States 

And  to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers  and  all  other  powers 


vested  by  this  Constitution  in  the  government  of  the  United 
States,  or  in  any  department  or  officer  thereof. 

Section  9.  The  migration  or  importation  of  such  persons  as 
any  of  the  states  now  existing  shall  think  proper  to  admit,  shall 
not  be  prohibited  by  the  Congress  prior  to  the  year  one  thou- 
sand eight  hundred  and^eight ;  but  a  tax  or  duty  may  be  imposed 
on  such  importation  not  exceeding  ten  dollars  for  each  person. 

The  privilege  of  the  writ  of  Habeas  Corpus  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  it. 

No  bill  of  attainder  or  ex  post  facto  law  shall  be  passed. 

Amendments.    Article  III. 

No  soldier  shall,  in  time  of  peace,  be  quartered  in  any  house 
without  the  consent  of  the  owner ;  nor  in  time  of  war,  but  in  a 
manner  to  be  prescribed  by  law. 

Article  IV. 

The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures, 
shall  not  be  violated ;  and  no  warrants  shall  issue  but  upon  pro- 
bable cause,  supported  by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and  the  persons  or  things 
to  be  seized. 

Article  V. 

No  person  shall  be  held  to  answer  for  a  capital,  or  otherwise 
infamous  crime,  unless  on  a  presentment  or  indictment  of  a 
grand  jury,  except  in  cases  arising  in  the  land  or  naval  forces, 
or  in  the  militia,  when  in  actual  service  in  time  of  war  or  public 

danger ; nor  be  deprived  of  life,  liberty,  or 

property,  without  due  process  of  law 

Article  VI. 

In  all  criminal  prosecutions  the  accused  shall  enjoy  the  right 
to  a  speedy  and  public  trial  by  an  impartial  jury  of  the  State 
and  district  wherein  the  crime  shall  have  been  committed,  which 


district  shall  have  been  previously  ascertained  by  law,  and  to  be 
informed  of  the  nature  and  cause  of  the  accusation.     . 

It  will  thus  be  seen  that  the  framers  of  the  Constitution  made 
very  ample  provision  for  enabling  Congress  to  pass  all  laAvs 
which  any  possible  contingency  arising  either  from  foreign  or 
domestic  disturbances  could  render  necessary  for  the  w^elfare  of 
the  country.  But  it  is  also  apparent  that  they  guarded  with 
the  most  sedulous  care  the  rights  of  the  people  against  the 
exercise  of  arbitrary  or  unregulated  power. 

The  suspension  of  the  Habeas  Corpus  by  the  Executive 
department  without  the  authority  of  an  act  of  Congress  has 
given  rise,  during  the  last  few  months,  to  much  discussion. 
Among  the  publications  upon  this  subject  that  which  has  per- 
haps attracted  most  attention  in  this  community  is  a  pamphlet 
by  Horace  Binney,  Esq.,  entitled,  '^  The  Privilege  of  the  Writ 
of  Habeas  Corpus  under  the  Constitution."  It  is  an  elaborate 
effort  to  show  that  the  power  of  suspension  belongs,  under  the 
Constitution,  to  the  President  without,  and  exclusive  of,  any 
control  or  authority  by  Congress. 

The  subject  is  one  of  vital  importance  to  the  whole  people ; 
and  such  a  publication  as  that  of  Mr.  Binney  should  not  pass 
down  in  the  constitutional  history  of  the  country  without  com- 
ment. If  founded  in  error,  it  is  fraught  with  most  serious  mis- 
chief;  if  in  truth,  discussion  will  only  serve  to  bring  out  its 
verification  in  bolder  relief. 

In  construing  constitutional  or  legislative  enactments,  certain 
rules  of  interpretation  have  been  adopted  by  which  the  meaning 
of  the  framers  of  the  instrument  or  law  is  to  be  ascertained. 
The  first  of  these  is  the  plain  rendering  of  the  language  used 
according  to  the  meaning  of  the  words  as  understood  at  the  time 
of  their  adoption.  If  for  any  reason,  however,  there  is  any 
ambiguity  in  the  language,  then  resort  must  be  had  to  other 
aids  in  arriving  at  the  proper  construction.  Among  these  are . 
the  context,  analogy,  the  object  had  in  view  by  the  framers, 
their  contemporaneous  expressions,  legislative  or  judicial  inter- 
pretation, the  opinions  of  statesmen,  jurists  and  text- writers  on 
the  subject ;  and  in  fact  everything,  whether  it  be  historical, 
juridical  or  legislative,  which  can  shed  any  light  upon  the  subject. 


Applying  the  first  rule  stated  above,  it  would  seem  hardly  to 
admit  of  a  doubt  that  the  Constitution  reposed  in  Congress  alone 
the  power  to  suspend  the  privilege  of  the  Writ  of  Habeas  Corpus. 
But  the  pamphlet  under  consideration  endeavors,  by  a  process 
of  reasoning  of  extreme  refinement,  to  establish,  not  only  a 
denial  of  the  power  to  Congress,  but  the  vesting  it  in  the 
President.  It  is  proposed  to  examine  the. grounds  upon  which 
this  doctrine  rests. 

IS  THE  CLAUSE  A  GRANT  OF  POWER,  OR  A  RESTRICTION? 

The  first  proposition  of  the  pamphlet  is,  that  the  Habeas 
Corpus  clause  is  a  grant  of  the  power  of  suspension.  The  lan- 
guage used  is  as  follows : 

^'  The  clause  in  the  Constitution  of  the  United  States,  in 
regard  to  the  privilege  of  the  Writ  of  Habeas  Corpus,  is  this  : 

"  '  The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be 
suspended,  unless,  when  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  require  it.' 

The  sentence  is  elliptical.  When  the  ellipsis  is  supplied  it 
reads  thus : 

"The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be 
suspended,  unless,  when  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  require  it ;  and  then  it  may  he  suspended, 

"This  is  the  necessary  effect  of  the  conjunction  ^unless,' 
which  reverses  the  action  of  the  preceding  verb  ;  and  it  will  be  of 
perfectly  equivalent  import  and  effect  if  the  clause  be  transposed 
as  follows :  ^  The  privilege  of  the  Writ  of  Habeas  Corpus  may 
be  suspended  in  cases  of  rebellion  or  invasion,  when  the  public 
safety  may  require  it ;  and  it  shall  not  be  suspended  in  any  other 
case.'  "  (Pamphlet,  p.  9."^) 

This  assumes  that  there  was  no  pre-existing  power  to  suspend, 
or  rather,  that  without  this  clause  no  authority  for  its  exercise 
would  have  been  implied  from  any  source,  and  that  the  grant  of 
the  power  is  to  be  found  in  these  words  only. 

The  Constitution  provides  that  a  thing  shall  not  be  done 
except  under  certain  contingencies.  This  would  imply  that  the 
general  power  was  granted  elsewhere,  and,  but  for  the  clause  of 
restriction,  it  could  have  been  exercised  in  all  cases  to  which  the 
general  principle  would  apply. 

But  the  argument  inverts  the  natural  construction,  and  con- 

*  The  references  to  the  pamphlet  of  Mr.  Binney  are  to  the  pages  of  the 
edition  issued  by  C.  Sherman  &  Son. 
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verts  a  restriction  into  a  grant  with  a  qualification.  It  is  true 
that  this  rule  may  be,  and  sometimes  is  adopted  by  courts  in 
the  construction  of  statutes,  in  order  to  effectuate  the  intentions 
of  the  Legislature ;  but  it  is  regarded  as  an  artificial,  rather 
than  a  natural  mode  of  construction.  The  natural  construction, 
and  the  constitutional  one,  too,  would  seem  to  be  that  this  was 
merely  a  restriction  or  limitation  of  the  power  already  existing, 
or  conferred  by  some  other  portion  of  the  Constitution  upon  the 
department  to  which  the  restriction  was  applied,  to  wit,  the 
legislative, — that  in  all  such  cases,  as  the  privilege  of  the  Writ 
could  have  been  suspended  but  for  this  restriction  or  limitation, 
it  may  still  be  suspended  during  the  prevalence  of  rebellion  or 
invasion,  when  the  public  safety  may  require  it.  Yet,  under 
these  circumstances,  it  can  only  be  done  by  the  same  depart- 
ment which  would  have  had  the  power  if  the  restriction  had  not 
been  adopted. 

It  may  be  asked,  whether  the  power  to  suspend  is  conferred 
upon  Congress,  and,  if  so,  where  the  authority  for  it  is  to  be 
found  ?  Does  it  exist  independently  of  the  Constitution  ?  The 
answer  is  that  it  does  not,  as  Congress  has  no  powers  except 
such  as  are  given  by  the  Constitution. 

One  construction  places  its  derivation  under  the  express  grant 
of  the  power  to  Congress  to  regulate  the  courts.  This  was  the 
view  entertained  by  Governor  Randolph,  who  was  a  member  of 
the  Federal  Convention  that  framed  the  Constitution,  and  also  of 
the  Virginia  Convention  which  ratified  it.  In  a  speech  in  favor  of 
its  ratification,  he  uses  this  language  :  ''But  the  insertion  of  the 
''negative  restrictions  has  given  cause  of  triumph  to  gentlemen. 
"They  suppose  that  it  demonstrates  that  Congress  are  to  have 
"powers  by  implication.  I  will  meet  them  on  that  ground.  I 
"persuade  myself  that  every  exception  here  mentioned  is  an  ex- 
"  ception,  not  from  general  powers,  but  from  the  particular  powers 
"  therein  vested.  To  what  power  in  the  General  Government 
"is  the  exception  made  respecting  the  importation  of  negroes  ? 
"Not  from  a  general  power,  but  from  a  particular  power 
"  expressly  enumerated.  This  is  an  exception  from  the  power 
"  given  them  of  regulating  commerce.  He  asks  where  is  the 
"power  to  which  the  prohibition  of  suspending  the  Habeas 
^'Corpus  is  an  exception?     I   contend  that,   by  virtue  of  the 
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'^  power  given  to  Congress  to  regulate  courts,  tliey  could  sus- 
'^pend  the  Writ  of  Habeas  Corpus,  This  is,  therefore,  an 
^^  exception  to  that  power."  (Elliott's  Debates,  Vol.  Ill,  p.  464.) 

It  is  to  be  observed,  that  the  Constitution  only  confers  upon 
Congress  the  power  to  regulate  the  Federal  courts.  Therefore, 
if  the  authority  to  suspend  a  Writ  is  derived  from  that  grant,  it 
must  be  limited  in  its  application  to  those  particular  tribunals. 
Hence,  it  would  follow,  that  the  power  of  suspension,  conferred 
by  the  Constitution,  would  be  restricted  to  the  privilege  of  the 
Writ  of  Habeas  Corpus,  as  enjoyed  under  the  jurisdiction  and 
practice  of  the  Federal  courts  alone. 

The  State  courts,  not  being  subject  to  regulation  by  Congress, 
would  bo  excluded  from  the  operation  of  the  power  of  suspen- 
sion. The  judges  of  the  latter,  however,  can  issue  the  Writ  of 
Habeas  Corpus  with  the  same  force  and  effect  as  those  who  pre- 
side in  the  courts  of  the  United  States.  Therefore,  if  the  views 
of  Governor  Eandolph  are  correct,  it  results  that  the  power  of 
suspension  granted  to  Congress  being  limited  to  the  Writs  issued 
or  to  be  issued  by  the  Federal  courts,  and  having  no  application 
to  the  State  courts,  the  attempt  to  suspend  the  privilege  could 
and  probably  would  be  rendered  nugatory  by  the  action  of  the 
latter.  Such  a  glaring  defect  cannot  well  be  imputed  to  the 
Constitution,  and  while  the  opinion  of  Grovernor  Handoiph  is 
entitled  to  as  much  weight  as  that  perhaps  of  any  one  who  has 
ever  expounded  that  instrument,  it  is  contended  that  in  this 
instance  he  has  fallen  into  an  error  as  to  the  clause  under  which 
the  power  of  suspension  is  granted.  His  remarks,  however, 
contain  two  propositions  which  render  them  worthy  of  much 
consideration  in  treating  this  subject:  1.  He  distinctly  avers 
that  the  Habeas  Corpus  clause  is  a  restriction  upon  power 
granted  elsewhere,  and  is  not  in  itself  a  grant  of  any  power.  2. 
He  as  decidedly  declares  that  the  power  of  suspension  is  vested 
m  Congress. 

A  different  interpretation,  and,  with  all  due  respect  for  the 
opinions  of  Governor  Randolph,  it  is  suggested,  as  being  a  much 
more  reasonable  one,  is  this :  that  the  authority  to  suspend  the 
Habeas  Corpus  is  conferred  under  the  power  to  provide  for  the 
suppression  of  insurrection  and  the  repelling  of  invasion.  This 
inference  is  supported  by  English  analogy.     The  power  of  sus- 
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pension  was  usually  exercised  under  tliese  circumstances  by 
Parliament.  It  springs  from  the  necessity  recognized  as  ex- 
isting for  the  suspension  under  these  circumstances  ;  and  finally, 
the  Habeas  Corpus  clause  implies  its  grant  under  the  power 
referred  to,  by  providing  that  it  shall  not  be  suspended,  unless 
when,  in  cases  of  rebellion  or  invasion,  the  public  safety  may 
require  it. 

The  power  to  provide  for  the  suppression  of  insurrection  or 
invasion  is  given  to  Congress.  The  Constitution  restricts  the 
authority  to  suspend  to  such  occasions,  and  the  inference  is 
natural  that  the  department  charged  with  the  duty  of.  providing 
for  suppression  was  the  one  authorized  to  wield  this  power  for 
the  purpose  of  attaining  the  proposed  end.  The  necessity  for 
its  exercise  upon  such  occasions  renders  it  one  of  the  means  to 
be  employed,  and  brings  it  within  the  provisions  contemplated 
by  that  clause.  The  authority  to  suspend  is  first  given  as  a 
means  of  suppressing  insurrection  or  repelling  invasion ;  and  the 
restriction  is  then  put  upon  this  authority  that  it  shall  not  be 
exercised  even  under  those  conditions,  except  when  ^'the  public 
safety  may  require  it." 

'^Suspension,"  '^ insurrection,"  ^'invasion,"  are  inseparably 
bound  together.  Construe  the  Constitution  in  this  way  and  its 
reading  is  simple,  consistent,  and  natural. 

If,  then,  it.  is  an  error  to  construe  the  Habeas  Corpus  clause 
as  a  grant  of  power,  instead  of  a  restriction,  all  the  rest  of  the 
argument  which  is  founded  upon  this  error  must  fall  when  it  is 
removed.  There  might  be  some  reason  for  asserting  that  it  was 
affirmative  rather  than  restrictive,  if  there  was  no  other  clause 
in  the  Constitution  under  which  the  grant  of  the  power  of  sus- 
pension would  be  properly  implied. 

This  interpretation  places  the  power  in  the  Legislative  depart- 
ment and  in  that  only,  and  if  adopted  is  a  complete  bar  to  any 
such  claim  on  the  part  of  the  Executive  department.  Whether 
correct  or  not,  it  is  left  for  the  reader  to  determine,  with  this 
suggestion,  however,  that  in  order  to  understand  the  true  mean- 
ing of  any  one  clause  of  the  Constitution  the  whole  must  be 
carefully  examined  and  each  part  read  by  the  light  of  every 
other. 
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THE  HISTORY  OF  THE  CLAUSE. 

But  the  history  of  the  clause  is  relied  upon  as  sustaining  the 
view  that  it  was  intended  as  a  grant  of  power  to  the  Executive 
department. 

After  giving  that  history,  the  pamphlet  remarks  :  ''  Enough, 
^^  however,  is  recorded  to  show  that  it  must  have  been  in  the 
''  minds  of  the  delegates  under  at  least  three  aspects :  1.  Sus- 
*'  pension  of  the  privilege,  and  not  of  the  Writ  or  Act.  2.  Sus- 
''  pension  by  the  Legislature,  and.  only  by  the  Legislature.  3. 
^'  Suspension  generally,  and  by  the  department  that  would  be 
''  intrusted  in  rebellion  or  invasion  with  the  safety  of  the  public." 
This  is  most  ingeniously  put,  and  it  is  followed  by  the  effort  to 
show  that  the  department  so  intrusted  is  the  Executive,  and 
therefore  the  power  of  suspension  falls  to  that  department.  It 
is  believed  that  this  history  does  not  show  that  the  delegates  had 
in  their  minds  a  suspension  of  the  privilege  as  distinct  from  that 
of  the  Writ ;  on  the  contrary,  that  they  regarded  the  susj)ension 
of  the  jjrivilege  of  the  Writ  as  the  generic  term  including  the 
suspension  of  the  Writ,  whether  as  derived  from  the  common 
law  or  from  any  legislative  act.  It  does  show  that  they  contem- 
plated its  suspension  by  the  Legislature  under  certain  contin- 
gencies, but  it  in  no  wise  countenances  the  idea  that  they  contem- 
plated conferring  the  power  to  suspend  upon  any  other  than  the 
Legislative  department. 

The  Convention  met  in  May,  1787,  in  Philadelphia.  On  the 
29th  of  May,  Mr.  Charles  Pinckney,  of  South  Carolina,  laid 
before  the  House  a  draft  of  a  plan  of  a  Federal  Constitution, 
the  Vlth  Article  of  which  provided,  '^  The  Legislature  of  the 
'^  United  States  shall  pass  no  law  on  the  subject  of  religion,  nor 
^'  touching  or  abridging  the  liberty  of  the  press ;  nor  shall  the 
"  privilege  of  the  Writ  of  Habeas  Corpus  ever  be  suspended, 
"  except  in  the  case  of  rebellion  or  invasion." 

On  the  6th  of  August  the  Committee  of  Detail,  consisting  of 
Rutledge,  Randolph,  Gorham,  Ellsworth,  and  Wilson,  reported 
a  draft  of  a  Constitution,  but  it  contained  no  provision  on  the 
subject  of  the  Writ  of  Habeas  Corpus. 

On  the  20th  of  August  Mr.  Pinckney  submitted  to  the  House, 
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in  order  to  be  referred  to  the  Committee  of  Detail,  the  following 
proposition,  among  others  :  '•  The  privileges  and  benefits  of  the 
''  Writ  of  Habeas  Corpus  shall  be  enjoyed  in  this  Government  in 
''  the  most  expeditious  and  ample  manner,  and  shall  not  be  sus- 
"  pended  by  the  Legislature,  except  upon  the  most  urgent  and 

''  pressing  occasions,  and  for  a  limited  time  not  exceeding  

''months." 

On  the  28th  of  the  same  month,  ''Mr.  Pinckney,  urging  the 
"propriety  of  securing  the  benefit  of  the  Habeas  Corpus  in  the 
"  most  ample  manner,  moved  that  it  should  not  be  suspended 
"  but  on  the  most  urgent  occasions j  and  then  only  for  a  limited 
"time,  not  exceeding  twelve  months." 

"  Mr.  Rutledge  was  for  declaring  the  Habeas  Corpus  invio- 
"late.  He  did  not  conceive  that  a  suspension  could  ever  be 
"necessary  at  the  same  time  through  all  the  States." 

"Mr.  Gouverneur  Morris  moved  that  the  privilege  of  the 
"  Writ  of  Habeas  Corpus  should  not  be  suspended,  unless  when, 
"in  cases  of  rebellion  or  invasion,  the  public  safety  may 
"require  it." 

"Mr.  Wilson  doubted  whether  in  any  case  a  suspension  could 
"be  necessary,  as  the  discretion  now  exists  with  judges  in  most 
"important  cases  to  keep  in  gaol,  or  admit  to  bail." 

"The  first  part  of  Mr.  Gouverneur  Morris's  motion,  to  the 
"word  ''unless,'  was  agreed  to  nem.  con.  On  the  remaining  part 
"the  vote  stood:  Aye — New  Hampshire,  Massachusetts,  Con- 
"necticut,  Pennsylvania,  Delaware,  Maryland  and  Virginia — 7. 
"iVa^ — North  Carolina,  South  Carolina,  Georgia— 3."  (Elliott's 
Debates,  Vol.  V,  pp.  131,  376,  445,  484.) 

It  will  be  perceived,  by  a  reference  to  the  above,  that  the 
delegates  spoke  of  "the  privilege  of  the  Writ  of  Habeas  Cor- 
"pus,"  "the  privileges  and  benefits  of  the  Writ  of  Habeas 
"Corpus,"  and  "the  Habeas  Corpus,"  indifferently,  as  con- 
veying the  same  general  meaning. 

We  find  in  the  letter  of  Luther  Martin,  one  of  the  ablest  and 
most  enlightened  lawyers  of  his  day,  to  the  Speaker  of  the 
House  of  Delegates  of  Maryland,  of  January  27, 1788,  assigning 
his  reasons  for  voting  in  the  negative  upon  this  clause,  that  he 
speaks  of  suspending  the  Habeas  Corpus  Act.  He  says:  "By 
"the  next  paragraph,  the   General   Government  is  to  have  a 
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^  power  of  suspending  the  Habeas  Corpus  Act  in  cases  of 
''rebellion  or  invasion.  As  the  State  Governments  have  a 
'power  of  suspending  the  Habeas  Corpus  Act  in  those  cases, 
'it  was  said  there  could  be  no  reason  for  giving  such  a  power 
'  to  the  General  Government,  since,  whenever  the  state  which 
'is  invaded,  or  in  which  an  insurrection  takes  place,  finds  its 
'safety  requires  it,  it  will  make  use  of  that  power;  and  it  was 
'urged,  that  if  we  give  this  power  to  the  General  Government, 
'it  would  be  an  engine  of  oppression  in  its  hands,  since,  when- 
'ever  a  state  should  oppose  its  views,  however  arbitrary  and 
'unconstitutional,  and  refuse  submission  to  them,  the  General 
'Government  may  declare  it  an  act  of  rebellion;  and,  sus- 
'  pending  the  Habeas  Corpus  Act,  may  seize  upon  the  persons 
'  of  those  advocates  of  freedom  who  have  had  virtue  and  reso- 
'lution  enough  to  excite  the  opposition,  and  may  imprison 
'  them  during  its  pleasure  in  the  remotest  parts  of  the  Union ; 
'  so  that  a  citizen  of  Georgia  might  be  Bastiled  in  the  farthest 
'  part  of  New  Hampshire,  or  a  citizen  of  New  Hampshire  in 
'  the  farthest  extreme  of  the  South — cut  off  from  their  family, 
'  their  friends,  and  their  every  connection. 

"These  considerations  induced  me,  sir,  to  give  my  negative 
"also  to  this  clause."  (Elliott's  Debates,  Vol.  I,  p.  375.) 

The  error  of  Mr.  Martin,  in  speaking  of  the  Habeas  Corpus 
Act,  taken  in  connection  with  the  language  used  in  the  Conven- 
tion, indicates  clearly  that  the  delegates  had  in  their  minds  the 
general  proposition  of  the  suspension  of  the  Habeas  Corpus, 
and  that  the  words,  as  finally  used,  were  adopted,  as  expressing 
most  appropriately  the  general  idea  that  the  privilege  or  benefit 
of  the  Writ  should  not  be  suspended.  The  words  of  the  clause 
were  generic,  embracing  the  suspension  of  the  privilege  of  the 
Writ,  whether  the  Writ  itself  was  authorized  by  the  common 
law  or  by  legislation.  This  language  also  makes  it  apparent 
that  the  delegates  did  not  contemplate  its  suspension  by  any 
other  than  the  Legislative  department. 

The  clause,  as  found  in  Mr.  Pinckney's  draft  of  the  29th  of 
May,  is  the  latter  part  of  a  clause  restricting  the  power  of  the 
Legislature  as  to  the  subject  of  religion  and  the  liberty  of  the 
press,  and  it  is  but  reasonable  to  infer  that  the  latter  part  of  the 
sentence  relates  back  to  the  first,  and  operates  as  a  restriction 
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upon  the  same  department  wliich  was  embraced  by  the  preceding 
restrictive  provisions. 

If  there  was  any  doubt  about  this,  it  is  cleared  up  by  the 
language  of  Mr.  Pinckney's  proposition  of  the  20th  of  August, 
which  is  more  complete  in  its  character,  and  in  which  he. uses 
the  words,  ''shall  not  be  suspended  hy  the  Legislature,''  It 
may  be  then  safely  affirmed,  that  at  that  time,  and  up  to  the 
28th  of  August,  when  Mr,  Pinckney  again  urged  the  propriety 
of  securing  the  benefit  of  the  Habeas  Corpus  in  the  most  ample 
manner,  the  only  department  in  which  it  was  contemplated  to 
vest  the  power  of  suspension  was  the  Legislative.  This  con- 
clusion cannot  be  resisted,  when  it  is  remembered  that  the  only 
proposition  introduced  up  to  that  time  expressly  provided  for 
the  suspension  by  the  Legislature  only.  It  was  upon  that  day 
that  the  clause  substantially  as  it  now  stands  was  moved  by  Mr. 
Morris. 

The  clause,  as  moved  by  Mr.  Morris,  was  this:  ''The  Privi- 
"  lege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended, 
"  unless  vfhen,  in  cases  of  rebellion  or  invasion,  the  public  safety 
"may  require  it."  Mr.  Pinckney's  original  proposition  will  be 
found  ante^  page  12. 

The  only  substantial  change  made  in  the  provision  was  to 
add  the  still  further  restriction,  (when)  "the  public  safety  may 
"require  it"  after  the  word  "invasion."  It  will  be  seen  that 
Mr.  Morris  adopted  the  original  proposition  of  Mr.  Pinckney, 
making  the  above  addition,  which  is  immaterial  as  to  the  subject- 
matter  now  under  discussion,  and  that  he  contemplated  the 
application  of  the  clause  to  the  same  department  of  the  Govern- 
ment as  was  embraced  by  Mr.  Pinckney's  original  proposition. 
If  not,  why  did  he  adopt  the  same  language,  without  making 
some  such  change  as  would  have  excluded  such  a  conclusion? 

"But,"  says  Mr.  Binney,  "no  such  conclusion  is  to  be 
"drawn,  because  the  word  'Legislature,'  used  by  Mr.  Pinckney 
"in  the  beginning  of  his  first  proposition,  was  stricken  out  by 
"  Mr.  Morris."  It  is  a  mistake  to  say  it  was  stricken  out,  for  it 
was  in  Mr.  Pinckney's  original  proposition  only  by  relation  to 
the  first  part  thereof,  and  the  clause  is  now  found  in  the  Con- 
stitution under  that  head  which  treats  of  the  Legislative  depart- 
ment   of    the    Government,    and    immediately    succeeding    the 
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restriction  upon  the  power  of  Congress  to  prohibit  the  migration 
or  importation  of  certain  persons  therein  referred  to,  just  as  Mr. 
Pinckney's  original  clause  connected  it  with  the  precedent 
restriction  upon  the  Legislature  as  to  the  freedom  of  conscience 
and  of  the  press,  and  is  immediately  followed  by  the  restriction 
upon  the  power  of  Congress  to  enact  bills  of  attainder  or  ex  post 
facto  laws.  (See  clause,  ante,  p.  6.)  The  original  proposition 
of  Mr,  Pin ckney  followed,  and  was  in  the  same  clause  with  the 
prohibition  upon  the  Legislature  to  pass  laws  on  the  subject  of 
religion,  or  abridging  the  liberty  of  the  press.  The  position  of 
the  present  clause  is  in  Article  I,  which  treats  of  legislative 
powers  and  legislative  restrictions,  and  is  both  preceded  and 
followed  by  such  restrictions.  It  bears  the  same  relation  to  the 
word  ''^  Congress,"  in  the  first  clause  of  Section  9,  Article  I, 
which  Mr.  Pinckney's  clause  bore  to  the  word  '^ Legislature" 
in  his  first  proposition.  With  what  show  of  plausibility  can  it 
be  argued  that  Mr.  Morris  intended  to  abandon  Mr.  Pinckney's 
original  proposition  ? 

But  Mr.  Binney  further  contends  that  as  Mr.  Morris  made 
the  motion,  and  it  was  adopted  by  the  Convention  as  an  amend- 
ment to  the  fourth  section  of  the  Xlth  Article  of  the  Constitution 
as  it  had  been  reported  by  the  Committee  of  Five  on  the  6th  of 
August,  which  was  the  Judiciary  Article,  therefore  the  inference 
is  expressly  negatived  that  it  was  the  Legislative  department  to 
which  the  clause  was  to  apply.  The  reasons  which  induced  Mr. 
Morris  to  attach  the  clause  to  the  Judiciary  Article,  cannot  now 
be  certainly  stated.  Yet  as  that  clause  provided  for  the  trial  of 
crimes  in  the  states  where  they  were  committed,  and  that  such 
trial  should  be  by  jury,  it  is  probable  he  at  first  proposed  to 
attach  it  to  that  section  as  being  cognate,  and  in  a  legal  point  of 
view  connected  with  it.  The  fourth  section  of  the  Xlth  Article 
referred  to  is  substantially  the  same  as  the  third  clause  of  the 
second  section  of  the  Constitution  as  finally  adopted. 

A  further  examination  of  the  history  of  the  clause  will  show  that 
the  inference  referred  to  is  not  only  not  expressly  negatived, 
but,  on  the  contrary^  is  strongly  supported  by  it.  The  Conven- 
tion having  discussed  and  adopted  the  articles  and  sections 
separately  and  in  detail,  on  the  8th  of  September,  1787,  ''  it  was 
"  moved  and  seconded  to  appoint  a  committee  of  five  to  revise 
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>'  the  style  of,  and  arrange,  the  articles  agreed  to  by  the  House, 
"  which  passed  in  the  affirmative. 

''  And  a  committee  was  appointed  by  ballot,  of  the  Hon.  Mr. 
''  Johnston,  Mr.  Hamilton,  Mr,  G.  Morris,  Mr.  Madison,  and 
''Mr.  King."  (Elliott's  Deb.,  Vol.  I,  p.  295.) 

On  the  12th  of  September  the  committee  reported  the  Consti- 
tution as  revised  and  arranged,  placing  the  clause  in  question  in 
its  present  position,  and  of  course  taking  it  out  of  the  Judiciary 
Article.     So  it  was  adopted. 

It  is  clear  from  this  that  the  Committee  on  Style  and  Arrange- 
ment, in  recasting  the  Constitution,  did  not  deem  the  Judiciary 
Article  the  proper  place  for  the  clause.  It  is  equally  clear  that 
they  did  not  regard  it  as  applicable  to  the  Executive  department, 
otherwise,  when  finding  it  in  the  wrong  place,  and  intending  to  put 
it  in  the  right  one,  as  it  was  their  duty  to  do,  they  would  have 
arranged  it  under  Article  II.,  which  treats  of  the  Executive  de- 
partment. It  is  hardly  to  be  supposed  that  if  Mr.  Morris  had  in- 
tended to  modify  Mr.  Pinckney 's  original  proposition  so  as  to  make 
it  applicable  to  the  Executive  department,  instead  of  the  Legis- 
lative, he  would  have  moved  it  as  an  amendment  to  the  Judiciary 
Article.  And  it  is  equally  difficult  of  belief  that  with  this  idea 
prominent  in  his  mind,  as  it  must  have  been  if  he  made  the 
changes  supposed  by  Mr.  Binney,  he  would  have  consented  to 
its  final  arrangement  under  the  Article  relating  to  the  Legis- 
lative department,  pressed  back,  as  it  would  be,  by  relation  and 
by  all  fair  rules  of  construction  into  the  very  position  from  which 
he  had  wrested  it  by  taking  it  out  of  the  hands  of  Mr.  Pinckney. 

But  the  action  of  the  Committee  on  Style  and  Arrangement 
negatives  any  such  inference.  It  was  their  duty  to  rearrange 
and  recast  the  whole,  in  order  to  make  its  every  part  harmonize. 
They  had  to  exercise  their  judgment  and  discrimination  as  to 
the  proper  place  for  each  article.  In  doing  so,  they  put  this 
clause  under  the  Legislative  head. 

The  argument  is  rendered  still  more  conclusive  by  the  fact 
that  Mr.  Morris  was  himself  one  of  the  Committee  of  Five  on 
Style  and  Arrangement,  and  in  fact  placed  the  clause  where  it 
is  now  found.  He  was  not  only  one  of  the  Committee  of  Five, 
but  he  actually  wrote  the  Constitution  as  reported  by  that  com- 
mittee and  adopted.     He  says,  in  a  letter  to  Timothy  Pickerings 
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of  December  22d,  1814,  speaking  of  tlie  Constitution,  '^  That  in- 
'^  strument  was  written  by  the  fingers  which  write  this  letter." 
Mr.  Madison  says,  ''  The  finish  given  to  the  style  and  arrange- 
^^  ment  of  the  Constitution  fairly  belongs  to  Mr.  Morris." 
(Letter  to  Mr.  Sparks,  April  8th,  1831.) 

With  these  facts  before  us,  it  can  be  affirmed  with  the  utmost 
confidence,  that  Mr.  Morris  did  not  intend  to  abandon  Mr. 
Pinckney's  .proposition  as  to  the  department,  upon  which  the 
restriction  was  imposed,  but  on  the  contrary,  that  he  placed  it 
in  such  a  position,  and  under  such  circumstances,  as  to  remove 
every  possible  doubt  that  his  purpose  was  to  apply  it  to  the 
Legislature. 

Upon  examining  the  history  of  the  clause  and  the  Constitu- 
tion as  it  now  stands,  the  reader  will  be  prepared  to  judge  of 
the  force  of  the  extraordinary  remark  to  be  found  on  page  82 
of  the  pamphlet,  that  ^'the  present  position  of  the  clause  in  the 
"  Constitution  is  not  of  the  least  importance^" 

One  of  the  rules  laid  down  by  Blackstone  for  interpreting  the 
will  of  the  Legislature  in  a  case  of  doubt  is  to  examine  the  con- 
text. The  history  of  legislation  may  also  be  brought  forward 
in  order  to  clear  up  any  ambiguity  in  respect  thereto.  If  there 
could  be  any  doubt  as  to  the  true  construction  of  the  clause  in 
question,  its  position  with  reference  to  other  parts  of  the  Con- 
stitution is  necessarily  a  subject  of  consideration.  The  manner  in 
which  it  was  placed  in  its  present  location  is  also  entitled  to  very 
great  weight.  That  excludes  the  possibility  of  its  having  fallen 
there  by  accident.  It  is  wedged  in  between  two  clauses  which 
hold  it  fast  and  control  it.  It  is  inseparably  connected  with  the 
first,  and  it  is  the  link  which  binds  the  third  to  the  first.  (See 
the  three  clauses,  ante,  p.  6.) 

It  will  be  perceived  that  as  the  clause  immediately  preceding 
the  one  in  question  is  a  direct  prohibition  upon  Congress,  and  is 
the  first  restrictive  clause,  and  as  the  clause  succeeding  it  is 
confessedly  also  a  restriction  upon  Congress,  but  without  again 
introducing  the  word  Congress,  it  necessarily  relates  back  to  the 
first  clause  of  the  section  and  through  the  Habeas  Corpus  clause, 
and  thus  brings  down  the  word  Congress  through  the  Habeas 
Corpus  clause,  and  as  an  inseparable  part  of  it.  Otherwise  it 
would  have  been  requisite  to  reintroduce  the  word  Congress 
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for  the  proper  construction  of  the  sentence ;  that  is,  the  word 
having  been  used  in  the  first  clause,  and  dropped  in  the  second, 
it  would  necessarily  have  been  reproduced  in  the  third.  The 
failure  so  to  reproduce  it  proves  that  it  was  not  dropped  in  the 
second,  but  was  implied  in  reference  to  that  as  well  as  the  third. 

It  is  probably  the  first  time  in  our  history  that  an  able  and 
profound  lawyer  has  gravely  advanced  the  proposition,  that  the 
present  position  of  any  clause  in  the  Constitution  '^  is  not  of  the 
^^  least  importance." 

However  the  fact  may  be  as  to  any  other,  certainly  such  an 
assertion  as  to  the  Habeas  Corpus  clause  by  one  whose  reputa- 
tion for  learning  and  acumen  in  his  profession  was  at  all  ques- 
tionable, would  argue  a  degree  of  boldness  bordering  very  closely 
upon  temerity. 

It  involves  the  reflection  upon  the  framers  of  that  instrument 
of  their  having  been  so  reckless  as  to  the  effect  of  their  work, 
and  so  faithless  to  the  trust  confided  to  them,  that  they  pitched 
this  most  important  safeguard  to  the  liberties  of  the  people 
hap-hazard  into  the  Constitution  without  caring  where  it  chanced 
to  fall. 

Fortunately  the  history  of  the  manner  in  which  it  reached  its 
present  position,  repels  any  such  imputation.  It  shows  that 
they  had  an  intelligent  understanding  of  what  they  were  doing, 
and  that  they  executed  their  purpose  in  the  way  most  conducive 
to  the  protection  and  preservation  of  the  liberties  of  the  people. 

That  purpose  was  to  place  the  restriction  upon  the  exercise 
of  the  power  of  suspension  upon  the  Legislative  department,  to 
which  only  the  power  was  confided,  and  it  was  so  efiected  as  to 
exclude  all  possibility  of  implication  that  any  such  authority  was 
intended  to  be  conferred  upon  any  other  branch  of  the  Govern- 
ment. Looking,  then,  to  the  history  and  position,  of  the  clause, 
it  is  clear  that  the  restriction  is  applicable  to  Congress,  and  that 
necessarily  involves  the  premise  that  they  alone  are  invested 
with  the  power  of  suspension. 

VIEWED  IN  THE  LIGHT  OF  AUTHORITY. 

Another  light  in  which  the  pamphlet  views  this  question  is 
that  of  authority,— the  language  is  this : 
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''  The  question  of  the  power  of  Congress  over  this  matter  has 
'-  never  been  decided  authoritatively,  and  it  has  never  been 
"  argued  with  any  care,  or  perhaps  argued  at  all,  by  a  court  or 
^^  by  counsel  in  court.  So  far  as  authority  goes  it  is  a  question 
''of  first  impression.  There  probably  has  been  and  still  is 
"strong  professional  bias  in  favor  of  the  power  of  Congress, 
''  perhaps  a  judicial  bias,  if  that  be  possible.  It  was  not  easy 
"  to  avoid  the  bias  under  the  influence  of  English  analogy,  which 
''  some  preceding  remarks  were  intended  to  disqualify ;  but 
"  there  is  nothing  on  the  point  that  is  judicially  authoritative." 
(Pamphlet,  p.  86.) 

It  then  proceeds,  in  the  most  summary  manner,  to  brush 
away  the  opinion  of  Chief  Justice  Taney  in  the  Merriman  case. 

Leaving  the  opinion  of  the  Chief  Justice  to  stand  upon  its 
own  merits,  it  is  proposed  to  inquire  how  far  it  is  true  that 
''there  is  nothing  on  the  point  that  is  judicially  authoritative.'' 

In  Ex  parte  Bollman  and  Swartwout,  4  Craneh,  101,  Chief  Jus- 
tice Marshall  holds  this  language,  "If  at  any  time  the  public 
"  safety  should  require  the  suspension  of  the  powers  vested  by 
"  this  act  in  the  courts  of  the  United  States,  it  is  for  the  Legis- 
"  lature  to  say  so. 

"  That  question  depends  on  political  considerations  on  which 
"the  Legislature  is  to  decide.  Until  the  legislative  will  be 
"  expressed,  this  Court  can  only  see  its  duty,  and  must  obey 
"the  laws.'' 

This  is  certainly  the  very  highest  judicial  authority.  But,  it 
is  said,  that  this  was  "  altogether  obiter,''  and  is  no  authority. 

It  is  worthy  of  consideration  whether  even  an  '^  obiter  '  of 
Chief  Justice  Marshall  upon  such  a  question  would  not  be  good 
authority.  He  spoke  neither  lightly  nor  loosely.  A  review  of 
the  case  will  show  that  he  could  not  have  spoken  without  reflec- 
tion. 

In  the  latter  part  of  1806,  Burr's  conspiracy  reached  its  cul- 
mination. Gen.  Wilkinson,  with  a  view  of  strangling  it  in  its 
early  stages,  had  arrested  certain  persons  in  New  Orleans  as 
emissaries  of  Burr  and  accomplices  in  his  treason.  Two  of 
them,  Bollman  and  Swartwout,  were  sent  by  him  to  Washing- 
ton City  under  arrest.  On  the  22d  of  January,  1807,  Mr.  Jef- 
ferson, then  President,  sent  a  message  to  Congress  detailing  the 
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facts.  On  tlie  23d  of  January  a  bill  was  passed  by  the  Senate 
suspending  the  privilege  of  the  Writ  of  Habeas  Corpus  for  three 
months  in  cases  of  persons  charged  with  treason,  or  other  high 
crime  or  misdemeanor  endangering  the  peace,  safety,  or  neu- 
trality of  the  United  States,  who  had  been  or  should  be  arrested 
or  imprisoned  by  virtue  of  any  warrant  or  authority  of  the  Pre- 
sident of  the  United  States,  or  from  any  person  acting  under 
the  direction  or  authority  of  the  President. 

On  the  26th  of  January  the  bill  was  communicated  by  the 
Senate  to  the  House. 

A  motion  was  made  by  Mr.  Eppes  to  reject  it, — the  purport 
of  this  motion  being  that  the  bill  was  so  infamous  as  not  to  be 
worthy  of  consideration.  This  was  warmly  and  ably  discussed, 
and,  upon  the  vote  being  taken  on  the  question,  "  Shall  the  bill 
be  rejected?"  the  vote  was — yeas,  113;  nays,  19.  (Benton's 
Debates,  Vol.  Ill,  p.  515.) 

A  reference  to  these  debates  will  show  that  the  subject  was 
thoroughly  examined.  It  was  discussed  as  to  the  power  of  Con- 
gress under  the  Habeas  Corpus  clause — the  proper  construction 
of  that  clause — the  right  of  the  President  to  cause  persons  to 
be  arrested  in  one  district  and  transported  to  another, — the  sub- 
ordination of  the  military  to  the  civil  power,  and  the  propriety 
of  endeavoring  to  protect  those  who  had  made  the  arrests  from 
civil  liability  therefor,  by  an  act  of  Congress  legalizing  what 
had  been  done. 

In  February,  1807,  the  motion  was  made  in  the  Supreme 
Court  of  the  United  States,  at  Washington  City,  for  the  Habeas 
Corpus  in  the  cases  of  Bollman  and  Swartwout.  Upon  this 
motion  a  most  elaborate  argument  was  had  upon  the  power  and 
jurisdiction  of  the  Court  to  issue  the  writ.  Upon  the  13th  of 
February  the  motion  was  granted,  and  the  opinion  of  the  Court 
was  delivered  by  Chief  Justice  Marshall.  It  was  in  the  closing 
part  of  his  remarks,  and  as  a  conclusive  answer  to  all  the 
objections  made  to  the  issue  of  the  writ,  that  the  Chief  Justice 
uttered  the  language  cited,  ante^  p.  20. 

It  is  quite  evident,  from  what  fell  from  Johnson,  Justice,  in 
his  dissenting  opinion  upon  the  motion,  that  the  character  of  the 
transaction,  as  it  related  to  the  action  of  the  Executive,  did  not 
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escape  the  attention  of  counsel,  and  it  is  almost  certain  that  it 
was  strongly  pressed  upon  the  Court  in  their  speeches. 

He  says,  in  referring  to  the  case  of  Burford,  ''^I  did  not  then 
^'comment  at  large  on  the  reasons  which  influenced  my  opinion, 
'^and  the  cause  was  this:  the  gentleman  who  argued  that  cause 
''confined  himself  strictly  to  those  considerations  which  ought 
''alone  to  influence  the  decisions  of  this  Court.  No  popular 
"observations  on  the  necessity  of  protecting  the  citizen  from 
"Executive  oppression;  no  animated  address,  calculated  to  enlist 
"the  passions  or  prejudices  of  an  audience  in  defence  of  his 
"  motion,  imposed  on  me  the  necessity  of  vindicating  my  opinion." 
(Ex  parte  Bollman  &  Swartwout,  4th  Cranch,  p.  106.) 

These  remarks  could  have  reference  only  to  the  manner  in 
which  counsel  had  pressed  the  illegal  and  unauthorized  action 
of  the  Executive  department  in  the  matter  of  the  arrests.  It 
is  proper  to  remark  that  his  dissent  was  simply  predicated  upon 
the  want  of  power  in  the  Court  sitting  as  the  Supreme  Court  to 
issue  writs  of  Habeas  Corpus.  He  did  not  deny  the  power  to 
the  judges  when  holding  the  Circuit  Courts.  The  writ  being 
issued  and  return  made  to  it,  a  thorough  discussion  was  again 
had  upon  the  question  whether  the  prisoners  were  lawfully  de- 
tained or  not.  On  the  21st  of  February  they  were  discharged, 
the  Chief  Justice  again  delivering  the  opinion  of  the  Court. 

The  discussion  in  Congress,  the  passage  by  the  Senate  of  a 
bill,  the  object  of  which  was  to  legalize  the  arrests  and  trans- 
portation of  Bollman  and  Swartwout,  and  the  elaborate  argument 
of  counsel,  the  importance  of  the  questions  involved,  and  the 
anxiety  of  the  friends  of  the  Executive  to  obtain  legal  justifica- 
tion for  what  had  been  done,  forbid  the  supposition  that  so 
important  an  aspect  of  the  matter  did  not  present  itself  as  that 
of  the  department  in  which  the  power  of  suspension  was  reposed. 

Had  the  Court  decided  that  the  power  of  suspension  under 
the  Constitution  resided  in  the  Executive,  then,  according  to 
Mr.  Binney's  argument,  the  question  could  easily  have  been 
settled,  and  the  President  would  have  been  relieved  from  the 
necessity  of  resorting  to  such  indirection  as  an  Act  of  Congress 
for  legal  justification. 

For  1st.  The  President  could  have  decided  that  Burr's  con- 
spiracy  was    insurrection.       In    fact,    Mr.    Bidwell,    in    his 
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speech,  says  he  had  done  so.  ^'The  first  inquiry  would  naturally 
'Hurn  upon  the  existence  of  a  rebellion.     On  that  point  he  had 

^^no  doubt The  public  notoriety  of  the  fact  was, 

"perhaps,  sufficient  evidence  for  the  Legislature  to  act  upon,  if 
necessary;  but  they  had  also  the  official  statement  of  the 
''President  to  that  eifect."  (Benton's  Debates,  Vol.  Ill, 
p.  510.) 

2d.  The  President  had  only  to  decide  that  the  public  safety 
required  the  suspension,  and  he  and  his  friends  would  have 
been  fully  protected. 

To  suppose  that  this  point  could  have  escaped  Mr.  Jefferson 
and  his  friends,  if  there  had  been  a  shadow  of  foundation  for 
it,  is  to  impute  to  them  a  degree  of  dulness  not  often  met  with 
in  advocates  of  Executive  power. 

The  fact  is,  that  all  parties  then  concurred  in  the  opinion 
that  the  power  resided  in  Congress  alone ;  and  it  is  quite  evi- 
dent, that  the  Constitution  was  most  carefully  examined  as  to 
the  whole  subject. 

If  the  principle  now  contended  for  so  earnestly  had  any  sem- 
blance of  authority,  it  could  not  have  been  overlooked,  for  it 
lay  at  the  very  threshold  of  the  investigation. 

The  subject-matter  had  grown  out  of  arrests  by  the  military 
power,  and  transportation  to  a  different  district  from  that  in 
which  the  arrests  had  been  made.  The  President  had  adopted 
the  acts  of  his  officer. 

Chief  Justice  Marshall  examined  the  Constitution  in  reference 
to  the  cases  before  him.  He  found  that  the  power  of  suspension 
was  so  clearly  in  Congress,  that  it  needed  no  argument,  and  he 
simply  stated  it  as  a  proposition  too  plain  for  doubt.  The 
examination  of  the  case  by  any  unbiassed  mind  can  arrive  at  no 
other  conclusion.  In  this  view  of  the  matter,  the  opinion  of 
Chief  Justice  Marshall  is  in  the  highest  degree  judicially  autho- 
ritative. 

In  Johnston  v.  Duncan  et  al.,  1  Martin's  Louisiana  R.,  pp. 
157-167,  the  question  as  to  the  legality  of  the  martial  law 
established  by  General  Jackson  in  New  Orleans  during  the 
memorable  winter  of  1815,  came  up  before  the  Judges  of  the 
Supreme  Court  of  Louisiana. 
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Judge  Martin  in  delivering  his  opinion  said:  ^^This  leads  me 
"  to  tlie  examination  of  the  power  to  suspend  the  Writ  of  Habeas 
^'  Corpus,  and  that  which  it  is  said  to  include,  of  proclaiming 
^'martial  law  as  noticed  in  the  Constitution  of  the  United 
"  States.  As  in  the  whole  article  cited,  no  mention  is  made  of 
'^  the  power  of  any  other  branch  of  the  Government  but  the 
''  legislative,  it  cannot  be  said  that  any  of  the  limitations  which 
^'  it  contains,  extend  to  any  of  the  other  branches.  I7iiquum 
''  est  perimi  de  facto,  id  de  quo  cogitatum  non  est.  If,  therefore, 
'^  this  suspending  power  exist  in  the  Executive  (under  whose 
''  authority  it  has  been  attempted  to  exercise  it)  it  exists  without 
''any  limitation — then  the  President  possesses  without  a  limita- 
''  tion  a  power  which  the  Legislature  cannot  exercise  without  a 
''limitation.  Thus  he  possesses  a  greater  power  alone  than  the 
"  House  of  Representatives  the  Senate  and  himself  jointly. 
"Again,  the  power  of  repealing  a  law  and  that  of  suspending 
"it  (which  is  a  partial  repeal)  are  legislative  powers.  For 
"  eodem  modo,  quo  quid  construitur,  eodem  modo  destruitur.  As 
"  every  legislative  power  that  may  be  exercised  under  the  Con- 
"  stitution  is  exclusively  vested  in  Congress,  all  others  are  re- 
"  tained  by  the  several  States." 

Judge  Derbigny  says :  "  The  Constitution  of  the  United  States, 
"  in  which  everything  necessary  to  the  general  and  individual 
"  security  has  been  foreseen,  does  not  provide,  that  in  times  of 
"public  danger,  the  Executive  power  shall  reign  to  the  exclu- 
"  sion  of  all  others.  It  does  not  trust  into  the  hands  of  a  dicta- 
"tor  the  reins  of  government.  The  framers  of  that  Charter 
"  were  too  well  aware  of  the  hazards  to  which  they  would  have 
"  exposed  the  fate  of  the  Republic  by  such  a  provision:  and  had 
"  they  done  it,  the  States  would  have  rejected  a  Constitution 
"  stained  with  a  clause  so  threatening  to  their  liberties.  In  the 
"meantime  conscious  of  the  necessity  of  removing  all  impedi- 
"ments  to  the  exercise  of  the  Executive  power,  in  cases  of  re- 
"bellion  or  invasion,  they  have  permitted  Congress  to  suspend 
"  the  privilege  of  the  Writ  of  Habeas  Corpus  in  those  circum- 
"  stances,  if  the  public  safety  should  require  it.  Thus  far  and 
"  no  farther  goes  the  Constitution." 

The  decision  of  the  Court  was  in  accordance  with  these  views. 
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This  is  judicial  authority,  and  certainly  it  cannot  be  said  that 
the  question  was  not  before  the  Court.  Did  Mr.  Binney  over- 
look this  case,  or  does  he  not  regard  the  decisions  of  the 
Supreme  Court  of  Louisiana  of  that  day  as  worthy  of  notice  in 
the  consideration  of  what  is  judicial  authority  ? 

But  with  the  exception  of  a  very  brief  and  slighting  allusion 
to  Judge  Story's  remarks  in  his  Commentaries  on  the  Constitu- 
tion, the  pamphlet  omits  entirely  allusion  to  two  classes  of 
authorities,  which  are  certainly  entitled  to  weight  in  the  con- 
sideration of  every  question  of  constitutional  jurisprudence. 
They  are  the  opinions  of  text-writers,  and  the  expressions  of 
statesmen  in  the  public  councils,  contemporaneously  with  the 
adoption  of  the  Constitution,  and  since  that  time. 

First,  as  to  the  authority  of  the  text-books.  Judge  Story, 
in  his  Commentaries,  says  :  '^  Hitherto,  no  suspension  of  the 
^' Writ  has  been  authorized  by  Congress  since  the  establishment 
"  of  the  Constitution.  It  would  seem,  as  the  power  is  given  to 
*^  Congress  to  suspend  the  Writ  of  Habeas  Corpus  in  case  of 
*^' rebellion  or  invasion,  that  the  right  to  judge  whether  the 
''exigency  had  risen,  must  exclusively  belong  to  that  body." 
(Story's  Com.,  Sec.  1336,) 

''  The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be 
"  suspended  (viz. :  by  Congress),  unless  when,  in  cases  of 
"rebellion  or  invasion,  the  public  safety  may  require  it." 
(Note  16,  Tucker's  Blackstone,  Vol.  II,  p.  134.) 

A  very  excellent  work  was  published  by  Mr.  Hurd,  in  1858, 
entitled,  ''  A  Treatise  on  the  Eight  of  Personal  Liberty,  and  on 
the  Writ  of  Habeas  Corpus."  It  has  the  merit  of  being  the 
only  complete  text-book  on  the  subject.  He  says,  "  Eebellion 
"  and  invasion  are  eminently  matters  of  national  concern  ;  and 
"•  charged  as  Congress  is,  with  the  duty  of  preserving  the 
''  United  States  from  both  these  evils,  it  is  fit  that  it  should 
''possess  the  power  to  make  effectual  such  measures  as  it  may 
"  deem  expedient  to  adopt  for  their  suppression. 

"In  the  discharge  of  this  duty,  it  may  provide  for  the  arrest 
"  and  imprisonment  of  offenders  or  of  suspected  persons,  and 
"forbid  their  release,  while  the  exigency  lasts,  by  either 
"  State  or  Federal  Courts This  power  has  never  been 


26 

^'exercised  by  Congress."     (Hurd  on   Habeas   Corpus,  pages 
133,  134.) 

"  This  clause  provides  for  the  suspension  of  the  Writ  of 
*'  Habeas  Corpus  only  in  cases  of  rebellion  or  invasion,  when 
''the  public  safety  requires  it;  but  Congress  has  never  sus- 
"pended  the  Writ  since  the  Constitution  went  into  operation." 
(The  Constitutional  Text-book,  by  Purman  Sheppard,  pub- 
lished in  1856,  p.  143.) 

These  are  the  opinions  of  eminent  lawyers,  and  one  of  them 
a  most  distinguished  Judge,  given  at  a  time  when  they  were 
certainly  free  from  any  political  bias.  They  are  valuable,  not 
merely  for  that  reason,  but  also  because  they  are  the  concur- 
rence of  the  minds  of  impartial  commentators,  looking  at  the 
question  with  no  other  motive  than  to  search  for  truth,  and  they 
evidence  the  fact  that  no  other  view  had  ever  been  taken  prior 
to  the  present  day. 

But  there  is  a  current  of  authority  found  in  the  opinions 
expressed  by  the  statesmen  of  the  day  when  the  Constitution 
was  adopted,  and  running  down  through  the  history  of  the 
Government  to  within  a  very  recent  period,  which  is,  perhaps, 
more  potential  than  any  other. 

In  the  Massachusetts  Convention,  called  to  determine  whether 
the  Constitution  should  be  ratified  or  not,  the  Habeas  Corpus 
clause  being  under  consideration  on  the  26th  of  January, 
1788,  ''Dr.  Taylor  asked  why  this  darling  privilege  was  not 
"expressed  in  the  same  manner  as  in  the  Constitution  of  Massa- 
"chusetts?  .  .  .  He  remarked  on  the  difference  of  expression, 
"and  asked  why  the  time  was  not  limited? 

"Judge  Dana  said:  The  answer  in  part  to  the  honorable  gen- 
"tleman  must  be  that  the  same  men  did  not  make  both  Consti- 
"tutions;  that  he  did  not  see  the  necessity  or  great  benefit  of 
"limiting  the  time,  supposing  it  had  been  as  in  our  Constitution, 
"' not  exceeding  twelve  months;'  yet,  as  our  Legislature  can, 
"  so  might  Congress  continue  the  suspension  of  the  Writ  from 
"year  to  year.  The  safest  and  best  restriction,  therefore, 
"arises  from  the  nature  of  the  cases  in  which  Congress  are 
"authorized  to  exercise '  that  power  at  all,  namely,  in  those  of 
"  rebellion  or  invasion.  These  are  clear  and  certain  terms,  facts 
"of  public  notoriety;  and  whenever  these  shall  cease  to  exist, 
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^'  the  suspension  of  the  Writ  must  necessarily  cease  also.  He 
"  thought  the  citizen  had  a  better  security  for  his  privilege  of 
^Hhe  Writ  of  Habeas  Corpus  under  the  Federal  than  under 
^Hhe  State  Constitution;  for  our  Legislature  may  suspend  the 
'^Writ  as  often  as  they  judge  Hhe  most  urgent  and  pressing 
''  occasions  '  call  for  it. 

'^  Judge  Sumner  said,  that  this  was  a  restriction  on  Congress 
''  that  the  Writ  of  Habeas  Corpus  should  not  be  suspended, 
^'except  in  cases  of  rebellion  or  invasion.     The  learned  Judge 

^'then  explained  the  nature  of  the  Writ The  privilege, 

'Hie  said,  is  essential  to  freedom,  and,  therefore,  the  power  to 
'^  suspend  it  is  restricted.  On  the  other  hand,  the  State,  he 
''  said,  might  be  involved  in  danger  ;  the  worst  enemy  may  lay 
^'  plans  to  destroy  us,  and  so  artfully  as  to  prevent  any  evidence 
'^  against  him,  and  might  ruin  the  country,  without  the  power 
'^  to  suspend  the  Writ  was  thus  given.  '  Congress  have  only 
^'' power  to  suspend  the  privilege  to  persons  committed  by 
'' '  their  authority.  A  person  committed  under  the  authority  of 
'' '  the  States  will  still  have  a  right  to  the  Writ.'  "  (2d  Elliott's 
Debates,  108.) 

In  the  act  of  ratification  by  the  Convention  of  New  York  is- 
this  remarkable  clause,  among  others,  explanatory  of  their  under- 
standing of  the  Constitution  :  '^  That  every  person  restrained  of 
''  his  liberty  is  entitled  to  an  inquiry  into  the  lawfulness  of  such 
'^  restraint,  and  to  a  removal  thereof,  if  unlawful;  and  that  such 
''  inquiry  and  removal  ought  not  to  be  denied  or  delayed,  except 
*'  when,  on  account  of  public  danger,  the  Congress  shall  suspend 
''  the  privilege  of  the  Writ  of  Habeas  Corpus."^ 

"  Under  these  impressions,  and  declaring  that  the  rights  afore- 
''  said  cannot  be  abridged  or  violated,  and  that  the  explanations 
''  aforesaid  are  consistent  with  the  said  Constitution^  .... 
^'  we,  the  said  delegates,  in  the  name  and  on  behalf  of  the  people 
^^  of  the  State  of  New  York,  do  by  these  presents  assent  to  and 
^^  ratify  the  said  Constitution."  (Supplement  to  Journal  of  the 

"  Ko  proof  can  be  more  conclusive  than  this  is  as  to  the  understanding 
and  intention  of  the  framers  of  the  Constitution.  This  action  of  the  Conven- 
tion is  in  itself  a  complete  answer  to  the  elaborate  argument  under  considera- 
tion. No  ingenuity  can  mystify  it.  No  controversial  skill  can  weaken  or 
destroy  its  force. 
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Federal  Convention,  published  in  Boston  in  1819,  pp.  428  and 
431.) 

The  Convention  of  Rhode  Island  also  ratified  the  Constitution 
with  certain  explanatory  declarations ;  among  them  is  the  fol- 
lowing : 

"  VII.  That  all  power  of  suspending  laws,  or  the  execution 
^^  of  laws,  by  any  authority,  without  the  consent  of  the  repre- 
"  sentatives  of  the  people  in  the  Legislature,  is  injurious  to  their 
^^  rights,  and  ought  not  to  be  exercised."  (Idem,  p.  455.) 

In  the  debate  in  the  Virginia  Convention,  Mr.  Patrick  Henry, 
in  speaking  of  the  9th  section,  used  this  language : 

^'  The  design  of  the  negative  expressions  in  this  section  is  to 
^'prescribe  limits  beyond  which  the  powers  of  Qongress  shall 

^'  not  go The  first  prohibition  is,  that  the 

^'  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended, 
*'  but  when,  in  case  of  rebellion  or  invasion,  the  public  safety 
''  may  require  it.     It  results  clearly  that,  if  it  had  not  said  so, 

''  they  could  suspend  it  in  all  cases  whatsoever.*' 

(Elliot's  Deb.,  Vol.  Ill,  p.  461.)  See  also  remarks  of  Gov. 
Randolph,  quoted  ante^  p.  9. 

These  were  the  declarations  in  four  Conventions  called  for  the 
ratification  of  the  Constitution  ;  and  in  that  of  New  York,  it  will 
be  observed,  that  it  is  expressly  set  forth,  in  their  act  of  ratifi- 
cation, that  the  power  of  suspension  is  in  Congress. 

Mr.  Hamilton  was  a  member  of  the  Federal  Convention,  and 
also  of  the  New  York  Convention.  It  will  scarcely  be  alleged 
that  his  jealousy  of  the  Executive  would  have  led  him  so  far 
astray  as  thus  to  have  sanctioned  the  declaration  of  the  existence 
of  power  in  Congress,  which  he,  as  a  delegate  to  the  Federal 
Convention,  and  a  member  of  the  Committee  on  Stj^le  and  Ar- 
rangement, had  vested  in  the  President.  Can  it  be  said  at  this 
late  day  to  citizens  of  New  York  that  the  power  is  in  the  Presi- 
dent, when  their  act  of  ratification  declares  it  to  be  in  Congress, 
and  they  accepted,  adopted,  and  have  acted  upon  the  Constitu- 
tion with  that  construction,  and  without  a  voice  anywhere  dis- 
senting from  that  interpretation,  either  then  or  for  seventy  years 
afterwards  ? 

But  passing  down  in  the  history  of  the  Government  we  find 
the  same  views  entertained,  acted  upon,  and  expressed  by  public 
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men  under  circumstances  which  entitle  them  to  very  great 
weight. 

The  subject  of  the  suspension  of  the  Habeas  Corpus  was  first 
discussed  in  Congress  in  1807,  when  a  bill  for  that  purpose  was 
introduced  and  passed  by  the  Senate,  but  rejected  by  the  House. 
This  has  already  been  referred  to ;  but  the  opinions  then  ex- 
pressed as  to  the  department  in  which  the  power  was  reposed, 
have  a  direct  bearing  upon  the  question  of  authority. 

Mr.  Jefferson  was  President,  and  the  history  of  the  transac- 
tion furnishes  conclusive  evidence  that  he  did  not,  for  a  moment, 
claim  the  power  as  existing  in  his  department,  but  conceded  it 
to  belong  to  the  legislative. 

Timothy  Pickering,  John  Quincy  Adams,  and  William  B. 
Giles,  were  members  of  the  Senate.  Their  names  are  mentioned 
as  distinguished  statesmen  of  their  day.  The  Senate  passed  the 
bill  entitled,  ''  An  Act  to  Suspend  the  Privilege  of  the  Writ  of 
''  Habeas  Corpus  for  a  Limited  Time  in  Certain  Cases."  It 
appears  to  have  been  a  unanimous  vote.  The  bill  was  reported 
by  a  committee  composed  of  Messrs.  Giles,  Adams,  and  Smith 
of  Maryland.  (3d  voL  Benton's  Deb.,  490.) 

It  is  to  be  inferred  that  the  President  and  the  Senators 
from  all  the  States  concurred  in  this  construction.  The  bill  was 
sent  from  the  Senate  to  the  House  of  Representatives,  and, 
although  rejected  by  them,  it  was  not  for  a  moment  doubted 
that  the  power  of  suspension,  upon  the  occasions  contemplated 
by  the  Constitution,  appertained  exclusively  to  the  Legislative 
department.  This  is  sustained  by  the  following  quotations  from 
the  speeches  delivered  in  the  House : 

Mr.  Burwell  said,  '^If  that  be  the  case,  upon  what  ground 
''  shall  we  suspend  the  Writ  of  Habeas  Corpus?  .  .  .  .  . 
'^  Nothing  but  the  most  imperious  necessity  would  excuse  us  in 
"  confiding  to  the  Executive,  or  any  person  under  him,  the  power 
''  of  seizing  and  confining  a  citizen,  upon  bare  suspicion,  for 
"  three  months,  without  responsibility  for  the  abuse  of  such 
'' unlimited  discretion." 

Mr.  Elliott  said,  ''We  can  suspend  the  Writ  of  Habeas  Corpus 

''  only  in  a  case  of  extreme  emergency 

"  But  we  shall  be  told  that  the  Constitution  has  contemplated 
"  cases  of  this  kind,  and,  in  reference  to  them,  invested  us  with 
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^'  unlimited  discretion.  When  any  gentleman  shall  advance  such 
"  a  230sition,  we  shall  meet  him  upon  that  ground,  and  put  the 
''  point  at  issue." ; 

Mr.  Eppes  said,  ''By  this  bill  we  are  called  on  to  exercise  one 
"  of  the  most  important  powers  vested  in  Congress  by  the  Con- 

''  stitution  of  the  United  States The  words 

"  of  the  Constitution  are,  '  The  privilege  of  the  Writ  of  Habeas 
''  Corpus  shall  not  be  suspended,  unless  when,  in  cases  of  rebel- 
''  lion  or  invasion,  the  public  safety  may  require  it.'     The  word- 
"  ing  of  this  clause  of  the  Constitution  deserves  peculiar  atten- 
''  tion.     It  is  not  in  every  case  of  invasion,  nor  in  every  case  of 
''  rebellion,  that  the  exercise  of  this  power  by  Congress  can  be 
''justified  under  the  words  of  the  Constitution.      .     .     .     .     . 

"  The  Constitution,  however,  having  vested  this  power  in  Con- 
"  gross,  and  a  branch  of  the  Legislature  having  thought  its 
"  exercise  necessary,  it  remains  for  us  to  inquire,  whether  the 
"  present  situation  of  our  country  authorizes,  on  our  part,  a 
"  resort  to  this  extraordinary  measure." 

Mr,  Varnum  said,  "  I  consider  the  country,  in  a  degree,  in 
"  a  state  of  insecurity;  and  if  so,  the  power  is  vested  in  Con- 
"  gross,  under  the  Constitution,  to  suspend  the  Writ  of  Habeas 
"  Corpus." 

Mr.  Sloan  said,  "  Had  this  measure  been  brought  forward  a 
"  month  or  six  weeks  ago,  I  should  have  voted  for  it."     .     .     . 

Mr.  Bidwell  said,  "  Before  the  passing  of  any  bill  of  this 
"  nature,  the  House  ought  to  have  satisfactory  proof  that  a 
"  rebellion  in  fact  existed  (for  there  was  no  pretence  of  an  inva- 
"  sion),  and  that  the  public  safety  required  a  suspension  of  the 
"  privilege  of  Habeas  Corpus.  By  the  terms  of  the  Constitu- 
"  tion,  both  of  these  prerequisites  must  concur  to  authorize  the 
"  measure." 

Mr.  J.  Randolph  said,  "  It  appears  to  my  mind  like  an  oblique 
"  attempt  to  cover  a  certain  departure  from  the  established  law 
"  of  the  land,  and  a  certain  violation  of  the  Constitution  of  the 
"  United  States,  which,  we  are  told,  have  been  committed  in  this 
"  country.  Sir,  recollect  that  Congress  met  on  the  first  of 
"  December,  that  the  President  had  information  of  the  incipient 
"  stage  of  this  conspiracy  about  the  last  of  September,  that  the 
"  proclamation  issued  before  Congress  met,  and  yet  that  no  sug- 
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'' gestion,  either  from  the  Executive  or  from  either  branch  of 
"  the  Legislature,  has  transpired  touching  the  propriety  of  sus- 
"  pending  the  Writ  of  Habeas  Corpus,  until  this  violation  has 
"  taken  place.  I  will  never  agree  in  this  sideway,  to  cover  up 
'^  such  a  violation,  by  a  proceeding  highly  dangerous  to  the 
"  liberty  of  the  country,  or  to  agree  that  this  invaluable  privi- 
'^  lege  shall  be  suspended,  because  it  has  been  already  violated, 
"  and  suspended  too,  after  the  cause,  if  any  there  was,  for  it  has 
'^  ceased  to  exist." 

Mr.  Smilie  said,  ''A  suspension  of  the  privilege  of  the  "Writ 
''  of  Habeas  Corpus  is,  in  all  respects,  equivalent  to  repealing 
''  that  essential  part  of  the  Constitution  which  secures  that  prin- 
''  ciple  which  has  been  called  the  palladium  of  '  personal  liberty.' 
"  If  we  recur  to  England,  we  shall  find  that  the  Writ  of  Habeas 
"  Corpus  in  that  country  has  been  frequently  suspended.     But 

"  under  what  circumstances  ? We  have 

'^  taken  from  the  statute  of  this  country  (England)  this  most 
^'valuable  part  of  our  Constitution.  The  Convention  who  framed 
''  that  instrument,  believing  that  there  might  be  cases  when  it 
"  would  be  necessary  to  vest  a  discretionary  power  in  the  Exe- 
^'cutive,  have  constituted  the  Legislature  the  judges  of  this 
'^  necessity ;  and  the  only  question  to  be  determined  now  is, 
''  does  this  necessity  exist?"  (3d  vol.  Benton's  Deb.,  504-514.) 

On  the  17th  of  February,  1807,  the  House  of  Representatives 
proceeded  to  consider  the  motion  of  Mr.  Broom,  to  wit:  '' Re- 
"  solved,  that  it  is  expedient  to  make  further  provision  by  law 
"  for  securing  the  privilege  of  the  Writ  of  Habeas  Corpus  to 
"  persons  in  custody,  under  or  by  color  of  the  authority  of  the 
"  United  States." 

Mr.  Broom  said,  "  This  privilege  of  the  Writ  of  Habeas 
"  Corpus  has  been  deemed  so  important  that  by  the  ninth  sec- 
'^  tion  of  the  first  Article  of  the  Constitution  it  is  declared  that 
''  it  '  shall  not  be  suspended,  unless  when,  in  cases  of  rebellion 
'^ '  or  invasion,  the  public  safety  may  require  it.'  Such  is  the 
"  value  of  this  privilege  that  even  the  highest  legislative  body 
"  of  the  Union — the  legitimate  representatives  of  the  nation — - 
''  are  not  intrusted  with  the  guardianship  of  it,  or  suffered  to 
"  lay  their  hands  upon  it,  unless  when,  in  cases  of  extreme 
"  danger,  the  public  safety  shall  make  it  necessary 
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This  constitutional  provision  was  intended  only  as  a  check 
upon  the  power  of  Congress  in  abridging  the  privilege,  but 
was  never  intended  to  prevent  them  from  intrenching  it  around 
with  sound  and  wholesome  laws ;  on  the  contrary,  it  was  ex- 
pected that  Congress  were  prohibited  from  impairing  at  their 
pleasure  this  privilege, — that  they  would  regard  it  as  of  high 
importance,  and,  by  coercive  laws,  insure  its  operation."  .  . 
Mr.  Bid  well  said,  ^'The  Constitution,  by  restricting  the  Legis- 
lature from  suspending  it,  except  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  a  suspension,  had 
recognized  it  as  a  writ  of  right,  and  our  statutes  had  autho- 
rized certain  courts  and  magistrates  to  grant  it." 
Mr.  G.  W.  Campbell  said,  '^  This  provision  evidently  relates 
to  Congress^  and  was  intended  to  prevent  that  body  from  sus- 
pending by  law  the  Writ  of  Habeas  Corpus,  except  in  the 
cases  stated,  and  has  no  relation  whatever  to  the  act  of  an 
individual  in  refusing  to  obey  the  Writ, — such  refusal  or  dis- 
obedience would  not  certainly  suspend  the  privilege  of  that 
Writ,  and  must  be  considered  in  the  same  point  of  view  as  the 
violation  of  any  other  public  law  made  to  protect  the  liberty 

of  the  citizen." 

Mr.  Holland  said,  '^But,  sir,  so  far  as  respects  the  Habeas 
Corpus,  the  suspension  of  it  applies  to  the  Legislature^  and  not 
to  persons.  The  Constitution  says,  it  shall  not  be  suspended 
but  in  case  of  rebellion,  or  when  the  public  safety  requires  it. 
This  prohihition  manifestly  applies  to  the  Legislature^  and  not 

to  persons  in  their  individual  capacity." 

Mr.  J.  Kandolph  said,  "  The  Writ  of  Habeas  Corpus  is  the 
only  Writ  sanctioned  by  the  Constitution.    It  is  guarded  from 
every  approach,  except  hy  the  two  Houses  of  Congress,''    (3d 
vol.  Benton's  Debates,  pp.  520-540.) 

In  1842,  in  the  debate  on  the  bill  to  indemnify  Gen.  Jackson 
for  the  fine  imposed  on  him  by  Judge  Hall,  at  New  Orleans, 
Mr.  Bayard  said,  ''  Congress  may  indeed  suspend  the  privilege 
''  of  the  Writ  of  Habeas  Corpus,  but  cannot  declare  martial  law 
^Ho  be  the  law  of  the  United  States,  or  of  any  part  of  them. 

'^ The  Constitution  says,  Congress  shall  have 

"  power  to  declare  war,  to  raise  armies,  to  provide  a  navy,  to 
'^  provide  arms  and  munitions  of  war,  and  to  make  rules  for  the 
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^'  and  specific  powers  it  has  been  inferred  that  Congress  may 
^^  declare  martial  law.  To  avoid  this  very  conclusion  there  is 
"  an  express  provision  in  the  very  next  section,  among  the  re- 
^'  strictions  on  the  powers  of  Congress,  declaring  that  the  remedy 
''  of  the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless 

^'  In  cases  of  rebellion  or  invasion All  Congress 

'^  can  do,  even  in  cases  of  rebellion  or  invasion,  is  to  suspend 
'^  the  privilege  of  the  Writ  of  Habeas  Corpus ;  and  that  can  be 
"  done  by  Congress  only — not  by  an  officer  of  the  Government — 
^^  without  its  authority."  (Vol.  XI Vj  Benton's  Debates,  page 
62T.) 

On  January  14,  1843,  the  same  subject  was  discussed  in  the 
House  of  Representatives. 

Mr.  Hunt  said  (after  quoting  the  ninth  section  of  the  first 
Article  of  the  Constitution,  which  provides  that  the  privilege  of 
the  Writ  of  Habeas  Corpus  shall  not  be  suspended,  unless  when, 
in  cases  of  rebellion  or  invasion,  the  public  safety  may  require 
it),  ''Who  was  to  be  the  judge  of  that  necessity  ?  Was  it  the 
"President  of  the  United  States,  or  any  subordinate  officer  in 
''  command  ?  No ;  it  w^as  the  Legislature  of  the  country  that 
''was  the  judge,  and  the  only  judge  of  that  necessity.  He 
"supported  the  position  by  citing  the  practice  of  Mr.  Jefferson, 
"  who,  in  1807,  as  President  of  the  United  States,  applied  to 
"  Congress  for  a  temporary  suspension  of  the  Writ  of  Habeas 
"  Corpus  for  three  months ;  which,  however,  w^as  refused  by  the 
"  House  of  Representatives,  where  the  bill  was  defeated,  which 
"  had  passed  the  Senate  for  that  purpose." 

In  the  House  of  Representatives,  in  the  debate  on  the  bill  to 
indemnify  General  Jackson,  January  2,  1844,  Mr.  Barnard 
said,  "  The  Constitution  gave  Congress  authority  to  pass  laws 
"for  the  regulation  of  the  army  and  navy  of  the  United  States, 
"and  under  that,  Congress  have  passed  laws  for  the  government 
"  of  the  army  and  navy  and  the  militia.  That  code  was  appli- 
"  cable  to  the  officers  and  soldiers,  and  to  the  militia,  when  in 
"  service ;  but  it  was  not  applicable  to  any  other  human  being. 
"  Congress  itself  could  not  proclaim  martial  law.  It  might  sus- 
^'pend  the  Habeas  Corpus  Aet,  but  it  could  not  suspend  the 
"  Constitution.    A  proclamation  of  martial  law  by  the  Congress 
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"  of  tlie  tJnited  States  would,  of  itself,  be  a  violation  of  the 
"  Constitution."     (Vol.  XIV,  Benton's  Debates,  p.  657.) 

In  an  opinion  delivered  by  Mr.  Attorney-General  Gushing, 
upon  the  subject  of  martial  law,  and  the  suspension  of  the 
Habeas  Corpus,  in  February,  1857,  growing  out  of  a  proclama- 
tion of  martial  law  by  the  Governor  of  Washington  Territory, 
in  order  to  suspend  the  Habeas  Corpus,  this  language  is  used: 
''  The  opinion  is  expressed  by  commentators  on  the  Constitution, 
*'that  the  right  to  suspend  the  Writ  of  Habeas  Corpus,  and 
''  also   that  of  judging  when   the   exigency  has  arisen,  belongs 

''exclusively  to  Congress. It  may  be  assumed,  as  a 

''general  doctrine  of  constitutional  jurisprudence  in  all  the 
"  United.  States,  that  the  power  to  suspend  laws,  whether  those 
"  granting  the  Writ  of  Habeas  Corpus,  or  any  other,  is  vested 
"exclusively  in  the  Legislature  of  the  particular  State." 
(Opinions  of  Attorneys-General,  Vol.  VIII,  p.  365.) 

It  is  a  question  well  w^orthy  of  consideration,  whether,  after 
so  long  and  continuous  a  stream  of  authority  has  been  flowing 
in  this  one  direction,  it  can  be  necessary  to  go  into  any  other 
argument  to  prove  this  power  to  be  vested  in  the  Legislative 
department.  If  the  framers  of  the  Constitution  so  understood 
and  intended  it,  that  is  an  end  to  the  controversy.  That  they 
did  so  understand  and  intend  is  abundantly  sustained  by  the 
history  of  the  clause  and  the  authorities  herein  cited. 

It  would  be  a  most  remarkable  instance  of  inaccuracy,  if  they 
had  used  language  which  misled  themselves  and  all  other  per- 
sons who  examined  the  subject  for  a  period  of  seventy  years. 
Such  weight   of  authority   would,  in  reference  to  almost  any 
other  subject,  have  closed  the  door  to  question  or  doubt  forever. 
Is  the  statement  "  that  so  far  as  authority  goes  it  is  a  question 
"of  first  impression,"  borne  out  by  the  facts  ?     It  is  true  that 
this  remark  has  reference  only  to  judicial  authority.     But  this, 
with  the  absence  of  any  allusion  to  the  proceedings  of  the  con- 
ventions and  of  Congress,  6y  the  text-writers  hereinbefore  cited, 
except  a  very  slighting  reference  to  Judge  Story's  Commen- 
aries,  would  lead  the  reader  who  had  not  examined  the  subject 
0  infer  that  there  was  no  aid  to  be  had  from  the  records  of  the 
past,  whereas  a  flood  of  light  is  poured  in  by  authorities  quite 
as  persuasive  and  conclusive  as  any  judicial  opinions  could  be, 
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however  well  considered.  It  would  certainly  have  been  more 
satisfactory  to  have  had  some  explanation  of  these  authorities 
in  connection  with  the  statement  referred  to,  and  before  it  was 
made. 

In  view  of  the  authorities  it  is  now  affirmed,  that  so  far  from 
its  being  a  question  of  first  impression,  it  is  in  truth  most  clearly 
settled,  and  should  be  set  at  rest  for  all  time. 


DOES    THE    CONSTITUTION,  BY   ITS    OWN    TERMS,  VEST    THE 
POWER  IN  THE  PRESIDENT? 

Having  disposed  of  the  question  of  authority,  the  pamphlet 
proceeds  to  show  that  the  Constitution,  by  its  own  terms,  vests 
the  power  in  the  President.  The  propositions  advanced  may  be 
stated  thus  : 

1.  That  what  the  Constitution  has  ordained  on  this  subject  is 
all  the  law  required  for  bringing  it  into  operation. 

2.  The  Constitution  itself  authorizes  its  suspension  under 
conditions,  and,  therefore,  suspension  in  the  cases  supposed  is 
an  Executive  act,  and  it  never  can  become  anything  but  an 
Executive  act ;  hence,  Congress  could  not  authorize  it. 

3.  That  the  conditions  of  rebellion  and  invasion,  and  the 
demands  of  the  public  safety  in  such  a  conjuncture,  are  within 
the  proper  functions  of  the  Executive  department ;  that  the 
President  may  establish  them,  and  the  power  of  denying  the 
privilege  for  a  season  belongs  wholly  to  his  office,  with  the  effect 
which  the  Constitution  allows. 

1.  As  to  whether  that  which  the  Constitution  has  ordained  is 
all  the  law  required  for  bringing  it  into  operation. 

Suspension,  practically,  must  be  worked  out  somewhat  in  this 
manner.  A  man  is  arrested,  charged  with  a  crime ;  he  applies 
to  a  State  or  Federal  Court  for  a  Habeas  Corpus ;  the  Court 
to  which  the  application  is  made,  finding  that  there  is  no  law 
suspending  the  Habeas  Corpus,  grant  the  Writ;  all  officers, 
civil  and  military,  are  bound  to  obey  it.  It  is  a  matter  of  every- 
day practice  to  release  minors  from  the  army  by  this  Write. 
Upon  the  issue  of  the  Writ,  and  the  return  showing  that  the- 
applicant  is  confined  without  a  lawful  ground  of  detention,  the 
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Court  is  bound  to  order  his  discharge,  and  the  officer  is  bound 
to  yield  obedience.  On  the  contrary,  if  an  act  of  suspension 
had  been  passed  by  Congress,  the  Court  would  examine  the  peti- 
tion, and  if  the  case  appeared  to  be  one  of  those  in  which  the 
act  was  intended  to  operate,  the  Judge  would  refuse  to  grant  the 
Writ.  If,  however,  there  should  be  a  doubt  about  it,  or  for 
any  reason  the  Court  should  have  granted  the  Writ,  when  the 
return  to  it  was  made,  and  it  appeared  by  the  return  that  the 
Writ  was  improvidently  issued,  as  being  in  contravention  of  the 
law  of  Congress,  the  Court  would  merely  so  decide,  and  remand 
the  prisoner. 

By  reason  of  the  Act  of  Congress,  the  confinement  and  de- 
tention would  become  lawful  as  regarded  such  persons  as  were 
within  the  purview  of  the  Act,  and  the  Courts  would  be  bound 
so  to  decide,  and  deny  the  Writ  in  the  first  instance ;  or  if  they 
had  issued  it,  they  would  refuse  to  discharge  upon  being  informed 
by  the  return  that  the  prisoner  was  held  under  the  provisions  of 
the  act  of  suspension.  This  rule  would  prevail  for  so  long  a 
period  as  the  conditions  contemplated  by  the  act  continued  to 
exist. 

That  would  be  the  regular,  as  well  as  the  most  appropriate 
method  of  working  out  the  suspension  in  all  such  places  as  the 
Courts  were  holding  their  sessions,  free  from  mob  or  revolu- 
tionary violence  and  influence.  This  would  be  *' denying," 
''deferring,"  '^  delaying,"  hanging  up  for  such  season  as  was 
provided  by  the  act  of  Congress,  in  accordance  with  the  Con- 
stitution. 

When  the  courts  could  not  sit,  or  for  any  reason,  the  officers 
who  had  custody  of  such  prisoners  were  persuaded  that  harm 
would  befall  the  Government  by  reason  of  their  obedience  to 
the  Writ,  if  issued  by  a  court,  the  act  of  Congress  might  autho- 
rize them  to  detain  the  persons  so  arrested  for  such  length  of 
time  as  the  public  exigency  demanded,  or  to  refuse  even  to  obey 
the  court  in  the  making  of  any  order  in  violation  of  the  law. 
This  would  be  another  mode  of  working  out  the  suspension. 

But  in  either  mode  there  must  be  a  law,  an  act  of  Congress, 
as  a  rule  of  action  both  for  the  courts  and  the  officers  who  may 
have  custody  of  the  arrested  persons.  They  cannot  take  the  ipse 
dixit  of  any  one.     Officers   cannot  detain  a  prisoner  without 
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authority  of  law  in  any  case.  Certainly  it  will  not  be  pretended 
that  each  marshal,  or  jailer,  or  military  officer,  who  may  have  a 
prisoner  in  custody,  has  the  right,  under  the  Constitution,  to 
determine  whether  there  is  rebellion  and  invasion,  and  whether 
or  not  the  public  safety  requires  the  Habeas  Corpus  to  be  sus- 
pended by  him  in  the  particular  case.  The  confusion  resulting 
from  such  a  system  is  too  evident  to  allow  of  any  such  interpre- 
tation. 

Again,  if  the  constitutional  clause  is  all  the  law  required  for 
bringing  it  into  operation,  is  it  not  then  a  law  which  all  men 
are  alike  bound  to  obey  and  fulfil, — the  President,  the  judges, 
the  marshals,  the  jailers,  the  military  officers,  and  all  others  ? 
In  that  aspect  of  the  matter  the  question  becomes  a  judicial  one. 

The  judges,  when  applied  to  for  a  Habeas  Corpus,  would  have 
to  inquire :  1.  Whether  there  was  a  rebellion  or  invasion.  2. 
If  they  decided  that  either  existed,  they  would  have  to  inquire 
whether  the  public  safety  required  the  suspension  or  not.  No 
officer  can  refuse  to  obey  a  lawful  writ  of  a  court ;  and,  until 
an  act  of  Congress  is  passed  taking  away  the  power  from  the 
courts  to  issue  and  enforce  obedience  to  their  authorized  writs, 
all  men  must  obey.  When  the  writ  was  issued,  and  the  prisoner 
brought  into  court,  it  would  be  purely  a  judicial  question  whether 
the  case  fell  within  the  contemplation  of  the  clause  or  not.  The 
officer  who  held  the  prisoner  in  custody  could  not  decide  the 
question  for  the  court. 

'-'  Our  Constitution,  on  the  contrary,  speaks  to  all  subordinate 

'^  authorities  created  by  it The  Constitution  is 

^'itself  the  authority,  and  all  that  remains  is  to  execute  it  in 
'^  the  conditioned  case."  (Pamphlet,  page  21.) 

Who  are  the  '^  subordinate  authorities"  thus  spoken  to  ?  And 
what  is  the  conditioned  case?  Are  they  not  the  judges,  the 
President,  the  marshals,  and  all  other  officers,  civil  and  mili- 
tary ?  Is  not  the  conditioned  case  given  by  the  Constitution  ? 
The  argument  proves  too  much.  It  makes  suspension  the  active 
operative  law  in  the  conditioned  case,  and  of  course  renders  it 
a  judicial  question,  whether  the  case  has  arisen  or  not,  that  will 
not  be  contended  for  by  any  one. 

The  foregoing  remarks  are  intended  to  show  that  an  act  of 
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Congress  is  necessary  to  bring  into  operation  the  principle  of 
suspension  provided  for  by  the  Constitution. 

2.  Is  suspension,  under  the  Constitution,  an  Executive  act, 
and  can  it  become  nothing  else  than  an  Executive  act  ? 

It  has  already  been  contended,  with  what  success  the  reader 
must  determine,  that  if  the  question  was  left  under  the  consti- 
tutional clause  without  an  act  of  Congress,  the  suspension  would 
really  be  a  judicial,  not  an  Executive  act ;  or,  if  not  solely  judi- 
cial, it  would  be  an  act  of  the  marshals,  jailers,  and  other  officers 
who  happened  to  have  the  custody  of  the  arrested  persons,  con- 
jointly with  the  courts.  In  point  of  fact  it  would  not  and  could 
not  become  an  act  of  the  President.  He  has  no  direct  or  im- 
mediate custody  or  control  over  the  persons  arrested  under  the 
law  in  reference  to  treason.  They  are  in  the  custody  of  the 
law.  They  are  to  be  held  under  the  law,  tried  under  the  law, 
and  punished  or  discharged  under  the  law.  He,  as  commander- 
in-chief  of  the  army  and  navy,  has  prisoners  of  war  under  his 
control.  This  is  by  the  law  of  nations  and  of  war.  But  not 
so  with  persons  who  are  not  such  prisoners.  A  man  arrested 
for  treason,  or  treasonable  practices,  is  no  more  under  the  con- 
trol or  in  the  custody  of  the  President  than  such  as  are  detained 
for  counterfeiting  or  robbing  the  mails,  or  any  other  crime  of 
like  character.  Therefore,  when  a  Writ  of  Habeas  Corpus  is 
issued  by  a  court  to  a  marshal  or  jailer,  commanding  him  to 
bring  before  the  court  a  prisoner,  and  the  marshal  or  jailer 
refuses  so  to  do,  it  is  not  the  President  who  refuses  to  obey  the 
writ,  and  thereby  suspends  the  privilege,  either  personally  or 
acting  through  the  subordinate  officer. 

The  act  of  suspension  consists  in  the  refusal  to  'obey.  That 
is  simply  and  exclusively,  the  act  of  the  officer,  and  he  is  liable 
personally  for  all  the  consequences.  The  President  is  in  no 
sense  responsible  for  it,  and  his  order  is  no  protection  to  the 
officer. 

It  is  unreasonable  to  say  that  an  act  which  is  to  be  performed 
by  an  officer  of  the  law,  who  is  to  look  to  the  law,  and  not  to 
the  President,  for  his  rule  of  action,  and  who  in  his  sphere  is  as 
independent  of  the  President  as  the  President  is  of  him  in  the 
discharge  of  his  duties,  is  an  act  of  the  President,  and  cannot 
be  anything  else. 


39 

It  is  assumed  that  when  Mr.  Binney  uses  the  word  ''  Execu- 
tive" he  means  '^  President,"  and  treats  the  terms  as  convertible. 
If,  however,  a  distinction  is  to  be  drawn  between  ^'President" 
and  '^Executive,"  meaning  by  the  first  to  designate  the  indivi- 
dual chief  magistrate,  and  by  the  latter  all  executive  officers  of 
the  Government  who  derive  their  appointment  from  the  Presi- 
dent, and  whose  duty  it  is  to  aid  in  the  execution  of  the  laws  as 
well  as  the  President,  then  the  argument  which  has  already  been 
advanced  as  to  suspension  by  them  under  the  rule  proposed  recurs 
in  full  force. 

It  is  not  doubted  that  Congress  might  (and  it  would  be  in  the 
highest  degree  proper),  in  the  suspension  act,  impose  certain 
duties  upon  the  President,  and  invest  him  with  certain  discre- 
tionary powers  as  to  time,  place,  classes  of  persons,  and  other 
circumstances  connected  with  the  suspension ;  but  it  is  not  less 
clear  that  they  could  in  like  manner  confer  similar  powers  and 
impose  similar  duties  upon  other  officers,  both  civil  and  military, 
for  the  purpose  of  carrying  the  act  into  effect.  Indeed  it  would 
be  absolutely  necessary  that  they  should  clearly  define  the  duties 
of  such  officers  in  the  premises,  in  order  to  protect  them  from 
liability  for  damages  in  civil  actions,  to  guard  the  persons 
arrested  from  arbitrary  oppression,  and  efficiently  promote  the 
public  safety. 

3.  But  it  is  contended  that  the  establishment  or  declaration 
of  the  existence  of  rebellion  and  invasion,  and  the  demands  of 
the  public  safety,  are  within  the  proper  functions  of  the  Execu- 
tive department  of  our  Government,  and  therefore  that  the 
power  of  suspension  belongs  to  the  office  of  President,  with  the 
efi'ect  which  the  Constitution  allows. 

The  first  part  of  this  proposition  demands  careful  examina- 
tion. The  Constitution  does  not,  in  express  terms,  confer  upon 
the  President,  or  confide  to  him,  the  duty  of  deciding  or  declaring 
when  the  conditions  of  rebellion  or  invasion  exist.  JSTor  does  it 
either  expressly,  or  by  implication,  deny  the  power  or  duty  to 
Congress. 

The  language  in  that  instrument  which  connects  him  or  his 
duties  dii'ectly  mth  either  is  the  provision,  ''  that  the  President 
^'  shall  be  commander-in-chief  of  the  army  and  navy  of  the  United 
"  States,  and  of  the  militia  of  the  several  States  when  called  into 
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''  the  actual  service  of  the  United  States/'  That  is  when,  by 
an  act  of  Congress,  they  are  called  into  actual  service,  he  is 
commander.  He  cannot  call  into  existence  a  corporal's  guard 
without  the  authority  of  law. 

Congress  are  alone  authorized  ''to  declare  war,"  ^^  to  raise 
and  support  armies,"  ^'to  provide  and  maintain  a  navy,"  "to 
make  rules  for  the  government  and  regulation  of  the  land  and 
naval  forces,"  and  "to  provide  for  calling  forth  the  militia  to 
execute  the  laws  of  the  Union,  suppress  insurrections,  and  repel 
invasions." 

Under  these  provisions,  it  would  seem  to  be  fair  to  infer  that 
Congress  has  the  power  either  to  decide  for  themselves  or  to 
vest  the  discretion  of  declaring  when  invasion  or  rebellion  have 
occurred,  in  such  officer  as  they  might  deem  best  for  the  public 
interest.  This  power  was,  in  fact,  exercised  in  the  adoption  of 
the  act  of  1792.  The  authority  conferred  by  that  act  to  call  out 
the  militia  was  to  be  executed  by  the  President  in  the  case  of  the 
obstruction  to  the  laws,  upon  being  notified  of  the  occurrence  by 
the  Associate  Justice  or  a  District  Judge  of  the  proper  court. 
This  was  the  first  act  on  the  subject,  and  although  passed,  as  Mr. 
Binney  says,  in  "a  spasm  of  jealousy,"  it  was  signed  and  acted 
upon  by  General  Washington.  It  was  repealed  in  1795,  and  a 
substitute  passed,  by  which  the  President  was  authorized  to  call 
out  the  militia  when  the  laws  of  the  United  States  were  opposed, 
or  their  execution  obstructed  by  combinations  too  powerful  to  be 
suppressed  by  the  ordinary  course  of  judicial  proceedings,  or  by 
the  powers  vested  in  the  marshals. 

Mr.  Binney  considers  the  act  of  1795  as  very  potent  proof 
of  the  power  and  duty  of  the  President  in  this  matter,  but 
points  out  no  reason  why  the  act  of  1792  was  not  quite  as  con- 
clusive as  to  the  power  of  Congress  to  vest  the  discretion  in 
any  other  officer,  and  especially  in  a  United  States  Judge. 

The  case  of  Martin  v,  Mott,  12  Wheaton,  19,  certainly  does  not 
see  in  the  act  of  1795  anything  more  than  an  authority  to  the 
President  to  call  out  the  militia  when  the  exigency  had  arisen, 
and  it  only  decides  that  which  is  a  well-recognized  rule  of  law, 
that  when  a  statute  provides  that  an  act  shall  be  done  by  any 
person  upon  his  own  judgment  as  to  the  contingency  having 
arisen,    no    one    can    go    behind    his    decision.     Mr.    Justice 
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Storjj  in  delivering  the  opinion  of  the  Court,  said :  "  The  power 
''  thus  confided  to  the  President  is,  doubtless,  of  a  very  high 

''  and    delicate  nature If  it  be  a  limited  power,  the 

"  question  arises,  by  whom  is  the  exigency  to  be  judged  of  and 

"  decided  ? We  are  all  of  opinion  that  the  authority  to 

"  decide  whether  the  exigency  has  arisen,  belongs  exclusively  to 
^Hhe   President,  and  that  his   decision  is  conclusive   upon   all 

*'  other  persons The  law  does  not  provide  for  any 

'^  appeal  from  the  judgment  of  the  President When- 

"  ever  a  statute  gives  a  discretionary  power  to  any  person,  to  be 
''  exercised  by  him  upon  his  own  opinion  of  certain  facts,  it  is  a 
"  sound  rule  of  construction  that  the  statute  constitutes  him  the 
'^  sole  and  exclusive  judge  of  the  existence  of  these  facts  ;  and 
"  in  the  present  case  we  are  all  of  opinion  that  such  is  the  true 
"  construction  of  the  act  of  1795." 

"Will  this  be  called  an  ^'  obiter?  "  It  decides  that  the  power 
of  the  President  to  declare  the  existence  of  invasion  is  derived 
from  the  statute,  and  as  the  statute  had  given  him  discretionary 
power,  the  exercise  of  that  power  was  conclusive. 

So  far  as'the  action  of  Congress  is  concerned,  the  ^' voice" 
of  the  act  of  1792  was  to  the  effect  that  Congress  could  vest 
the  power  of  deciding  as  to  the  fact  of  rebellion  in  what  officer 
they  saw  fit ;  and  the  case  of  Martin  v,  Mott  decides,  that  as 
to  invasion,  the  power  of  the  President  in  this  regard  springs 
from  the  authorization  of  the  act  of  1795. 

It  being  established  that  Congress  may  either  decide  for 
themselves,  or  vest  the  discretion  of  deciding  when  rebellion  or 
invasion  exists,  in  any  officer  they  may  deem  best  for  the  public 
interest,  and  there  being  no  exclusive  power  in  the  President 
under  the  Constitution  so  to  decide,  by  virtue  of  his  office,  the 
argument  based  upon  the  assertion  of  such  power  in  him  falls  to 
the  ground.  To  infer  that,  because  the  President  was  authorized 
by  the  act  of  Congress  of  1795  to  declare  the  existence  of 
rebellion  or  invasion,  he  was  also  empowered  to  suspend  the 
Habeas  Corpus  under  the  Constitution,  is  to  admit  that, 
because  the  act  of  1792  vested  the  same  discretion  in  a  judge, 
like  power  of  suspension  in  the  same  case  was  given  to  the 
judge.     The  statement  of  this  proposition  is  its  own  refutation. 

This  matter  of  the  President's  peculiar,  inherent,  self-sup- 
porting constitutional  authority  to  decide  upon  and  declare  the 
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existence  of  rebellion  or  invasion,  with  the  deduction  from  it,  is 
therefore  out  of  the  case. 

The  fallacy  as  to  Executive  power  under  this  clause  has  its 
origin  in  the  erroneous  assumption  that  the  ^^  clause"  is 
enlarging  instead  of  restrictive  in  its  character,  and  that  the 
President  derives  his  power  from  the  Constitution  to  decide  or 
declare  when  rebellion  or  invasion  exists.  It  is  not  intended  to 
deny  that  the  President  may,  when  the  conditions  of  rebellion 
or  invasion  have  occurred,  take  such  precautionary  measures, 
based  upon  the  facts  as  they  exist,  and  subject  to  the  future 
action  of  Congress,  as  may  be  demanded  by  the  public  safety. 
Nothing  is  either  affirmed  or  denied  in  reference  to  the  power  of 
the  President  in  such  an  emergency,  as  it  does  not  belong  to 
the  present  discussion. 

The  position  now  taken  goes  no  farther  than  merely  to  assert 
that  the  power  of  declaring  the  existence  of  rebellion  or  inva- 
sion beloDgs,  constitutionally,  to  Congress  ;  that  they  can  vest 
the  discretion  of  deciding  upon  the  same  facts  in  any  officer 
they  may  deem  best;  and  that  the  power  of  the  President  to 
declare  their  existence  authoritatively  and  conclusively,  comes 
not  from  the  Constitution,  but  from  the  act  of  Congress;  and 
hence  the  error  as  to  his  power  to  suspend  the  Habeas  Corpus, 
predicated  upon  the  mistake  as  to  his  authority  in  regard  to  the 
declaration  of  the  existence  of  rebellion  or  invasion,  is  readily 
and  easily  comprehended. 

The  proposition  that  the  ^'  clause  "  is  a  restriction  instead  of 
a  grant  of  authority,  has  already  been  discussed,  ante^  p.  8-11. 

If  it  is  a  restriction,  not  a  grant  of  power,  and  the  power 
to  suspend  is  derived  to  Congress  from  other  parts  of  the  Con- 
stitution, and  especially  from  the  clause  authorizing  them  to 
provide  for  the  suppression  of  insurrection,  and  the  repelling  of 
invasion,  it  is  clear  that  the  Habeas  Corpus  clause  is  not  a  law, 
self-executive  and  becoming  operative  by  way  of  suspension, 
when  the  contemplated  conditions  exist,  but  that  it  is  a  prohibi- 
tion applicable  to  Congress  only,  and  leaving  it  to  their  legisla- 
tive discretion  to  decide  whether  the  contingencies  provided  for 
have  arisen  or  not,  and  making  it  their  duty  to  exercise  the 
remnant  of  power  left  in  them,  upon  the  occurrence  of  the 
required  conditions. 

The  admission,  however,  that  the  clause  is  a  grant  of  power, 
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instead  of  a  restriction,  upon  that  granted  elsewhere,  does  not 
materially  affect  the  question  of  the  exclusive  right  of  Congress. 
For,  if  any  ellipsis  is  to  be  supplied,  so  as  to  make  the  sense 
complete,  the  materials  for  the  addition  are  to  be  drawn  from 
the  ordinary  rules  of  construction  governing  in  such  cases : 
such  as  analogy,  position,  context,  judicial  and  contemporaneous, 
official  and  historical  construction.  Apply  these  rules,  and  the 
words  to  be  added  are,  "  And  then  it  may  be  suspended  hy 
"  Congress,^'  So  decided  is  the  argument,  from  position  and 
context,  that  no  text-writers,  or  other  persons,  whether  in  the 
State  Conventions,  or  Congress,  or  judges,  or  lawyers,  prior  to 
the  year  1861,  ever  suggested  a  doubt  about  it. 

It  is  immaterial,  therefore,  whether  the  clause  is  regarded  as 
enlarging  or  restrictive.  For,  if  the  latter,  it  is  a  qualification 
of  power  granted  by  a  preceding  clause  to  Congress.  If  the 
former,  taken  in  connection  with  the  preceding  and  succeeding 
provisions,  it  is  a  grant  of  power  to  Congress,  limited  by  cer- 
tain specific  conditions. 

THE  PAKLIAMENTARY  DOCTRINE. 

A  considerable  portion  of  the  pamphlet  is  addressed  to  -what 
is  called  the  Parliamentary  doctrine.  The  effort  is  made  to 
establish  the  proposition  that  the  ''clause"  is  a  ''departure  from 
^'the  English  Constitution  and  rule,"  and  that  they  are  thus 
set  aside,  "  as  a  safe  analogy  in  the  application  of  the  clause 
"finally  adopted."  This  line  of  argument  is  adopted,  because 
it  is  admitted,  that  if  the  analogy  of  the  English  Constitution 
is  applied  to  ours,  it  will  inevitably  carry  the  power  into  the 
Legislative,  to  the  exclusion  of  the  Executive  department. 

To  determine  to  what  extent  it  was  a  departure,  and  how  far 
it  is  requisite  to  look  to  the  English  system,  in  order  to  arrive 
at  correct  conclusions,  it  is  proper  to  take  a  brief  notice  of  the 
English  principle,  as  it  existed  in  the  mother  country,  and  was 
drawn  from  that  source  into,  and  adopted  by  the  Colonies  first, 
the  States  afterwards,  and  finally  by  the  framers  of  our  Consti- 
tution. 

The  English  people  always  maintained  and  asserted,  "that 
"no  freeman  ought  to  be  committed  or  detained  in  prison,  or 
"  otherwise  restrained  by  the  command  of  the  King,  or  Privy 
"  Council,  or  any  other,  unless  some  cause  of  the  commitment. 
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"  detainer,  or  restraint  be  expressed,  for  which,  by  law,  lie  ought 
"to  be  committed,  detained,  or  restrained.""^ 

The  Writ  of  Habeas  Corpus  furnished  the  remedy  against  the 
violation  of  this  right  in  England.  This  was  a  common  law 
writ.  It  sprang  from  no  statute.  The  struggle  of  the  peo|)le 
with  the  Crown  for  the  maintenance  and  vindication  of  the  prin- 
ciple resulted  in  its  full  acknowledgement  and  establishment  by 
the  Magna  Charta  during  the  reign  of  King  John.  But  it  was 
necessary  to  secure  the  right  from  executive  encroachment 
through  servile  judges,  by  some  stringent  and  severe  enact- 
ments. This  gave  rise  to  several  acts  of  Parliament,  the  more 
important  of  which  were  the  16  Charles  I.,  31  Charles  II.,  and, 
at  a  later  period,  56  George  III.  These  acts  only  protected 
the  people  in  the  enjoyment  of  the  common  law  right,  by  the 
enactment  of  severe  penalties  for  its  violation,  or  for  the  refusal 
or  denial  of  the  Habeas  Corpus.  They  conferred  no  right  not 
already  existing,  but  merely  guarded  and  protected  more  effi- 
ciently the  remedy.  The  right  itself,  and  the  privilege  or  right 
to  the  remedy  (the  Writ  of  Habeas  Corpus),  were  both  common 
law  rights. f     The  only  qualification  of  either  was  also  a  common 

*  The  general  principle  seems  to  have  had  its  advocates  long  prior  to 
the  English  era.  About  eighteen  centuries  ago,  when  Porcius  Festus  and 
King  Agrippa  were  examining  the  Apostle  Paul,  who  had  appealed  from  the 
provincial  court  to  the  Roman  Emperor,  the  former  said:  ''It  seemeth  to  me 
'^  unreasonable  to  send  a  prisoner,  and  not  withal  to  signify  the  crimes  laid 
'^  against  him."     (Acts,  Chapter  XXV,  verse  27.) 

t  "  It  is  a  very  common  mistake,  and  that  not  only  among  foreigners,  but 
many  from  whom  some  knowledge  of  our  constitutional  laws  might  be  ex- 
pected, to  suppose  that  this  statute  of  Charles  II.  enlarged  in  a  great  degree 
our  liberties,  and  forms  a  sort  of  epoch  in  their  history ;  but,  though  a  very  bene- 
ficial enactment,  and  eminently  remedial  in  many  cases  of  illegal  imprison- 
ment, it  introduced  no  new  principle,  nor  conferred  any  right  upon  the  subject. 
From  the  earliest  records  of  the  English  law,  no  freeman  could  be  detained  in 
prison  except  upon  a  criminal  charge  or  conviction,  or  for  a  civil  debt.  In  the 
former  case  it  was  always  in  his  power  to  demand  of  the  Court  of  King's  Bench 
a  writ  of  habeas  corpus  ad  subjiciendum ^  directed  to  the  person  detaining  him 
in  custody,  by  which  he  was  enjoined  to  bring  up  the  body  of  the  prisoner, 
with  the  warrant  of  commitment,  that  the  Court  might  judge  of  its  sufficiency, 
and  remand  the  party,  admit  him  to  bail,  or  discharge  him,  according  to  the 
nature  of  the  charge. 

"  This  writ  issued  of  right,  and  could  not  be  refused  by  the  Court.  It  was 
not  to  bestow  an  immunity  from  arbitrary  imprisonment,  which  is  abundantly 
provided  in  Magna  Charta  (if  indeed  it  were  not  much  more  ancient),  that 
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law  principle,  to  wit,  that  Parliament,  and  Parliament  alone, 
could  suspend  the  privilege  of  the  Writ,  if  they  chose  so  to  do, 
by  the  enactment  of  a  law  for  that  purpose. 

Thus  stood  the  English  law  when  the  Colonies  were  founded, 
and,  in  the  language  of  the  Continental  Congress  of  1774,  ^'  Our 
''  ancestors  who  first  settled  these  Colonies  were,  at  the  time  of 
''  their  emigration  from  the  mother  country,  entitled  to  all  the 
''  rights,  liberties,  and  immunities  of  free  and  natural  born  sub- 
''jects  within  the  realm  of  England." 

Lord  Chatham,  in  his  argument  before  the  House  of  Lords 
against  the  doctrine  of  taxation  without  representation,  in  1766, 
said,  "  The  Colonies  are  equally  entitled  with  yourselves  to  all 
''  the  natural  rights  of  mankind,  and  the  peculiar  privileges  of 
"  Englishmen,  equally  bound  by  the  laws,  and  equally  partici- 
^'pating  of  the  Constitution  of  this  free  country.  The  Ameri- 
'^  cans  are  the  sons,  not  the  bastards  of  England."  These  doc- 
trines have  been  universally  recognized  throughout  the  United 
States  as  true. 

The  principles,  as  to  the  freedom  of  the  people,  were  the 
same  in  the  Colonies  as  in  England ;  also  the  principle  that  the 
power  of  suspension  of  the  privilege  of  the  Habeas  Corpus  was 
exclusively  vested  in  the  Legislative  department,  and  explicitly 
and  pointedly  denied  to  the  Executive  department,  was  the  law 
of  the  Colonies  as  well  as  of  the  mother  country. 

When  the  Colonies  threw  off  their  allegiance  to  Great  Britain 
the  principles  of  the  common  law  still  prevailed,  and  the  powers 
which  had  previously  resided  in  the  Parliament  became  vested 

the  statute  of  Charles  II.  was  enacted,  but  to  cut  off  the  abuses  by  which  the 
Government's  lust  of  power  and  the  servile  subtlety  of  Crown  lawyers  had 
impaired  so  fundamental  a  privilege."  (Hallam's  Constitutional  History,  page 
500,  chapter  13.) 

"  The  Habeas  Corpus  is  a  common  law  writ,  and  has  been  used  in  England 
from  time  immemorial  just  as  it  is  now.  The  statute  of  31  Car.  2,  c.  2,  made 
no  alteration  in  the  practice  of  the  courts  in  granting  these  writs  (3  Barn.  & 
Aid.  420-2  5  Chitty  Eeps.  207).  It  merely  provided  that  the  judges  in  vaca- 
tion should  have  the  power  which  the  courts  had  previously  exercised  in  term 
time  (1  Chitty's  Gen.  Prac.  586),  and  inflicted  penalties  upon  those  who  should 
defeat  its  operation.  The  common  law  upon  this  subject  was  brought  to 
America  by  the  colonists  ;  and  most,  if  not  all  the  States,  have  since  enacted 
laws  resembling  the  English  statute  of  Charles  II.  in  every  principal  feature." 
(Passmore  Williamson's  case,  2  Casey  (Penna.  State  Reports),  p.  16.) 
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in  the  legislative  bodies  of  the  respective  Colonies,  and  the 
restrictions  upon  the  King  fell  upon  the  Executive  departments 
respectively  so  far  as  they  were  applicable. 

Thus  the  proposition  is  deduced  that,  from  the  time  of  the 
Declaration  of  Independence,  and  up  to  the  adoption  of  the 
Constitution  of  the  United  States,  the  right  of  freemen  to  the 
Habeas  Corpus  existed  in  the  respective  States  just  as  it  did  in 
England ;  that  the  Legislative  department  in  each,  and  it  alone 
had  the  power  of  suspension,  having  inherited  this  function  with 
all  others  which  had  belonged  to  the  British  Parliament ;  and 
that  the  non-existence  of  power  in  the  Executive  department 
was  a  part  of  the  organic  or  fundamental  law  as  it  was  in  Eng- 
land. Of  course  it  is  not  intended  to  deny  that  these  principles 
might  have  been  modified  by  State  Constitutions. 

Such  were  the  general  principles  when  the  framers  of  the 
Constitution  met  together.  No  one  can  doubt  that  they  were 
legislating  with  reference  to  matters  as  they  then  stood.  They 
knew  what  the  common  law  of  England  was,  as  applied  to 
King,  Parliament,  and  people,  and  that  it  applied  to  the  Execu- 
tive departments,  Legislative  departments,  and  the  people  of 
the  several  States,  in  the  same  manner  as  in  England,  except  so 
far  as  the  change  of  circumstances  had  modified  it.  In  this 
regard  there  was  no  modification.  They  incorporated  this  great 
principle  of  the  common  law  of  non-suspension  into  the  Consti- 
tution with  no  change,  except  to  enlarge  upon  it  as  drawn  from 
England,  in  favor  of  liberty,  by  limiting  the  power  of  suspension 
to  occasions  ^'when,  in  cases  of  rebellion  or  invasion,  the  public 
"  safety  may  require  it." 

In  all  other  respects,  whether  as  regards  the  right  of  free- 
men or  the  Writ,  or  the  privilege  of  the  Writ,  or  the  rules  and 
doctrines  applicable  to  the  subject,  in  its  every  phase,  they  were 
left  as  brought  from  the  mother  country,  and  planted  in  the 
Colonies  and  carried  into  the  new  relation  of  independent  States. 
Nor  is  there  a  single  word  in  the  Constitution  which  modifies,  or 
alters,  or  changes  the  common  law  principle,  that  the  power  of 
suspension  appertains  to  the  Legislative  department. 

Mr.  Binney  says  of  the  clause,  ^^  It  is  un-English,  because  it 
"ties  up  the  legislative  power  as  well  as  all  other  power;  and 
"it  is  American,  because  it  is  of  American  origin,  and  is  a  con- 
"  servative  of  personal  freedom  in  general,  and  also  of  the  public 


47 

'^  safety,  in  times  of  imminent  internal  danger  of  a  specific  cha- 
'^racter."  Is  this  true  in  point  of  fact?  It  is  the  incorpora- 
tion of  a  principle  drawn  entirely  from  English  constitutional 
law,  with  a  limitation  or  restriction  added,  which  leaves  the 
English  principle  in  every  respect  in  full  force  whenever  the 
conditions  exist  which  authorize  the  exercise  of  the  power  of 
suspension. 

In  other  words,  the  moment  the  case  of  rebellion  or  invasion 
intervenes,  and  the  public  safety  requires  it,  the  restriction  dis- 
appears, and  every  principle  of  the  British  Constitution  springs 
into  full  life  and  vigor  as  applicable  to  this  subject.  A  rebel- 
lion exists,  and  the  power  of  suspension  ipso  facto  is,  in  every 
respect,  the  English  power  of  suspension. 

It  is  peculiarly  English  also  in  this,  that  while  the  Parliament 
have  the  power  of  suspension,  it  has  been  usual  to  exercise  it 
only  when  it  was  deemed  best  for  the  public  safety,  during 
foreign  and  domestic  disturbances.  Their  practice  corresponds 
with  our  constitutional  restriction. 

The  only  substantial  difference,  then,  between  our  Constitution 
and  the  English  is,  that  what  Parliament  may  do  at  any  time 
the  proper  department  of  our  Government  may  do  only  at  cer- 
tain specified  times,  and  that  the  restriction  is  but  the  enact- 
ment of  their  practice  as  a  part  of  our  organic  law.  By 
their  law,  asserted  and  reasserted,  established  by  everything 
that  can  render  a  fundamental  principle  inviolably  sacred,  and 
so  endeared  and  cherished  as.  to  put  the  head  of  any  sovereign 
in  peril  who  would  encroach  upon  the  right  of  his  meanest  sub- 
ject in  this  respect,  the  King  of  England  is  prohibited  from  the 
unlawful  detention  of  any  man,  however  vile  or  obscure. 

The  King  is  the  Executive  of  England.  The  framers  of  the 
Constitution  were  fresh  from  the  struggle  of  the  War  of  Inde- 
pendence. They  had  based  their  justification  upon  his  illegal 
and  despotic  acts.  It  was  Executive  power  which  had  oppressed 
their  forefathers,  and  which  had  roused  themselves  to  the  highest 
pitch  of  desperation  in  resistance  to  its  aggressions. 

They  saw  the  value  of  the  principle  of  the  Habeas  Corpus  in 
the  English  system  as  a  protection  against  Executive  power, 
and  adopted  it  with  one  addition  in  favor  of  the  liberty  of  the 
people  ;  namely,  a  restriction  of  the  power  of  suspension  upon 
the  Legislative  department,  in  which  alone  it  was  vested.     This 
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is  the  only  departure  from  the  English  principle.  Its  extent, 
however,  can  be  appreciated  when  the  fact  is  adverted  to  that 
our  constitution  upon  this  subject  is  but  the  enactment  of  their 
constitution  and  practice  combined. 

Enough  has  been  said  to  show  how  utterly  impossible  it  is  to 
discard  English  analogy  in  considering  this  subject,  as  also  to 
test  the  soundness  of  the  objections  to  this  mode  of  construction. 
The  analogy  is  neither  defective  nor  deceptive.  It  is  the  only 
one  we  have,  and  is  the  source  whence  the  principle  and  every- 
thing connected  with  it  have  been  drawn.  We  can  as  readily 
discard  our  language,  or  ignore  our  English  blood.  With  it,  the 
subject  is  simple  and  easy  of  comprehension ;  without  it,  we  are 
lost  in  a  labyrinth  of  vague  and  bewildering  speculation. 

Mr.  Binney  presents  the  matter  in  another  light  which 
demands  notice.  On  page  35,  he  says:  ^'If  the  clause  in  the 
'^  Constitution  had  said  of  the  Writ  of  Habeas  Corpus,  or  of  a 
''  Habeas  Corpus  Act,  enacted,  or  to  be  enacted,  what  it  says  of 
'^  the  Privilege  of  the  Writ,  there  would  have  been  some  ground 
''  for  the  argument  that  a  Writ  of  Habeas  Corpus  and  a  Habeas 
''  Corpus  Act,  being  the  tvorh  of  the  Legislature^  the  suspension 
''of  the  Writ  or  Act  should  be  made  by  the  Legislature  also." 

This  is  a  statement  that  the  Writ  of  Habeas  Corpus  and  the 
Habeas  Corpus  Acts  are  both  legislative  in  their  origin.  A 
moment's  reflection  will  detect  the  error  conveyed  by  this  lan- 
guage. Habeas  Corpus  Acts  are  the  work  of  Legislatures.  But 
the  Writ  of  Habeas  Corpus,  as  it  prevails  in  the  several  States, 
has  not  necessarily  its  foundation  in  any  legislative  act,  but  in 
the  common  law.  The  legislative  acts  in  reference  to  it  only 
secure  its  benefit  or  privilege  against  corrupt  or  tyrannical 
judges,  and  compel  its  issue  and  obedience  to  it  under  severe 
penalties.  Hence,  if  the  clause  had  only  spoken  of  the  "Writ 
of  Habeas  Corpus,"  the  language  would  not  have  been  sufficiently 
comprehensive,  as  it  might  possibly  have  been  held  not  to  apply 
to  the  provisions  of  legislative  acts. 

It  would  have  fallen  equally  short  of  the  mark,  if  it  had 
spoken  of  a  Habeas  Corpus  Act,  enacted,  or  to  be  enacted,  for 
then  it  might  have  been  held  not  to  apply  to  the  common  law 
right  to  the  Writ  of  Habeas  Corpus. 

Either  form  would  only  have  covered  half  the  ground.  The 
language  used  expresses  most  appropriately  and  accurately  the 
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restriction  intended  to  be  imposed,  comprehending  alike  the 
benefit  of  the  Writ  under  the  common  law  and  also  under  any 
legislative  act. 

The  Writ  of  Habeas  Corpus  has  its  derivation  from  three  dif- 
ferent sources :  1.  The  common  law,  which  prevails  throughout 
the  several  States  composing  the  Federal  Union. "^  2.  The  Ha- 
beas Corpus  Acts  of  the  several  States.  3.  The  act  of  Congress, 
authorizing  the  issue  of  the  Writ. 

Both  the  common  law  principle  and  that  of  all  Habeas  Corpus 
Acts  have  the  same  and  but  one  purpose,  and  that  is,  to  confer 
upon  arrested  persons  the  benefit  or  privilege  of  the  Writ. 
Whether  that  benefit  or  privilege  flows  from  the  common  law,  or 
a  Habeas  Corpus  Act,  it  is  the  purpose  to  be  affected — the  right 
to  be  secured — -the  thing  to  be  accomplished.  ^'Privilege,"  as 
used,  is  the  generic  term,  comprehending  all  forms  of  enjoyment 
of  the  Writ,  from  whatever  source,  or  in  whatever  manner 
derived.  It  embraces  the  Writ  alike,  as  derived  from  the  com- 
mon law,  and  from  legislative  acts,  whether  of  Congress,  or  of 
the  several  States,  and  is  to  be  taken  as  if  it  had  spoken 
expressly  of  all  of  them.  Hence,  if  there  is  ground  for  the 
argument  upon  the  hypothesis  put  by  Mr.  Binney,  it  will  be 
seen  that  it  is  not  weakened  by  the  language  which  was  actually 
adopted,  but  rather,  that  as  in  one  aspect  the  enjoyment  of  the 
privilege  might  flow  from  or  be  secured  by  a  legislative  enact- 
ment, it  would  require  legislation  to  suspend  it. 

THE   DOCTRINE  OF  NECESSITY. 

The  pamphlet  under  consideration  does  not  rest  the  claim  for 
the  power  of  the  President  upon  either  martial  law  or  the  doc- 
trine of  necessity.  But  it  is  urged  by  many  persons  that  unless 
this  power  is  vested  in  the  Executive,  the  Government  might  be 
destroyed  before  Congress  could  be  assembled ;  that  there  are 
occasions  when  the  safety  of  the  nation  demands  its  exercise 
by  the  President. 

^  It  is  not  intended  to  state  that  there  is  a  common  law  of  the  United  States 
in  their  relation  as  a  Federal  Union.  But  reference  is  had  to  the  common 
law  which  prevails  in  each  State,  as  it  was  imported  from  England,  except  in 
so  far  as  it  has  been  modified  by  Federal  or  State  Constitutions,  or  statutory 
law,  or  by  the  altered  condition  of  the  people. 
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Let  it  be  admitted.  Is  that  a  reason  ^Yh.J  the  Constitution 
should  be  made  to  mean  what  was  not  intended  ?  It  was  con- 
ceived some  months  ago,  that  the  safety  of  the  nation  required 
the  increase  of  the  army  and  navy.  There  was  no  act  of  Con- 
gress authorizing  it.  The  President  took  the  responsibility. 
Did  any  one  imagine,  because  the  preservation  of  the  Govern- 
ment required  it,  therefore  the  President  had  the  constitu- 
tional power  ?  It  was  admitted  on  all  hands  he  had  not,  and 
his  justification  was  to  be  found  in  the  subsequent  ratification 
by  Congress. 

It  will  not  be  denied  that  there  are  occasions  which  seem  to 
call  for  extreme  measures  ;  when  the  Executive  department  may 
be  strongly  pressed  to  go  to  the  utmost  verge  of  doubtful  power. 
All  that  can  be  said  when  that  power  is  transcended  is,  that 
what  is.  then  done  should  be  viewed  with  reference  to  the  sur- 
rounding circumstances,  and  if  they  demonstrate  the  necessity 
and  propriety  of  the  course  of  the  President,  his  acts  should 
receive  kind  and  generous  consideration  at  the  hands  of  those 
whose  rights  and  interests  he  intended  to  guard  and  protect. 

But  because  an  act  was  done  of  necessity  before  Congress 
could  be  called  together,  that  does  not  prove  that  it  should  be 
continued  after  Congress  has  been  for  weeks  or  months  in  ses- 
sion ;  nor  does  it  engraft  any  new  principle  on  the  Constitution. 

If  Congress  refuse  to  do  their  duty,  the  fault  lies  with  them, 
but  the  President  cannot  usurp  their  powers.  If  this  argument 
of  the  safety  of  the  State  is  to  furnish  the  rule  of  action  for  the 
Executive  department,  then  Congress  becomes  a  useless  and  cum- 
brous piece  of  machinery,  and  the  sooner  it  is  dispensed  with  the 
better ;  but  along  with  it  must  go  the  Constitution.  That  in- 
strument was  specially  intended  to  obviate  and  exclude  any  such 
appeal.  It  is  written  law,  and  was  intended  to  prevent  the  exer- 
cise of  arbitrary  power  in  such  emergencies  as  would  tempt  those 
in  office  to  encroach  upon  the  liberties  of  the  people.  The  Con- 
stitution knows  no  '^higher  law"  than  its  own  plain  precepts. 
That  doctrine  was  born  later  down  in  the  life  of  the  nation.  It 
is  an  excrescence  thrown  out  in  the  heat  of  sectional  and 
fanatical  strife.  It  is  neither  Scriptural  nor  constitutional.  It 
sweeps  away  all  landmarks,  human  and  Divine,  and  would 
carry  us  back  into  chaos — moral,  social,  and  political. 
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But  there  is  no  such  necessity,  and  no  such  dilemma  as  that 
supposed.  Congress  can,  by  general  law,  provide  for  sup- 
pressing insurrection,  and  repelling  invasion,  when  they  occur. 
They  did  so  in  1795,  and  again  in  the  extra  session  of  1861. 
The  suspension  of  the  Habeas  Corpus  is  clearly  one  of  the 
means  which  may  be  used  constitutionally  for  that  purpose; 
and,  if  they  see  fit,  they  can  authorize  its  suspension  on  such 
occasions  when  the  public  safety  may  require  it. 

Another  form  of  putting  this  derivation  of  the  claim  from 
necessity,  adopted  by  some  persons,  is,  that  during  war,  foreign 
or  insurrectionary,  martial  law  supersedes  the  civil  law.*  A 
recent  writer,  in  the  ^' North  American  Eeview,"  of  October, 
1861,  defines  martial  law  to  be  ^'that  military  rule  and  autho- 
'^rity  which  exists  in  time  of  war,  and  is  conferred  by  the  laws  of 
^'  war,  in  relation  to  persons  and  things  under  and  within  the  scope 
''of  active  military  operations  in  carrying  on  the  war,  and  which 
''extinguishes  or  suspends  civil  rights  and  the  remedies  founded 
"upon  them  for  the  time  being,  so  far  as  it  may  appear  to  be 
"necessary,  in  order  to  the  full  accomplishment  of  the  purposes 
"  of  the  war."  Where  that  military  rule  is  to  be  found,  in  what 
code,  what  are  its  limits,  who  is  to  declare  it,  and  who  to  repeal 
it,  are  questions  that  have  never  yet  been  answered. 

Jacobs' s  Law  Dictionary  furnishes  this  definition  :  "  The  law 
"  of  war — that  depends  upon  the  just  but  arbitrary  power  and 
"pleasure  of  the  King  or  his  lieutenant.  He  useth  absolute 
"power,  so  that  his  word  is  law." 

In  ordinary  times  the  man  would  be  deemed  irrational  who 
afiirmed  that  we  are  liable  to  have  any  such  law  imposed 
upon  us.  The  power  of  the  President  to  call  out  the  forces 
required  to  suppress  insurrection,  or  repel  invasion,  comes  from 
the  act  of  Congress.  The  organization  of  the  army  and  navy, 
the  time  and  manner  of  their  enlistment,  the  rules  and  articles 
of  war  for  their  government,  down  to  the  most  minute  particular^ 

*  A  very  able  pamphlet  on  the  subject  of  martial  law  was  published  by  the 
Hon.  S.  S.  Nicholas,  of  Kentucky,  in  the  year  1842.  It  has  been  republished 
within  the  past  year  with  some  additions,  and  should  be  read  by  every  one  who- 
may  wish  to  arrive  at  a  just  conclusion  upon  this  subject. 

His  devotion  to  the  preservation  of  the  Union  and  the  Constitution,  and  his. 
eminence  as  a  jurist,  alike  entitle  his  voice  to  be  heard  and  his  opinions  to  ba 
esteemed  by  his  countrymen. 
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are  provided  and  enacted  by  Congress.  It  is  under  the  autho- 
rity of  laws  of  Congress  that  every  act  is  done  in  the  course  of 
a  war.  Is  the  power  of  the  creature  paramount  that  which 
created  him  ?  A  stream  cannot  rise  higher  than  its  source. 
The  Constitution  says,  Congress  may  suspend  the  Habeas 
Corpus.  They  create  an  army  to  suppress  insurrection,  but  do 
not  choose  to  suspend  the  Habeas  Corpus.  Can  any  general, 
whether  commander-in-chief,  or  a  subordinate,  take  upon  him- 
self to  do  that  which  those  who  brought  him  into  existence  did 
not  authorize  ?  Yet  this  is  suspending  the  Habeas  Corpus  by 
martial  law.  The  King  of  Great  Britain  cannot  proclaim  or 
establish  martial  law  in  his  dominions."^  Has  the  President  more 
imlimited  arbitrary  power  than  the  King  of  Great  Britain  ?  If 
the  President  can  proclaim  or  establish  martial  law,  what  be- 
comes of  Articles  III.,  IV.,  V.,  and  VI.,  of  amendments  to  the 
Constitution  ?  Read  them  carefully,  ante^  page  6.  They  must 
first  be  abrogated  before  this  new  dogma  can  be  inaugurated.f 
They  were  provided  for  the  express  purpose  of  fencing  in  and 
restraining  any  such  dangerous  and  injurious  tendencies.  No 
articles  could,  perhaps,  have  been  better  or  more  explicitly 
framed  for  the  protection  of  the  liberty  of  the  people ;  and  it 
requires  but  a  calm  and  impartial  perusal  of  the  whole  Constitu- 
tion to  see  that  this  doctrine  of  the  right  of  the  Executive  de- 
partment to  establish  martial  law  has  not  the  shadow  of  founda- 
tion there,  but,  on  the  contrary,  is  repugnant  alike  to  its  spirit 
and  letter. 

■^  Some  remarks  of  Mr.  Hargrave,  in  reference  to  the  pov/er  of  the  King  of 
Great  Britain  to  proclaim  martial  law,  will  be  found  printed  in  the  Appendix. 
They  are  commended  to  the  careful  attention  of  the  reader. 

t  Many  persons,  and  some  of  them  by  no  means  unlearned  in  the  law,  have 
recently  advanced  the  proposition  that  there  are  occasions  when  it  is  justifiable 
to  violate  one  part  of  the  Constitution  in  order  to  preserve  another.  There  is 
an  authority  to  sustain  that  view  to  even  a  greater  extent,  perhaps,  than  they 
contend  for.  It  is  probably  due  to  candor  that  such  an  authority  should  not 
be  omitted  in  a  discussion  upon  the  suspension  of  the  Habeas  Corpus.  On 
an  occasion  of  the  discussion  of  the  suspension  of  the  Habeas  Corpus  in  the 
Irish  Parliament,  that  distinguished  constitutional  jurist,  Sir  Boyle  Roche, 
said,  '^It  would  surely  be  better,  Mr.  Speaker,  to  give  up,  not  only  Q,part,  but, 
if  necessary,  even  the  ivhole  of  our  Constitution,  to  preserve  tJie  remainder  P'' 
(Sketches  by  Sir  Jonah  Barring  ton,  Judge  of  the  High  Court  of  Admiralty, 
Ireland,  page  139.) 
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GENERAL  REMARKS. 


Recurring  to  the  principles  of  construction,  as  applicable  to 
the  ''Habeas  Corpus"  clause,  it  will  be  seen  that  the  claim  of 
the  power  of  suspension  for  the  Executive  department  is  not 
sustained  by  either  the  plain  rendering  of  the  language  or  the 
spirit  of  the  Constitution ;  that  it  is  negatived  by  English 
analogy  and  the  common  law  as  it  existed  in  the  States  at  the 
time  of  its  adoption;  that  it  is  contravened  by  the  history  of 
the  clause  in  the  Convention,  and  contemporaneous  explanations 
of  the  members  of  that  and  the  State  Conventions,  and  by  the 
uniform  current  of  authority  to  be  derived  from  the  expressions 
of  jurists,  text-writers,  and  statesmen,  from  the  foundation  of 
the  Federal  Union  down  to  the  year  1861. 

It  is  none  the  less  clear  that  the  power  of  suspension  is  vested 
in  Congress,  and  in  no  other  department.  They  are  to  exercise 
it  as  any  other  power  conferred  by  the  Constitution ;  that  is, 
by  passing  a  law,  providing  how,  when,  where,  by  whom,  and 
for  what  length  of  time  the  privilege  of  the  Writ  is  to  be  sus- 
pended, and  as  to  what  persons  it  shall  be  applicable.  It  is  their 
duty,  when  doing  so,  to  provide  such  guards  and  checks  as  may 
be  requisite  for  the  protection  of  the  people  against  arbitrary 
and  capricious  arrests  and  detention,  and  to  restrain  those  who, 
clothed  with  authority,  may  be  disposed  to  violence  or  oppres- 
sion. Nothing  can  be  fraught  with  greater  danger  to  the  liber- 
ties of  the  people  than  subjection  to  the  exercise  of  unregulated 
power  of  seizure  and  incarceration  by  innumerable  officers,  civil 
and  military,  scattered  over  all  parts  of  the  country. 

It  is  not  to  be  desired  that  any  authority  should  be  taken 
from  the  President  which  is  given  to  him  by  the  Constitution. 
The  experience  of  seventy  years  has  demonstrated  the  wisdom 
of  the  framers  in  the  establishment  and  organization  of  the 
Executive  department.  But  it  has  also  shown  the  necessity  for 
confining  each  department  to  the  exercise  of  its  own  peculiar 
and  appropriate  functions. 

Every  violation  of  law,  whether  moral  or  governmental,  has  its 
attendant  evil.  The  act  of  to-day  becomes  a  precedent  for  to- 
morrow. A  deflection  from  the  line  of  rectitude,  however  slight 
in  the  first  instance,  involves  the  danger  of  still  greater  depar- 
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tures  in  tlie  future.  That  which,  might  have  been  in  the  highest 
degree  commendable,  if  authorized,  may  afterwards  be  relied 
upon  as  justifying  the  gravest  and  most  unpardonable  wrongs. 

One  department  of  Government  transcends  its  constitutional 
powers  in  what  it  deems  a  case  of  extreme  necessity.  The 
act  evokes  suspicion,  distrust,  and  jealousy  on  the  part  of  the 
other  departments.  It  loosens  the  constraining  force  of  the 
Constitution  on  all  branches  of  the  Government.  The  danger 
is,  that  wdien  one  ligament  is  broken,  others  will  become  re- 
laxed, and,  after  a  time,  they  Avill,  one  by  one,  be  cut  asunder, 
until  the  Constitution  ceases  to  exist,  except  in  name. 

But  not  alone  is  evil  to  be  apprehended  from  the  violations  on 
the  part  of  the  departments  of  the  Government  being  thus  in- 
duced. The  people  have  always  been  watchful  and  jealous  of  the 
exercise  by  their  rulers  of  powers  not  clearly  granted.  Each  un- 
authorized act  weakens  the  confidence  of  the  people  in  their  form 
of  Government.  As  confidence  is  withdrawn,  respect  and  affec- 
tion fade.  Prejudice  against  an  act  of  violation  attaches  itself 
more  or  less  to  the  officer  to  whom  it  is  attributed,  and,  by  an 
inflexible  law  of  human  nature,  to  the  authority  under  which  he 
claims  his  power.  When  these  vicious  influences  have  prevailed 
for  a  sufficient  length  of  time,  the  people  will  be  ready  to  yield 
to  the  counsels  of  evil-minded  leaders,  who,  instead  of  seeking  to 
restore  the  Government  to  its  pristine  integrity,  by  lawful  and 
peaceable  means,  bend  all  their  energies  to  impel  their  followers 
into  the  vortex  of  revolution  and  civil  war. 

These  are  some  of  the  evils  to  be  apprehended  from  any  vio- 
lation of  the  Constitution;  and  there  is  no  one  feature  of  it 
about  which  the  people  are  more  sensitive  than  that  which  re- 
lates to  personal  liberty.  It  is  of  the  utmost  importance  that 
even  a  doubtful  power  should  not  be  exercised  in  a  point  so 
wounding  to  their  sensibilities. 

It  is  to  be  most  earnestly  and  devoutly  hoped  that  no  future 
occasion  will  arise  when  any  resort  to  the  suspension  of  the 
Habeas  Corpus  will  be  deemed  requisite  by  any  one.  But,  if  it 
should,  then,  it  is  trusted,  that  the  members  of  Congress  of  the 
day  w^ill  have  the  firmness  and  manliness  to  meet  the  question, 
and,  if  necessary,  provide  such  a  law  as  is  required  by  the  public 
safety  and  warranted  by  the  Constitution. 
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APPENDIX. 


^^Hargrave^s  Jurisconsult  Exercitations/^  Vol.  I.,  page  899. 
OpiDion  in  Irish  case  involving  Martial  Law. 

The  following  small  article  includes^  in  some  degree,  matter  of  very 
high  importance,  which,  though  of  great  notoriety  in  Ireland  where 
the  transaction  occurred,  is  not  so  generally  known  among  us  in  Eng- 
land. It  relates  to  the  case  of  Mr.  Cornelius  Grogan,  an  Irish  gen- 
tleman of  large  fortune,  in  the  County  of  Wexford,  who,  during  the 
horrid  rebellion  in  that  part  of  Ireland,  in  1798,  was  taken  for  high 
treason,  under  the  circumstance  of  there  having  been  a  previous  procla- 
mation authorizing  martial  law,  in  aiding  the  rebels,  and  was  tried  by  a 
Court  of  Officers,  and,  being  found  guilty,  was  put  to  death  on  the  judg- 
ment of  that  Court;  and  was,  shortly  after  his  death,  attainted  of  high 
treason,  by  act  of  the  Irish  Parliament. 

"Upon  the  case  thus  generally  stated,  with  a  view  to  the  trial  of  rebels 
by  martial  law,  it  is  proper  to  add  that,  in  1799,  an  Irish  act  of  Parlia- 
ment was  passed,  which,  in  effect ^  appears  to  recognize  that  it  is  a  part 
of  the  Koyal  prerogative,  during  the  time  of  rebellion,  to  authorize  the 
King's  general  and  other  commanding  officers  to  punish  rebels  according 
to  martial  law,  hy  death  or  otlierwise,  as  to  them  shall  seem  expedient. 
That  an  act  of  Parliament  may,  for  more  effectually  suppressing  rebel- 
lion, so  extend  trial  by  martial  Zaic?,  and  so  also  give  to  generals,  and 
other  commanding  officers,  a  discretion  of  punishing  rebels,  found  guilty 
upon  such  trial,  either  with  death,  or  indefinitely  in  any  other  way,  is 
not  to  be  doubted;  for,  when  such  an  act  is  passed,  though  judges  or 
others  should  ever  so  strongly  feel,  either  its  incongruity  with  the  prin- 
ciples of  our  law,  or  its  harsh  latitude  otherwise,  the  act  must  operate, 
till  it  be  revoked  by  the  same  high  authority  as  engrafts  it  on  the  law 
of  England.  But  the  question  which  forced  itself,  in  a  great  degree,  on 
the  author's  mind,  when  he  was  called  upon  professionally  to  write  his 
opinion,  in  answer  to  those  who  consulted  him  for  the  purpose  of  seeking 
a  repeal  of  the  Grogan  attainder,  was, — whether,  independently  of  the 
express  warrant  of  an  act  of  Parliament,  and  on  the  mere  ground  of  pre- 
rogative power,  authority  could  be  given  against  persons  taken  into  cus- 
tody for  high  treason  during  the  heat  of  rebellion^  to  try  them  by  mar- 
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tial  law  for  their  ofFencGj  and  to  punish  them  either  by  death,  or  in  any 
other  waj;  at  the  discretion  of  the  court  martial  so  trying  them.  Looking 
to  that  question,  he  could  not  forbear  avowing  how  his  mind  was  affected. 
But  he  so  avowed  himself,  under  a  conviction  that  martial  law  to  such 
an  extent  was  not  the  law  of  England,  without  an  express  act  of  Parlia- 
ment. He  saw  the  right  of  putting  rebels  to  death  in  battle  while  the 
battle  lasted.  He  also  saw  the  right  to  arrest  those  found  in  actual  rebel- 
lion, or  duly  charged  with  being  traitors,  and  to  have  them  imprisoned 
for  trial  and  punishment  according  to  the  law  of  treason.  But  he  could 
not  see  that  trying  and  punishing  rebels  according  to  martial  law  was, 
when  Mr.  Grogan  was  tried  and  put  to  death,  part  of  the  English  law, 
as  it  was  administerable  in  England,  or  even  as  it  was  administerable  in 
Ireland.  On  the  contrary,  he  saw  such  a  prerogative  doctrine  to  be 
unconsonant  with  several  recitals,  and  one  enactment  in  that  grand  act 
of  Parliament,  the  petition  of  right  in  the  16th  of  Charles  the  First. 
He  saw  it  also  to  be  irreconcilable  with  the  opinions  declared  by  some 
of  the  greatest  lawyers  of  that  time  to  a  committee  of  the  whole  House 
of  Commons,  sitting  on  martial  law,  namely,  Sir  Edward  Cocke,  Mr. 
Moy,  afterwards  Attorney-Greneral,  Mr.  Bolle,  afterwards  Sergeant-at- 
Law,  and  author  of  the  ^^Abridgment,^^  Mr,  Banks,  afterwards  succes- 
sively Attorney-General  and  Lord  Chief  Justice  of  the  Common  Pleas, 
and  Mr.  Mason,  distinguished  both  as  a  lawyer  and  a  member  of  Parlia- 
ment J  for  which  opinions  the  author  begs  leave  to  refer  to  the  preser- 
vation of  them  in  the  Appendix  to  Eushworth's  third  volume.  Further, 
the  author  found  such  a  latitude  of  martial  law  equally  crossed  by  the 
doctrines  of  Lord  Chief  Justice  Hale,  as  expressed  in  his  manuscript 
and  unprinted  collections  on  the  prerogative.  This,  the  author  trusts, 
will,  without  for  the  present  looking  further,  sufficiently  at  least  apolo- 
gize for  the  strong  terms  used  in  those  parts  of  his  following  opinion  in 
the  Grogan  case  which  relate  to  martial  law,  even  though  volumes  of 
cruel  and  irregular  practice,  during  the  sad  extremities  of  civil  war, 
should  be  laboriously  collected,  to  overcome  the  potency  of  the  petition 
of  right;  and  of  the  high,  grave,  legal  authorities,  the  author  inclusively 
relies  upon  as  speaking  the  same  language. ^^ 

[Here  follows  the  opinion,  but  it  is  omitted,  as  not  being  necessary 
for  the  purposes  of  this  discussion.] 
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REMAEKS. 


The  importance  of  the  great  Constitutional  question,  involved 
in  the  assumed  right  of  the  President  of  the  United  States  to 
deny  the  privilege  of  the  Writ  of  Habeas  Corpus  to  a  person 
arrested  under  his  authority,  when  in  his  judgment,  in  time  of 
rebellion,  the  public  safety  requires  that  denial,  cannot  be  over- 
estimated. The  decision  of  the  point,  either  by  the  highest  judicial 
authority  of  the  Union,  or,  what  is  sometimes  more  potent,  by  the 
j)revalent  sense  of  the  community,  will  mark  an  era  in  the  history 
of  the  Country  and  its  Constitution,  which  will  give  tone  to  the 
opinions  and  practice  of  after  times,  and  mould  by  traditionary 
influence  the  minds  of  posterity.  The  solution,  in  former  days,  of 
the  doubt  touching  the  right  of  the  States  to  charter  banks  for  the 
issue  of  paper  money,  and  of  that  of  the  General  Government 
herself  to  charter  a  bank  for  the  same  purpose,  may  be  mentioned 
as  instances  of  the  controlling  importance  of  questions  of  right 
made  doubtful  by  reason  of  the  Constitution  being  silent  as  to 
any  express  grant  or  prohibition  of  power ;  but  which,  when 
solved  in  either  of  the  modes  alluded  to,  become  practically  and 
as  completely  a  part  of  our  national  charter  as  if  expressly 
incorporated  in  it. 

Any  contribution,  therefore,  in  the  proper  spirit,  to  the  due 
consideration  of  such  a  question,  before  its  final  authoritative 
adjudication,  should  be  welcomed,  if  not  invited. 

The  recent  semi-apologetic  order  of  the  Secretary  of  War, 
(February  14,  1862,)  assuring  us  that  '^a  favorable  change 
in  public  opinion  has  occurred,"  and  that  the  President  is 
'^anxious  to  favor  a  return  to  the  normal  course  of  the  adminis- 
tration, as  far  as  a  regard  for  the  public  welfare  will  allow,"  may 
relieve  some  degree  of  apprehension  for  the  future ;  but,  coupled 
as  it  is  with  the  assurance,  that  he  intends  to  '' except  from  the 
effect"  of  the  order,  persons  ^' whose  release  at  the  present 
moment  may  be  deemed  incompatible  with  the  public  safety,"  is 
by  no  means  an  abandonment  of  the  claim  of  power  by  the 
Executive,  and  is  no  atonement  for  a  violated  Constitution,  if, 

(3) 


on  investigation,  it  should  be  found  that  in  the  late  course  of  the 
Government,  power  not  sanctioned  by  its  terms  or  spirit,  has  been 
exerted  by  the  President. 

The  investigation  should  be  as  free  as  possible  from  the  taint  of 
party  spirit. 


Magna  Charta  says : 

[We  prefer  in  the  discussion  of  a  topic  in  which  'others  than 
lawyers  take  an  interest,  the  use  of  an  English  translation.] 

''No  freeman  shall  be  taken  or  imprisoned,  or  be  disseised  of 
his  freehold,  or  liberties,  or  free  customs,  or  be  outlawed,  or 
exiled,  or  any  otherwise  destroyed — nor  will  we  (it  is  the  King 
who  speaks  to  his  barons)  pass  upon  him  nor  condemn  him,  but 
by  lawful  judgment  of  his  peers  or  by  the  law  of  the  land.  We 
will  sell  to  no  man,  we  will  not  deny  or  defer  to  any  man,  either 
justice  or  right." 

(See  Hurd  on  Habeas  Corpus,  p.  82,  1  Statutes  of  the  Realm, 
117.)  ^    . 

Of  this  principle  of  the  Common  Law  of  England,  Mr.  Binney 
well  remarks,  ''It  is  a  glorious  principle,"  and  he  restates  it  in 
these  emphatic  words:  "Exemption  from  discretionary  imprison- 
ment, without  bail  or  trial,  is,  therefore,  an  undoubted  principle 
of  the  Common  Law.""^ 

It  would  seem,  therefore,  to  belong  to  us,  as  a  part  of  our 
heritage.  Mr.  Binney  thinks  otherwise.  Americans  are  not  as 
largely  indebted  to  the  bold  and  generous  nobles  who  extorted 
this  concession  from  King  John,  as  has  been  usually  supposed. 
The  benefit  of  the  broad  principle  is  confined  to  the  comparatively 
contracted  sphere  of  England. 

But  why  should  it  not  also  be  "a  glorious  American  principle?" 
Did  not  our  ancestors  bring  with  them  from  England  so  much  of 
the  Common  Law  as  was  applicable  to  their  circumstances  in  their 
new  country  ?  Is  not  this  familiar  doctrine  ?  Does  not  Chan- 
cellor Kent  say  so  in  his  twenty-fourth  lecture,  embracing  the 
subject  of  the  Habeas  Corpus  ?  Were  not  the  glorious  principles 
of  freedom  applicable  to  their  circumstances  here  ?  Were  the 
freemen  of  England  to  be  universally  exempt  from  discretionary 
imprisonment  by  any  body,  and  the  freemen  of  America  left  sub- 
ject to  arbitrary  arrest  ?     Mr.  Binney  would  seem  to  be  of  this 


-'^  Mr.  Fox  had  previously  called  the  Habeas  Corpus  Act,  ''the  glorious  Statute," 
passed  at  the  era  "  of  good  laws  and  bad  goYernment." 


opinion,  because  lie  says  that  this  principle  of  universal  exemption 
^'is  too  perfect  for  hnman  society."  So  far  from  this  being  the 
case,  we  have  hitherto  supposed  that  exemption /ro77^  discretionary 
imprisonment  was  the  very  basis  of  social  liberty.  Magna  Charta 
does  not  jDretend  to  exempt  persons  from  arrest  or  imprisonment 
^'^  according  to  the  law  of  the  land/'  but  only  from  arbitrary  or 
discretionary  imprisonment,  without  process  of  law — that  is — 
without  judicial  process.  If  this  principle  be  too  perfect,  the 
opposite  one  of  arbitrary  arrest  and  detainer  is  much  too  imper- 
fect for  American  social  happiness  or  security. 

But,  fortunately,  Americans  are  not  left  by  the  Constitution  of 
their  National  Government,  to  theoretical  arguments  in  favor  of 
an  exemption  from  Executive  discretionary  seizure  of  their  per- 
sons. That  instrument  says:  ''Nor  shall  any  person  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law." 

''The  right  of  the  people  to  be  secure  in  their  persons,  houses, 
papers,  and  effects,  against  unreasonable  searches  and  seizures 
shall  not  be  violated;  and  no  warrants  shall  issue  but  upon  proba- 
ble cause,  supported  by  oath  or  affirmation,  and  particularly 
describing  the  place  to  be  searched,  and  the  person  or  things  to 
be  seized." 

"The  enumeration  in  the  Constitution  of  certain  rights  shall 
not  be  construed  to  deny  or  disparage  others  retained  by  the 
people." 

Are  these  principles  of  our  Constitution  less  "glorious"  than 
that  promulgated  by  Magna  Charta  ?  Each  of  these  immortal 
charters  asserts  the  exemption  of  all  persons  from  discretionary 
imprisonment,  by  forbidding  deprivation  of  liberty  unless  by  due 
process  of  law.  Can  it  be  then  truly  said  that  the  English  charter 
alone  confers  the  right,  and  that  the  principle  of  English  law, 
grounded  on  that  instrument,  is  the  exclusive  property  of  Eng- 
lishmen ?  Mr.  Binney  has  substantially  averred  this,  but  has  not 
averred  it,  after  a  professed  comparison  of  the  clauses  just  cited 
from  the  Constitution  of  the  United  States,  with  the  thirty-ninth 
clause  of  Magna  Charta  ;  because  it  is  a  remarkable  fact,  that  no- 
where throughout  his  treatise,  does  Mr.  Binney  cite  or  allude  to 
the  former.  He  relies  entirely  upon  his  construction  of  the  second 
paragraph  of  the  ninth  section  of  the  first  article,  without  com- 
menting upon  the  language  of  the  fourth  and  fifth  articles  of  the 
amendments,  parts  of  which  we  have  quoted ;  and  which,  be  it 
remembered,  were  adopted  by  the  people  for  the  very  purpose  of 
resolving  supposed  ambiguities  in  the  language  of  the  original  in- 
strument. And  it  can  hardly  be  supposed,  therefore,  that  any 
doubt  arising  under  a  clause  in  the  latter,  can  properly  be  resolved 


against  the  fair  sense  of  an  amendment,  wliicli  embraces  tlie  same 
subject  matter,  and  was  intended  to  explain  it. 

Mr.  Binney  says,  ^'We  must  discard  English  analogy."  Why, 
we  ask,  when  we  are  construing  substantially  the  same  words  ? 
When  the  Constitution  speaks  of  the  Writ  of  Habeas  Corpus, 
whither  shall  we  turn  to  find  out  what  writ  is  meant  ?  Our  author 
States,  ^'  The  Writ  of  Habeas  Corpus,  simply  and  without  more, 
means  the  Writ  of  Habeas  Corpus  ad  subjiciendum."  Of  course 
it  does— but  whence  did  he  derive  this  meaning  of  the  term  ? 
From  the  English  law.  What,  then,  becomes  of  the  injunction 
to  discard  English  analogy?  Why  retain  English  law,  English 
language,  and  above  all,  English  expressions  which  belong  to  the 
law,  and,,  at  the  same  time  discard  "^^ English  analogy?"  The 
Supreme  Court  has  said,  in  Exparte  Watkins,  3  Peters,  201,  that 
reference  must  be  had  to  the  Common  law  to  ascertain  the  nature 
of  the  writ."^' 

He  further  asserts:  "The  Constitution  of  the  United  States 
must  be  judged  by  itself."  Why,  then,  let  us  ask,  take  no  notice 
of  clauses  which  relate  to  the  very  subject  matter  in  hand,  and 
confine  ourselves  to  a  partial  view  of  the  instrument  ?  And  if  we 
find,  upon  turning  to  them,  that  those  clauses  define  the  rights  of 
the  citizens  in  the  same  spirit,  and  substantially  in  the  same  words 
as  those  which  illuminate  Magna  Charta,  why  say  with  Mr.  Bin- 
ney, that  we  are  to  judge  our  Constitution,  "not  by  the  English 
Constitution  or  by  the  powers  of  Parliament,"  and  not  rather  say, 
we  will  adopt  English  analogy  in  construing  language  borrowed 
from  an  English  source,,  and  employed  by  our  forefathers,  in  the 
assertion  of  the  same  rights  of  man  ? 

Is  there  any  less  necessity  of  protecting  the  liberty  of  the  citi- 
zen in  the  United  States,  than  in  England  ?  There  is,  if  we 
admit  with  Mr.  Binney,  adopting  Bulwer's  language,  that  our 
President  "is  the  feeblest  Executive,  perhaps,  ever  known  in  a 
civilized  community."  If  he  is  left  alone  in  his  feebleness,  there 
should  be  no  dread  of  a  lettre  de  cachet  from  that  quarter.  The 
only  fear  would  emanate  from  the  direction  of  Congress,  and  the 
representatives  of  the  people  and  of  the  States  might  safely  be 
entrusted  with  the  authorization  of  the  exercise  of  this  power. 
It  seems,  however,  to  us  a  very  singular  conclusion  to  extract 
from  the  admitted  feebleness  of  the  Executive,  the  position  that, 
therefore,  the  President  can  wield  discretionary  power  which  the 

^See  the  use  made  of  the  meaning  of  terms  in  the  English  Law,  when  incorpo- 
rated into  our  Constitution,  by  C.  J.  Marshall,  in  his  opinion  in  Burr's  case, 
(4  Cranch,  471y)  in  commenting  on  the  expression,   "levying  war." 


King  of  England  himself  cannot  exert.  This  is  indeed  '^discard- 
ing English  analogy"  to  some  purpose,  and  adopting  in  its  stead, 
Russian  or  Turkish  analogy.  But  if  the  President  has  the  dis- 
cretionary power  in  question,  lie  is  not  feeble^  and  Mr.  Bulwer  is 
wrong,  and  Mr.  Binney  is  wrong ;  and  then,  indeed,  the  President 
needs  no  English  analog}^  American  autocracy  is  all  sufficient ; 
and  the  President  becomes,  not  the  feeblest,  but  the  most  powerful 
Executive  ever  known  in  a  republican  community. 

The  present  venerable  and  distinguished  Chief  Justice  of  the 
United  States,  in  his  decision  in  Merryman's  case,  places  his  con- 
clusion against  the  rightfulness  of  the  power  claimed  by  the  Presi- 
dent, partly  upon  the  intent  of  the  Constitution,  as  exhibited  in 
the  restricted  nature  of  his  granted  powers.  Being  invested  with 
very  limited  authority  in  many  cases,  according  to  the  very  terms 
of  the  Constitution,  it  seemed  a  natural  process  of  reasoning,  in 
the  construction  of  a  doubtful  clause  of  the  same  instrument,  to 
rely  upon  its  general  tone  and  spirit.  If  the  President,  by  admis- 
sion, has  little  power  in  one  case,  he  would  seem  to  have  but  little 
power  in  another  like  case,  unless  some  clear  reason  prominently 
presented  itself  for  the  particular  exception.  Mr.  Binney  objects 
to  this  train  of  reasoning,  and  answers  it,  first,  by  a  sarcasm  upon 
the  Judge,  which  leaves  the  logic  unaffected  and  furnishes  no  aid 
in  our  search  after  truth ;  and  secondly,  by  the  position  that  the 
weaker  the  Executive,  generally,  and  in  ordinary  cases,  the  stronger 
he  ought  to  become  or  to  have  power  to  make  himself,  in  extraor- 
dinary emergencies  ;  and  this  principle  he  thinks,  is  available  to 
show  that  such  was  the  intent  of  the  framers  of  the  Constitution. 
The  limitations  of  his  office,  as  he  supposes,  make  the  President 
the  safest  depository  of  discretionary  power.  But  it  may  be  sug- 
gested, what  becomes  of  limitations  upon  power,  where  the  discre- 
tion entrusted  to  the  officer  authorizes  him  to  throw  off  the  limita- 
tions ?  Does  his  weakness  cling  to  him  after  he  becomes  strong  ? 
Is  the  Samson,  with  his  shaven  locks,  the  same  feeble  individual 
who,  with  his  sprouting  hair,  and  his  giant  arms,  is  able  to  tumble 
to  the  earth  a  mighty  edifice  ? 

Guards  and  limitations  and  checks  upon  power,  in  republican 
countries,  are  introduced  into  their  Constitutions  for  extraordinary 
occasions.  In  peaceful  times,  with  no  popular  passions  excited, 
and  no  obstacle  to  prevent  calm  reason  being  listened  to  and  duly 
estimated,  there  is  far  less  practical  necessity  for  such  provisions. 
They  stand  out  then  but  as  sign-posts,  pointing  to  the  sanctuaries 
or  places  of  refuge,  when  the  political  atmosphere  shall  be  overcast3 
and  the  thunder  of  the  tempest  shall  be  heard. 

When  the  Federal  Constitution  was  adopted,  the  States,  or  many 


of  them,  had  their  Habeas  Corpus  Acts.  Even  without  a  resort 
to  England,  the  Convention  which  framed  it,  was  familiar  with 
their  provisions.  Massachusetts  had  hers  of  March  16,  1785 ; 
South  Carolina  hers  of  1712  ;'^  Pennsylvania  hers  of  February 
18,  1785  ;  New  York  hers  of  1787.  The  Ordinance  of  Congress 
of  July  13,  1787,  referred  to  and  confirmed  the  writ  of  Habeas 
Corpus  as  a  familiar  and  existing  provision  of  law.  There  was  no 
such  United  States  law' then  in  existence,  and  the  reference  must 
have  been  either  to  the  English  statute,  or  to  any  State  law  what- 
ever, indifferently  ;  all  of  them  being  substantially  the  same  in 
their  provisions,  and  having  one  common  object. 

When  the  Constitution,  therefore,  was  on  its  trial  before  the 
people,  their  common  sense  and  natural  sympathies  recognized  the 
allusion  to  the  Writ  of  Habeas  Corpus  in  the  first  Article,  just  as 
the  common  sense  and  natural  sympathies  of  the  old  Congress  re- 
cognized the  meaning  of  the  terms  employed  in  the  Ordinance 
of  1787.  Everybody  knew  what  a  Habeas  Corpus  Act  signi- 
fied ;  and  perhaps  no  one  has  expressed  the  idea  better  than 
C.  J.  Tilghman,  when  he  said,  (as  in  1  Binney  377,  Hecker  v. 
Jarrett,)  ''  The  object  of  the  Habeas  Corpus  Act  was  to  protect 
the  liberty  of  individual  citizens  ;  and  the  danger  of  oppression 
is  not  so  great  in  civil  matters  as  in  cases  of  crimes  or  supposed 
crimes.  Governments  often  magnify  real  crimes  and  sometimes 
impute  offences  falsely  to  innocent  persons,  for  the  purpose  of  op- 
pression. Erom  this  quarter  has  generally  arisen  the  danger  to 
liberty." 

Of  course,  every  Government  must  have  the  j)ower  of  self-pre- 
servation, and  consequently  of  providing  for  emergencies.  If  the 
Constitution  itself  does  not  do  this,  the  Legislature  must  be  invested 
with  the  authority ;  and  this  is  a  natural  portion  of  the  legislative 
power.  A  Government  must  be  made  strong  enough  for  all  con- 
tingencies. The  only  question  in  the  present  case  is,  what  branch 
of  the  Government  has  the  needed,  reserved  power— <f(^  generally 
tueak  Executive,  or  a  generally  strong  Legislature?  To  which  of 
the  two  does  the  intent  of  the  Constitution  more  naturally  point  ? 
We  reply,  as  C.  J.  Taney  does,  to  the  latter. 

-'^  This  earliest  of  American  Habeas  Corpus  Acts,  that  we  have  seen,  is  to  be 
found  in  Brevard's  Digest,  vol.  1,  page  401.  It  contains  the  following  provision: 
"All  and  every  person  which  now  is,  or  hereafter  shall  be,  within  any  part  of  this 
province,  shall  have,  to  all  intents,  constructions,  and  purposes  whatsoever,  and 
in  all  things  whatsover,  as  large,  ample,  and  effectual  right  to,  and  benefit  of  the 
said  act,  commonly  called  the  Habeas  Corpus  Act,  as  if  he  were  personally  in  the 
said  kingdom  of  England."  It  had  previously  recited  and  re-enacted  the  Statute 
of  31st  Charles  II.,  C.  2,  which  was  passed  33  years  before.  The  phrase 
"  benefit  of  the  act,"  was  contemporary  with  the  famous  Habeas  Corpus  Act 
itself. 
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In  order  to  attain  the  true  meaning  of  the  Constitution  in  any 
selected  portion,  we  should  take  it  as  it  appeared  when  complete, 
and  was  presented  to  the  people  of  the  country  for  their  assent  or 
dissent ;  in  the  figure  which  it  then  bore,  in  point  of  arrangement, 
and  in  the  dress  which  it  wore,  in  matter  of  style.  It  is  not  right, 
because  not  conducive  to  its  fair  and  full  understanding,  to  spoil 
its  orderly  figure  by  taking  it  to  pieces,  or  to  strip  it  of  its  dress 
by  presenting  it  as  half  made  up,  or  as  when  it  was  in  process  of 
formation.  The  people,  when  they  voted  upon  it,  viewed  it 
as  a  whole  in  the  shape  which  it  bore  when  submitted  to 
them.  The  debates  of  the  Convention  which  framed  it,  were 
not  made  public,  and  if  they  had  been,  would  not  have  proved 
a  certain  guide  by  any  means.  The  Constitution  was  to  be  ccn- 
strued  as  a  perfected  ^^ork,  by  the  received  rules  of  interpreta- 
tion applicable  to  such  instruments  ;  and  certainly,  if  any  debates 
are  to  be  regarded  as  valuable  in  throwing  light  upon  its  meaning, 
as  recognized  by  the  people  of  the  country,  they  would  be  the  de- 
bates in  the  Conventions  of  the  different  States  which  met  for  the 
purpose  of  ratifying  or  rejecting  the  proposed  scheme  of  govern- 
ment. Mr.  Binney  has  not  presented  us  with  any  of  these  discus- 
sions. The  prevalent  tone  of  them  regarded  the  restriction  as  one 
bearing  upon  Congress.* 


The  subject  of  discussion  is  part  of  the  9th  Section  of  the  first 
Article  of  the  Constitution  of  the  United  States,  which  reads  thus  : 
"  The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  sus- 
pended, unless  when,  in  cases  of  rebellion  or  invasion,  the  public 
safety  may  require  it." 

A  few  remarks  on  the  meaning  of  two  of  the  terms  here  em- 
ployed, may  not  be  amiss. 

First,  of  the  word  ''  privilege." 

Mr.  Binney  asserts  that  the  privilege  '^  subsists  in  remedy." 
Indeed,  that  '^  the  remedy  is  privilege."     Is  this  exactly  so  ? 

The  word  employed  is  one  well  known  to  the  law.  We  have,  for 
example,  '^the  privilege"  of  Parliament;  ^Hhe  privilege"  of  a 
freeholder;  ^'privileges"  as  appurtenant  to  real  estate,  &c.  In 
some  of  these  cases,  the  word  signifies  prerogative^  or  special  qiiali- 
fieation ;  in  others,  special  incidental  rights.  In  the  particular 
clause  under  discussion,  it  appears  to  mean  the  security/  or  p)roteG' 

■^'See  for  a  valuable  syllabus  of  authorities  on  this  head,  the  pamphlet  of  Tatlow 
Jackson,  Esq.,  February,  1862. 
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tioUj  or  henefit  which  the  Writ  of  Habeas  Corpus  affords.  This 
writ  interposes  the  learning,  independence,  and  integrity  of  the 
Judge,  between  the  accused  and  his  accuser,  or  the  accused  and  the 
GoYernment,  if  the  latter  has,  through  her  Executive,  ordered  the 
arrest.  This  security  or  protection  the  Constitution  guarantees, 
except  in  a  special  contingency,  to  every  person  in  the  United 
States. 

The  ^'writ"  is  the  "remedy"  against  illegal  imprisonment ;  the 
"privilege"  of  the  writ,  is  the  right  to  demand  the  security  which 
it  affords. 

Mr.  Binney  dwells  much  on  the  history  of  the  clause,  and  on 
the  peculiarity  of  the  word  "privilege,"  used  in  it,  and  attaches 
great  importance  to  the  part  taken  by  Mr.  Pinckney,  in  its  adop- 
tion. He  takes  the  expression  not  to  be  one  "of  the  Common 
Law,  nor  of  Blackstone,  its  commentator,  nor  of  Parliamentary 
Law."  The  truth  seems  to  be,  that  Mr.  Pinckney,  and  others  who 
employed  it,  used  the  word  as  equivalent  to  "benefit" — the  former, 
indeed,  expressly  so  employed  it  on  the  20th  of  August,  178T, 
when  he  brought  his  proposition  again  before  the  House.  It  must 
be  remembered,  that  while  the  Constitutional  Convention  was  sit- 
ting in  Philadelphia,  and  was  engaged  in  the  consideration  of  the 
Habeas  Corpus  clause,  the  old  Congress  was  also  in  session,  and 
had  before  them  the  Ordinance  for  the  government  of  the  North- 
western Territory.  No  doubt  the  members  of  the  two  bodies  were 
in  frequent  conference.  Indeed,  some  gentlemen  were  members 
of  both,  and  it  is  a  supposition  of  the  highest  probability,  that 
the  same  ideas  were  entertained  by  the  members  of  each  Assembly, 
with  respect  to  a  topic  so  important,  and  which  had  called  forth  no 
diversity  of  opinion.  On  the  13th  of  July,  1787,  the  famous  Or- 
dinance to  which  we  have  referred,  was  passed  by  Congress.  It 
contains  as  part  of  the  second  among  the  Articles  which  "shall  be 
considered  as  Articles  of  Compact  between  the  original  States  and 
the  people  and  States,  in  the  said  Territory,  and  forever  remain  un- 
alterable, unless  by  common  consent,"  the  following  : — "The  in- 
habitants of  the  said  Territory  shall  always  be  entitled  to  tJie 
henefits  of  the  "Writ  of  Habeas  Corpus,  and  of  the  trial  by  jury," 
&c.  "No  man  shall  be  deprived  of  his  liberty  or  property,  but 
by  the  judgment  of  his  peers  or  the  law  of  the  land,"  &c. 

Privilege  and  henefit^  then,  w^ere  convertible  terms.  Strike 
down  either,  and  you  strike  down  the  Act  itself.  Deprive  a  citizen 
of  the  old  North-west  Territory  of  the  benefits  of  the  Habeas 
Corpus  Act,  and  you  deprive  him  of  the  Act. 

The  Ordinance  of  1787  further  shows  that  the  Continental  Con- 
gress were  quite  aware  of  Magna  Charta,  and  did  not  consider  it 
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too  perfect  for  the  great  Territory  for  -which  they  were  legislating, 
for  they  incorporated  into  its  plan  of  government  a  literal  transla- 
tion of  a  part  of  it.  Doubtless  the  expression  in  the  Constitution, 
in  connection  with  a  similar  clause,  viz  :  '^  without  due  process  of 
law,"  was  considered  as  equivalent  to  'Hhe  judgment  of  his  peers 
or  the  law  of  the  land." 

On  this  point  it  may  be  added,  that  the  phrase  '^  privilege  of  the 
Writ  of  Habeas  Corpus"  occurs  very  often  in  public  documents  in 
this  country,  before  Mr.  Pinckney  employed  it.  We  will  cite  merely 
the  Constitution  of  Massachusetts,  which  went  into  operation  on 
the  last  Wednesday  of  October,  1780,  in  the  7th  Article  of  which 
it  is  provided  that  ''  tlie  privilege  and  benefit  of  the  Writ  of  Habeas 
Corpus  shall  be  enjoyed  in  this  Commonwealth  in  the  most  free, 
easy,  cheap,  expeditious,  and  ample  manner  ;  and  shall  not  be  sus- 
pended by  the  Legislature,  except  upon  the  most  urgent  and  press- 
ing occasions,  and  for  a  limited  time,  not  exceeding  twelve  months." 
(See  Revised  Statutes  of  Massachusetts,  1836,  page  47.) 

Next,  as  to  the  word  '^suspended." 

Mr.  Binney  asserts  that  it  signifies  '4iung  up,  deferred,  delayed, 
denied  for  a  season." 

We  agree  that''  suspended"  does  not  mean  "abrogated"  or  "  de- 
stroyed," and  that  the  definition  of  the  word  thus  given,  is  as  ac- 
curate as  could  well  be  desired.  It  is  admitted,  then,  that  neither 
Congress  nor  the  President  has  power  to  abolish  the  privilege  of 
this  great  writ.  It  can  only  be  temporarily  withheld  from  the 
people.     Can  even  this  be  done,  except  by  virtue  of  a  statute  ? 

Mr.  Binney  argues  thus  : — The  privilege  of  the  writ  is  the  indi- 
vidual remedy.  The  Constitution  takes  this  away,  for  a  season, 
when,  in  case  of  rebellion,  the  President  thinks  that  the  public 
safety  requires  it,  and  in  pursuance  of  that  opinion,  orders  the 
arrest  of  a  particular  individual.  His  privilege  then  is  suspended, 
and  the  prisoner  may  be  detained  discretionally,  in  confinement, 
without  bail  or  trial. 

Is  this  Constitutional  law  in  America  ?  Is  it  true,  that  in  such 
cases,  the  privilege  of  the  citizen  is  merely  in  suspense  ?  Is  it  not 
gone  for  ever  ?  By  the  very  statement,  does  not  the  arrested  per- 
son remain  in  confinement  so  long  as  the  Executive  chooses  to  keep 
him  there,  in  conformity  with  his  notions  of  public  safety — and 
when  he  chooses  to  discharge  the  prisoner,  does  "  the  privilege  " 
or  "the  remedy"  revive?  Can  he  issue  his  Habeas  Corpus  after 
his  discharge?  Surely  not.  The  suspension  covers  the  whole 
case  of  the  individual.     There  is  nothing  more  left  of  it. 

"  Suspended  "  by  force  of  the  term,  means  "  suspended  by  law," 
and  not  suspended  by  an  act  done.  The  suspension  is,  of  the  right 
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to  ask  a  particular  protection,  or  of  the  benefit  of  tliat  protection ; 
and  when  that  right  is  taken  away  for  a  definite  period,  no  one, 
during  the  term  of  suspension,  who  is  deprived  of  his  liberty,  can 
resort  to  it.  When  the  term  of  suspension  has  passed,  the  right  to 
apply  for  the  Writ,  or  the  privilege  or  benefit  of  the  Writ  revives  ; 
and  any  one  in  confinement,  who  has  not  been  tried,  may  demand 
it,  in  order  to  bail  or  trial. 

In  every  Constitutional  question,  especially  when  attention  is 
drawn  to  a  particular  word,  we  should  constantly  bear  in  mind  the 
rules  which  have  been  laid  down  for  our  guidance, in  such  circum- 
stances. Chief  Justice  Gibson  said  in  Commonwealth  vs.  Clark,  7 
Watts  &  Sergeant,  133  :  '^  A  Constitution  is  not  to  receive  a  tech- 
nical construction  like  a  Common  Law  instrument  or  statute.  It 
is  to  be  interpreted  so  as  to  carry  out  the  great  principles  of  the 
Government,  not  to  defeat  them."  Upon  the  same  point,  Judge 
Story  remarks  in  his  Commentaries,  vol.  1,  section  455  :  ^^A 
Constitution  of  government  does  not  and  cannot,  from  its  nature, 
depend  in  any  great  degree,  upon  mere  verbal  criticism,  or  upon 
the  import  of  single  words."  ^  ^  ^  ''While,  then,  we  may 
well  resort  to  the  meaning  of  single  words  to  assist  our  inquiries, 
we  should  never  forget  that  it  is  an  instrument  of  government  we 
are  to  construe,  and,  as  has  been  already  stated,  that  must  be  the 
truest  exposition  which  best  harmonizes  with  its  design,  its  objects, 
and  its  general  structure." 

We  are  not  only  entitled  then,  but  we  are  bound  to  regard  the 
generally  free  tone  and  temper  of  the  Constitution,  as  shown  by 
its  adoption  of  familiar  and  most  significant  phrases  from  English 
Constitutional  documents ;  shown  also,  by  the  introduction  into  it, 
in  the  shape  of  amendments,  and  in  order  to  relieve  the  doubt 
arising  from  the  absence  of  their  express  annunciation  in  the  text, 
of  the  broadest  and  most  comprehensive  statements  of  human  rights 
under  a  political  compact.  If  the  technical  meaning  of  a  word  or 
a  clause  stand  opposed  to  the  general  spirit  of  the  Constitution, 
the  word  or  the  clause  must  be  modified  accordingly. 

We,  therefore,  argue  thus : — The  general  right  of  the  citizen  is 
to  be  free  from  arrest,  unless  upon  complaint  against  him  made  for 
a  legal  cause,  supported  by  oath  ;  and  when  thus  arrested,  he  is 
entitled  to  bail  and  to  a  speedy  trial  by  his  peers  for  the  oifence 
charged.  If  this  right  be  violated,  any  Judge,  upon  application 
by  the  accused,  will  enforce  it,  through  the  medium  of  the  Writ  of 
Habeas  Corpus.  This  general  right  may  be  qualified  by  a  tempo-  • 
rary  suspension  of  the  protection  of  the  Writ,  or  its  temporary  de- 
nial to  any  applicant  for  it.  This  denial  to  the  citizen  of  the  in- 
terposition of  the  judicial  power  in  his  behalf;  this  abrogation  of 
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the  Constitutional  provision,  that  ^^in  all  criminal  prosecutions, 
the  accused  shall  enjoj  the  right  to  a  speedy  and  public  trial  by 
an  impartial  jury,"  and  ''  to  be  confronted  with  the  witnesses 
against  him,"  can  only  be  grounded  on  some  law  which  takes  it 
away  from  him  in  terms,  and  follows  the  existence  of  that  state 
of  facts  upon  which  the  Constitution  authorizes  the  denial  to  be 
pronounced — that  is,  the  rec[uirement  of  the  public  safety  in  case 
of  rebellion  or  invasion. 

Can  the  mere  arrest  pronounce  all  this  ?  Does  the  fact  that  the 
Secretary  of  State,  by  telegraphic  order  to  some  agent,  has  seized 
a  man,  and  sent  him  to  a  distant  fortress,  pronounce  that  invasion 
or  rebellion  exists — that  the  public  safety  requires  the  suspension 
of  the  privilege  of  the  Habeas  Corpus  Writ — and  that  the  person 
arrested  has  lost  his  privilege  for  a  season  ?  A  mere  arrest  can 
hardly  be  so  eloquent  as  this. 

Mr.  Binney  contends  that  in  England,  '^'^the  Habeas  Corpus  Act 
is  never  suspended,"  and  has  never  been  ^^  suspended  for  a  moment," 
and  that  Blackstone,  in  asserting  otherwise,  "  spoke  loosely  and 
inaccurately."  He  might  have  charged  Mr.  Justice  Coleridge 
with  similar  looseness  and  inaccuracy ;  for  that  eminent  man  uses 
the  same  language  more  than  once. 

In  note  13  to  page  136,  of  the  first  volume  of  his  edition  of 
Blackstone's  Commentaries,  Justice  Coleridge  uses  the  following 
language  :  "  The  effect  of  a  suspension  of  the  Habeas  Corpus  Act 
is  not  in  itself  to  enable  any  one  ^  to  imprison  suspected  persons 
without  giving  any  reason  for  so  doing.'  But  it  prevents  persons 
who  are  committed  upon  certain  charges  from  being  bailed,  tried 
or  discharged /or  the  time  of  the  suspension^  except  under  the  pro- 
visions of  the  suspending  Act^  leaving,  however,  to  the  magistrate 
or  person  committing,  all  the  responsibility  attending  an  illegal 
imprisonment." 

Mr.  Binney  might  pronounce  the  same  criticism  on  many  Judges, 
and  indeed,  on  the  received  language  of  the  legal  fraternity.  This 
uniformity  of  expression,  in  speaking  upon  a  particular  topic,  in- 
dicates uniformity  of  ideas,  and  is  tolerably  fair  evidence  that  the 
common  understanding  is  the  true  one.  And,  indeed,  it  appears 
upon  examination  to  be  so.  The  English  Imprisonment  Acts 
that  have  given  rise  to  the  form  of  expression  to  which  Mr.  Binney 
objects,  and  which  authorize  the  commitment  of  certain  persons  to 
prison  by  virtue  of  warrants  issuing  by  authority  of  the  King,  or 
of  his  Privy  Council,  and  which  deprive  them,  when  so  committed, 
of  the  privilege  of  bail  or  trial,  in  terms  suspend,  for  a  limited  sea- 
son, the  operation  of  any  statute  of  which  the  prisoners  could 
otherwise  avail  themselves.     The  statute  referred  to  in  these  va- 
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rlous  Acts,  is  none  other  than  the  Habeas  Corpus  Act ;  and  there 
seems,  therefore,  very  reasonable  ground  for  styling  an  Imprison- 
ment Law,  a  suspension  of  the  Habeas  Corpus  Act,  and  for  reliev- 
ing the  famous  English  Commentator,  and  his  equally  famous  an- 
notator,  from  the  charge  of  looseness  and  inaccuracy. 

The  extracts  which  follow  from  the  Statute  of  57  Geo.  3,  ch.  3, 
to  be  found  in  the  25th  vol.  of  Statutes  at  Large,  page  2,  may  be 
cited  as  specimens  of  the  phraseology  of  these  Acts  of  Parliament. 
The  preamble  to  that  Act  recites  : — ^'A  treacherous  conspiracy  for 
the  purpose  of  overthrowing  by  means  of  a  general  insurrection  the 
established  Government,"  &c. ;  and  then  it  is  enacted,  that  all 
persons  in  prison  by  warrant  of  the  Privy  Council,  or  one  of  the 
Secretaries  of  State,  for  High  Treason,  suspicion  of  High  Trea- 
son, or  treasonable  practices,  ''  may  be  detained  in  safe  custody 
without  bail  or  mainprize,  until  July  1,  1817,"  and  no  Judge,  &c., 
shall  bail  or  try  any  such  person,  until  July  1,  1817,  ''^any  law  or 
statute  to  the  contrary  notwithstanding." 

^"Provided  always,  that  from  and  after  the  first  day  of  July, 
1817,  the  said  person  so  committed,  shall  have  the  benefit  and 
advantage  of  all  laws  and  statutes  in  any  way  relating  to,  or  pro- 
viding for,  the  liberty  of  the  subjects  of  this  realm." 

The  next  Proviso  saves  the  ancient  rights  and  lorivileges  of 
Parliament ;  and  another  provides  for  the  trial  of  any  person  or 
persons  in  prison  at  the  time  of  passing  the  Act,  against  whom  a 
bill  of  indictment  had  been  already  found.  There  is  thus  no 
interference  with  the  regular  course  of  justice  in  these  latter 
cases. 

The  judicial  powder  of  the  Union  extends  to  all  cases  arising 
under  the  Constitution  and  laws  of  the  United  States.  The  ap- 
plicant to  the  judicial  power  demands  a  Writ,  which  is  emphati- 
cally one  of  right  and  not  of  grace.  Why  shall  he  not  have  it  ? 
Does  the  mere  fact  that  he  is  under  arrest — the  very  fact  that 
entitles  him  to  the  Writ — deprive  him  of  it  ?  Surely  not,  without 
more — for  no  part  of  the  judicial  power  can  be  used  by  the  Presi- 
dent or  any  one  acting  under  his  Executive  authority.  The  Writ, 
then,  must  issue.  The  privilege  of  having  it,  of  course,  exists; 
and  equally,  of  course,  a  return  to  the  Writ  setting  forth  the 
cause  of  detainer,  must  be  made  along  with  the  production  of  the 
body  of  the  detained  person. 

The  chief  difficulty,  however,  remains.  The  return  may  set 
forth,  that  the  petitioner  is  kept  in  custody  by  an  order  of  the 
President  for  his  arrest,  which,  in  his  discretion,  that  high  officer 
has  issued,  inasmuch  as  a  rebellion  exists  in  the  country,  and  the 
public   safety,  in  his  judgment,  requires  the   suspension  of  the 
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privilege  of  the  Writ  in  the  particular  case  ;  but  it  may  omit  to 
set  forth  the  charge  of  the  commission  of  any  act  constituting  an 
offence  against  the  laws  of  the  United  States.  Is  such  a  return 
lawful  and  constitutional  ? 

It  implies,  we  submit,  in  the  strongest  way,  that  the  judiciary 
has  no  power  to  decide  upon  the  constitutionality  of  an  act  of  the 
Executive  restraining  the  liberty  of  a  confined  person  and  to  give 
adequate  redress,  inasmuch  as  the  Writ  of  Habeas  Corpus  is  the 
only  mode  by  which,  in  such  a  case^  a  person  can  be  restored  to 
his  liberty.  Deprive  him  of  the  Writ,  and  he  remains  in  confine- 
ment, because  he  has  no  legal  mode  of  getting  out. 

Attorney  General  Bates  meets  this  difficulty,  by  claiming  for  the 
President  a  coequal  authority  with  the  Judiciary  to  interpret  the 
Constitution  in  what  regards  Executive  powers.  As  Mr.  Binney 
neither  ^*^ affirms  nor  rejects"  the  argument  of  the  Attorney 
General,  he  does  not  prefer  such  an  answer  to  the  question  above 
propounded — and  it  is  supposed  that  he  would  scarcely  do  it,  inas- 
much as  the  position  would  apparently  be  contrary  to  his  expressed 
opinions,  and  to  the  whole  course  of  judicial  decision  in  our  coun- 
try. A  position  such  as  that  taken  by  Mr.  Bates,  would  deny  the 
power  of  the  Judiciary  to  pass  upon  the  constitutionality  of  acts 
of  the  Legislature,  and  disturb  our  whole  system  of  Constitutional 
Law.  The  President,  therefore,  would  not  be  asserted  by  Mr, 
Binney  to  be  uncontrolled  in  the  construction  of  his  own  powers, 
and  to  have  legally  as  well  as  substantially  all  such  as  he  might 
honestly  think  were  placed  in  his  hands  by  the  Constitution.  On 
the  contrary,  Mr.  Binney  thinks  that  the  power  in  dispute  is  one 
which  that  instrument  in  reality  confers  on  the  President. 

It  must  not  be  forgotten,  that  the  question  does  not  respect  the 
military  power  of  the  President,  as  Commander-in-Chief  of  the 
Army  and  Navy,  in  time  of  actual  war.  Mr.  Binney  expressly 
disclaims  that  consideration,  and  does  not  found  his  argument 
upon  it.  He  treats  the  point  as  one  relating  to  the  powder  of  the 
President,  derived  from  the  language  of  the  Constitution  and  from 
the  nature  of  his  office.  There  can  be  no  doubt  that,  when  war, 
either  foreign  or  civil,  exists,  its  usual  incidents  must  attend  it,  and 
that  the  civil  law  will  necessarily  be  hushed  and  drowned  in  the 
great  cry  of  arms.  Within  the  theatre  of  war,*  where  the  tri- 
bunals are  closed,  and  against  men  in  military  array,  martial  law 
must  have  its  sw^ay — and  no  man  ought  to  complain,  that  in  a 
national  strife,  where  the  Government  is  fighting  for  its  existence, 
its  territory,  or  its  honor,  the  law  of  war  should  supplant  the 

^See,  on  this  point,  what  Justice  Woodbury  says,  in  Luther  vs.  Borden,  7 
Howard,  33,  and  the  authorities  cited  hy  him. 
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ordinary  rules  of  justice.  Even  tliat  law,  liowever,  lias  its  course, 
wliich  conduces  to  fair-dealing  and  equity,  and  a  trial,  tliat  seldom 
fails  to  be  speedy  enough,  and  is  generally  public,  usually  follows 
arrest  or  capture.  As  Congress  alone  can  declare  war,  or,  for  any 
length  of  time,  recognize  its  existence,  and  can  alone  provide  for 
its  support  and  continuance,  by  acting  in  either  way  it  gives  its 
assent  to  the  condition  of  things  which  attends  such  a  state  of 
society,  and  adopts  its  ordinary  rules.  If  the  Courts  undertake 
to  interfere  with  the  military  power  in  its  proper  exercise,  and  to 
handle  prisoners  of  war,  their  intervention  is  irregular ;  and  it  is 
a  sufficient  return  to  a  Writ  of  Habeas  Corpus,  issued  in  such  case 
to  say,  that  the  party  is  held  as  a  prisoner.  The  question  is  a 
widel}^  different  one  in  places  outside  of  the  area  of  war,  where 
the  Courts  of  justice  are  sitting,  and  publicly  administering  their 
functions,  and  every  opportunity  is  aiforded  both  for  the  prosecu- 
tion and  defence  of  persons  charged  with  crime ;  and  it  is  still 
further  distinguished,  where  it  concerns  the  civil  power  of  the 
President  as  defined  and  conferred  by  the  Constitution. 

The  second  paragraph  of  the  9th  Section  of  Article  1,  like  the 
other  paragraphs  of  that  section,  contains  no  grant  of  power  to 
anybody.  It  is  a  restriction  on  power,  either  expressly  or  im- 
pliedly given  elsewhere.  The  8th  Section  is  affirmative — it  coni- 
fers certain  and  very  large  powers  on  Congress,  which,  without 
the  restrictions  of  the  9th  Section,  might  well  cover  the  subject 
matter  of  the  latter.  For  instance,  the  third  paragraph  of  the 
8th  Section  gives  power  to  Congress  to  '*^ regulate  commerce" — 
the  first,  ^^to  lay  and  collect  duties" — in  order,  then,  to  restrict 
this  general  authority,  the  first  paragraph  of  the  9th  Section  for- 
bids Congress,  prior  to  the  year  1808,  from  prohibiting  the  im- 
portation ^'of  such  persons  as  any  of  the  States  now  existing 
shall  think  proper  to  admit" — that  is,  negro  slaves.  So,  in 
reference  to  the  particular  point  we  are  discussing.  Several 
paragraphs  of  the  8th  Section  authorize  Congress  'Ho  declare 
war" — "to  make  rules  concerning  captures  on  land  and  water;" 
^Ho  raise  and  support  armies;"  "to  provide  for  calling  forth  the 
militia  to  execute  the  laws  of  the  Union,  suppress  insurrections 
and  repel  invasions,"  and  "to  make  all  laws  which  shall  be  neces- 
sary and  proper  for  carrying  into  execution  the  foregoing  powers;" 
and  then  immediately  follows  the  restriction  of  the  9th  Section : 
"The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be  sus- 
pended, unless  when  in  cases  of  rebellion  or  invasion  the  public 
safety  may  recjuire  it." 

On  Avhat  and  whose  power  is  this  restriction  operative  ?     On  the 
President's  ?     Show  us  the  general  grant  of  power  to  the  Execu- 
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tive,  wliicli  covers  the  subject  matter  of  tlie  restriction,  and  wliich, 
without  this,  ayouH  leave  the  power  to  him. 

>  What  are  the  President's  powers  ?     They  are  enumerated  in 
the  second  Article  of  the  Constitution. 

The  chief  of  them — and  indeed,  that  which  embraces  all  the 
rest — is  contained  in  the  clause :  '^The  Executive  power  shall  be 
vested  in  a  President  of  the  United  States  of  America."  It  can 
be  safely  affirmed  that  there  is  no  clause,  nor  intimation  in  any 
clause,  which  authorizes  any  ^'suspensive"  power  to  be  exercised 
by  the  President.  He  may  'h^ecommend  to  the  consideration  of 
Congress  such  measures,"  for  their  adoption,  ''as  he  shall  judge 
necessary  and  expedient;"  but  his  whole  power  in  reference  to 
laws  already  in  existence,  is  to  "take  care  that  they  be  faithfully 
executed."  His  duty  is  to  carry  into  execution  legislative  enact- 
ments, not  to  interfere  with  them  in  any  way.  An  express  law — 
the  14th  Section  of  the  Judiciary  Act  of  1789 — authorizes  the 
Judges  of  the  United  States  Courts  to  grant  Writs  of  Habeas 
Corpus.     Can  the  President  suspend  this  law  ? 

Plow  stands  it,  however,  with  Congress  in  this  respect  ?  Says 
the  Constitution:  "All  legislative  powers  herein  granted  shall  be 
vested  in  a  Congress  of  the  United  States,"  &c. 

Any  legislative  power,  which  exists  under  the  Constitution,  is 
therefore  vested  in  Congress. 

Is  the  suspension  of  the  fvivilege  of  the  Writ  of  Habeas  Corpus 
properly  a  legislative  or  an  Executive  act  ? 

We  have  quoted  above  the  clauses  which  give  to  Congress  the 
power  of  legislation  over  the  subject  of  war,  insurrections  and 
invasions — they  cover  the  whole  of  those  subjects.  Congress  has 
the  further  powers  "to  provide  [that  is,  by  laiv^  because  Congress 
can  only  "provide"  in  this  mode]  for  the  common  defence  and 
general  welfare  of  the  United  States,""^  and  "to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  powers  vested  by  this  Consti- 
tution in  the  GovernDient  of  the  United  States,  or  in  any  depart- 
ment or  officer  thereof.'' 

If  any  law  be  at  all  necessary  to  enable  the  President  to  execute 
any  power.  Congress  must  pass  it,  or  the  President  cannot  execute 
the  power. 

If  any  law  be  at  all  necessary  to  prevent  the  award  of  a  Writ 
of  Habeas  Corpus,  Congress  must  pass  it,  or  the  Writ  cannot  be 
refused  to  an  applicant. 

'•^  It  is  not  intended  by  this  reference  to  rely  upon  tliis  clause  as  a  grant  of 
power  distinct  from  that  of  laying  and  collecting  taxes,  duties,  imposts,  and 
excises. 
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How,  then,  stands  this  part  of  the  case  ? 

We  have,  as  to  both  the  President  and  Congress,  no  grant  of 
power  in  this  particular  paragraph,  unless  we  do,  as  Mr.  Binney 
does,  undertake  to  '^  supply  an  ellipsis,"  which  is  unwarrantable, 
exce]?t  the  suspending  power  ivould  fail  of  its  exercise  hy  reason  of 
the  absence  of  any  other  distinct  authorization.  In  such  case,  we 
might  properly  supply  an  ellipsis.  But  if  there  are  other  grants 
of  power  in  the  Constitution,  which  embrace  this  suspending  power, 
then,  unquestionably,  there  is  no  necessity  of  supplying  any  sup- 
posed omission  in  the  Habeas  Corpus  clause,  in  order  to  attain  the 
object.  Now  that  there  are  such  grants  of  power,  in  language 
amply  sufficient  to  vest  the  discretion  over  the  subject  matter  in 
Congress,  we  think  may  be  safely  asserted  by  any  one  reading  the 
clauses  conferring  upon  Congress  legislative  power  in  the  several 
particulars  which  we  have  recited  above. 

Mr.  Binney  does  not  profess  to  place  his  argument  upon  any  al- 
leged power  in  the  Executive  to  abrogate  or  modify  a  law,  and  he 
therefore  grounds  it  upon  the  supposed  grant  in  the  Constitution 
of  the  power  to  the  President,  as  set  forth  in  the  disputed  clause 
itself.  Pie  supposes  no  law  to  be  necessary  in  the  matter,  and  that 
no  law  can  be  made  to  interfere  with  the  Presidential  right  under 
the  Constitution.  We  have  seen  that  the  clause  contains  no  grant 
at  all,  and  is  but  a  restriction  upon  somebody's  supposed  or  granted 
power,  and  it  is  therefore  attempted  to  sustain  the  inference  in 
favor  of  the  Executive  right,  from  the  nature  of  the  Presidential 
office. 

Undoubtedly  it  is  a  proper  part  of  the  duty  of  the  Supreme  Ex- 
ecutive Magistrate,  in  time  of  lawful  war,  to  direct  the  operations 
of  fleets  and  armies,  though  Congress  has  the  power  to  make  rules 
concerning  captures,  and  for  the  government  and  regulation  of  the 
land  and  naval  forces.  It  is  also  the  duty  of  the  Executive,  in  his 
civil  capacity,  to  cause  the  laws  to  be  duly  executed — we  mean 
such  laws  as  require  any  execution  outside  of  the  Judiciary — and 
are  not  merely  declaratory  statutes.  It  is  as  undoubtedly,  how- 
ever, no  part  of  the  office  of  an  American  Chief  Executive  to  sus- 
pend, at  his  discretion,  the  privileges  of  the  humblest  citizen, 
whether  arising  from  Common  or  Statute  Law.  The  poorest  man 
that  walks  has  an  equal  right  with  the  proudest,  to  the  full  protec- 
tion and  enjoyment  of  the  Constitution  and  laAVS.  It  is,  or  has 
been,  the  boast  of  American  liberty,  that  the  rights  of  the  citizen 
were  clearly  defined,  and  placed  far  above  arbitrary  estimation  or 
interference.  It  has  been  the  boast  of  Americans  that  the  privi- 
lege of  the  Habeas  Corpus,  so  called,  because  wrung  originally 
from  unwilling  despots,  had  become  a  right,  and  that  therefore  a 
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nomenclature  true  enough  in  its  origin,  had  lost  its  original  mean- 
ing, and  represented  in  our  country  one  of  the  firmest  possessions 
of  freemen.  Mr.  Binney  has  labored  hard  to  correct  these  visionary 
assumptions,  and  by  tearing  us  away  from  British  analogies,  and 
by  cutting  us  loose  from  Magna  Charta,  and  by  trying  to  persuade 
us  not  to  strain  after  an  unattainable  perfectness,  nor  to  reach  to- 
wards the  mark  of  our  high  calling  as  a  free  nation,  to  place  us  on 
the  platform  of  the  monarchies  of  the  European  continent,  and  to 
make  us  satisfied  with  our  position  there.  If  he  has  succeeded  in 
convincing  the  judicial  mind  of  the  country  that  such  is  really  our 
political  latitude,  it  must  be  but  a  melancholy  satisfaction  to  him, 
for  he  will  have  attained  his  desire,  after  dashing  to  the  ground 
many  a  fond  hope  and  marring  a  very  beautiful  picture. 

But  he  will  not  succeed  without  also  overturning  judicial  prece- 
dent. Mr.  Binney  supposes  that  the  question  has  never  been 
authoritatively  decided.  The  venerable  names  of  Marshall,  Story, 
and  Taney  rise  up  instinctively  to  the  mind  of  the  reader,  as  he 
lights  upon  this  opinion — but  they  are  brushed  away  with  the  re- 
mark, that  the  points  they  are  supposed  to  have  decided,  were 
never  sufficiently  considered,  or  '' perhaps  argued  at  all,"  by  them. 
The  dictum  of  C.  J.  Marshall,  in  Exparte  Bollman,  4  Cranch  104, 
was  uttered  at  a  critical  period  of  our  country's  history,  and  he 
w^as  a  man  full  of  the  spirit  of  the  Constitution,  and  knew  the 
views  and  could  understand  the  language  of  its  framers,  perhaps 
better  than  any  of  his  contemporaries.  Of  him  and  of  Story,  as 
they  are  both  gone  from  us,  it  may  be  said,  that  his  opinion  on  a 
constitutional  question  is  itself  an  argument ;  and  well,  therefore, 
might  the  present  Chief  Justice  of  the  United  States  rely  upon 
w^hat  fell  from  each  of  those  distinguished  men,  as  an  authority  for 
his  own  decision.  That  is  the  latest  and  the  most  elaborate — and 
its  clear  yet  simple  statement  of  the  law  will,  we  trust,  stand  the 
assault  even  of  the  learning  and  ability  which  are  brought  to  bear 
against  it,  and  which  are  unhappily  aided  by  the  powerful  political 
feeling  of  a  dominant  party  in  our  country. 

It  is  not  a  light  matter  to  disregard  those  deeply  seated  feelings 
in  favor  of  liberty,  which  may  be  said  to  be  traditional  with  ns. 
Mr.  Binney  admits  the  existence  of  a  ^'bias"  against  his  views. 
We  should  rather  denominate  it  an  instinctive  American  sentiment. 
Its  expressions  lie  scattered  over  our  old  and  our  new  State  Con- 
stitutions, and  our  Bills  of  Rights.  It  crops  out  in  opinions  from 
Judges,  and  in  the  common  speech  of  the  Bar,  and  is  an  explana- 
tion of  the  startling  surprise,  not  unaccompanied  with  dread,  which 
attended  the  announcement  of  the  first  exercise  of  this  power  of 
arbitrary  arrest  by  the  present  Executive.     The  fact  of  existing 
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insiiiTection  in  parts  of  the  country,  furnished  to  the  student  of 
Constitutional  law,  no  excuse  for  the  assumption  of  extra  legal 
authority  by  the  President,  for  he  knew  that  the  frame  of  Govern- 
ment of  the  United  States  contemplated  the  contingency  of  war 
and  rebellion,  and  provided  for  it ;  and  he  knew  also,  that  the  Con- 
stitution had  been  practically  tried  in  former  days  upon  the  very 
point  of  danger,  and  had  happily  stood  the  test. 

The  writer  of  these  few  remarks  is  one  of  those  who  is  ardently 
attached  to  the  Union  of  the  States,  and  trusted  that  the  Federal 
Constitution,  which  was  the  bond  of  that  Union,  would  come  un- 
scathed even  out  of  the  present  fearful  contest. 

Philadelphia,  Fehriiary^  1862, 
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PREFACE. 


The  principal  object  of  the  following  paper,  is  to  confront  a 
doctrine  of  certain  writers,  that  the  Habeas  Corpus  clanse  in  the 
Constitution  does  not  give  power  to  anybody  to  susjDend  the 
privilege  of  the  Writ,  but  is  only  restrictive  of  the  otherwise 
plenary  power  of  Congress,  to  withhold,  suspend,  or  repeal  the 
Writ  of  Habeas  Corpus  at  their  mere  discretion  or  pleasure.  If 
the  Constitution  doe©  not  give  GojigvGm  such  a  power,  it  8eems 
to  be  admitted  that  the  power  of  suspension  is  given  by  the 
Habeas  Corpus  clause. 

The  notice  of  some  objections  to  the  deduction  of  the  }oower 
from  that  clause  to  the  Executive  department,  which  follows  the 
principal  topic,  is  not  intended  to  be  a  restatement  of  the  argu- 
ment in  the  former  Tract;  but  only  as  a  short  answer  to  some 
popular  suggestions,  which  have  no  legal  value  in  the  interpre- 
tation of  the  clause,  but  which  from  their  more  frequent  repeti- 
tion seem  to  be  thought  the  most  effectual. 

Horace  Binney. 

Philadelphia,  April  lOth,  1862. 


THE  PRIVILEGE  OF  THE  WRIT. 


SECOND     PART. 


The  objections  wliich  have  been  made  to  tlie  Tract  entitled 
''  The  Privilege  of  the  Writ  of  Habeas  Corpus  under  the  Con- 
stitution," whether  argued  or  dogmatized,  and  whether  pertinent 
or  not  to  the  principal  matter  in  question,  may,  so  far  as  it  is 
intended  to  notice  them  in  this  paper,  be  included  under  the 
following  heads : 

1.  That  the  Habeas  Corpus  clause  in  the  ninth  section  of  the 

First  Article  of  the  Constitution  of  the  United  States, 
does  not  give  authority  or  power  to  anybody;  that  it  is 
merely  restrictive  of  powers  given  elsewhere  in  the  Con- 
stitution ;  that  Congress  have  other  powers  under  the 
Constitution  by  which  suspension  of  the  Habeas  Corpus 
might  have  been  authorized  by  that  body  at  their 
pleasure,  and  under  any  circumstances,  if  the  clause  in 
the  ninth  section  of  the  First  Article  had  not  been 
adopted ;  and  that  the  clause  is  merely  a  restraint  upon 
the  exercise  of  those  other  powers  by  Congress. 

2.  That  the  President  has  no  authority  under  the  Constitu- 

tion to  issue  a  warrant  of  arrest  and  imprisonment,  and 
therefore,  cannot  decree  the  power  of  arrest  and  suspen- 
sion without  authority  from  Congress. 

3.  That  the  debates  in  the  State  Conventions  which  ratified 

the  Constitution,  prove  that  the  clause  was  adopted  as 
meaning  that  Congress  alone  had  authority  to  suspend 
the  privilege  of  the  Writ. 

4.  That  the  Bills  of  Rights  in  the  State  Constitutions  which 

have  the  same  clause,  or  clauses  of  like  meaning,  prove 
that  the  Legislature  alone  was  deemed  to  possess  the 
authority. 


5.  That  the  State  Bills  of  Rights  which  declare  the  funda- 
mental principle^  that  the  suspension  of  Laws,  except  by 
the  Legislature,  or  under  their  authority,  is  illegal,  prove 
the  same  thing. 

OBJECTION    I. 

The  first  objection  Is  both  pertinent  and  important.  It  was  not 
overlooked  in  the  preceding  Tract,  but  was  denied,  and  left  for 
assertion  and  proof.  If  it  is  sound,  it  materially  disables  the  ar- 
gument which  regards  the  Habeas  Corpus  clause  as  a  grant  of 
authority.  If  it  is  unsound,  it  leaves  the  interpretation  of  the 
meaning  of  the  clause,  as  it  was  stated  in  the  Tract,  without  any 
answer.  In  that  case  the  clause  must  give  authority  or  power 
to  somebody;  and  to  whom  it  gives  the  authority,  must  depend 
upon  other  considerations. 

The  objection  is  an  affirmative  one,  and  puts  upon  the  writer 
who  makes  it,  the  duty  of  proving  it.  This  is  not  distinctly 
denied  by  anybody,  but  is  tacitly  assumed  by  the  objectors  ;  and 
it  becomes  necessary  therefore  to  exhibit,  as  fairly,  and  as 
nearly  in  the  words  of  the  objectors  as  possible,  their  affirma- 
tions and  their  proofs. 

A  Louisville  writer"^  states  his  position,  and  presents  his  sup- 
posed proofs,  in  these  words  : 

"  There  is  a  short  process  by  wdiich  to  eviscerate  the  very  gist 
of  the  question,  v^hicli  seems  not  yet  to  have  been  applied, 
simple  and  obvious  as  is  that  process.  Let  us  suppose  the  Con- 
stitution Vv^holly  silent  on  the  subject,  saying  not  one  word  about 
the  Writ,  or  its  suspension;  where  then  would  have  been  the 
power  to  suspend  ?  Ko  intelligent,  candid  man  will  pretend 
that  it  would  not  be  clearly,  indisputably,  w^ith  Congress,  or 
that  by  any  possible  fair  construction  the  power  could  be  as- 
signed to  the  President/^ 

The  President's  power  is  not  the  present  question,  but  the 
power  of  Congress,  and  the  effect  of  the  absence  of  the  Habeas 
Corpus  clause  from  the  Constitution.     The  writer  proceeds  : 

''  This  conceded,  then  let  it  be  remembered  that  the  clause  is 

^;i=  Habeas  Corpus.  The  Law  of  War  and  Confiscation.  By  S.  S.  Nicliolas.  Louis- 
ville, 1862. 


a  restrictive  and  not  an  enabling  one.  Without  tlie  restriction, 
Congress  would  liave  had  plenary  power,  untrammelled  discre- 
tion over  the  Writ.  It  could  have  created  the  Writ,  or  not,  at  its 
pleasure,  suspended,  or  wholly  repealed  it  out  of  existence,  when- 
ever, and  as  often  as  it  thought  proper.^ ^ 

The  proposition  contained  in  the  short  process  is  not  con- 
ceded, but  was  the  matter  to  be  proved,  and  the  whole  matter ; 
and  therefore,  thus  far  the  whole  proof  of  the  proposition  is  in 
the  WTiter's  assertion,  and  in  the  supposed  concession.  He 
proceeds : 

"Here,  then,  this  full  power,  this  full  discretion  over  the 
Writ,  was  what  had  to  be  restrained,  to  accomplish  the  plain 
purpose  of  the  clause,  that  is,  placing  the  citizen^s  privilege  of 
using  the  protection  of  the  Writ  upon  a  surer,  more  permanent 
basis,  than  it  stood  in  England,  where  it  rests  upon  the  untram- 
melled discretion  of  Parliament. .  Who,  then,  was  intended  to  he 
restrained  by  this  clause?  Surely  not  the  President,  who, 
under  such  silence  of  the  Constitution,  would  have  had  no  pos- 
sible control  over  the  Writ  in  any  circumstances  whatever. 
There  could  be  no  necessity  to  restrain  his  power,  when  he 
would  have  none  to  be  restrained.  Full  surely  it  must  have 
been  intended  to  restrain  Congress,  which  alone  and  exclusively 
would  have  had  the  power.'^ 

Thus  end  the  af&rmation  and  the  proof.  What  follows  from 
the  objector,  he  calls  ^' confirmation,"  "if  it  needed  confirma- 
tion." It  is  not  difficult  to  infer  or  conclude  anything,  if  a 
writer  is  permitted  to  prove  his  fundamental  proposition  by  as- 
serting it,  or  by  supposing  it  to  be  conceded.  The  matter  to  be 
proved  was  the  power  of  Congress,  their  ''  plenary  and  untram- 
melled" power  over  the  Writ;  and  the  assertion  of  that  plenary 
power  is  ail  the  proof,  and  the  concession  of  that,  is  the  root  of 
all  that  follows.     The  writer  proceeds  : 

"  If  this  plain  view  needed  confirmation,  it  could  be  found  in  a 
contemporaneous  discussion  in  the  Yirginia  Convention.  Patrick 
Henry  contended  that  the  restrictive  or  prohibitory  clauses, 
created  by  implication  powers  not  specially  given,  contrary  to 
the  assertion  of  the  advocates  of  the  Constitution,  that  the 
Government  would  have  no  power  but  what  was  specially 
granted.     He  referred  to  the  Habeas  Corpus  clause,  and  said : 


'  It  results,  clearly,  ttiat  if  it  had  not  said  so,  they  could  have 
suspended  it  in  all  cases  whatever/  Governor  Eandolph,  to 
whom  the,  country  is  more  indebted  for  the  Constitution  than  to 
any  other  member  of  the  Federal  Convention,  except  Charles 
Pinckney,  answering  Henry,  said :  Gentlemen,  suppose  from  the 
negative  restrictions,  that  Congress  is  to  have  powers  by  impli- 
cation. I  will  meet  them  on  that  ground.  I  persuade  myself 
that  every  exception  here  mentioned,  is  an  exception,  not  from 
general  powers,  but  from  the  particular  powers  therein  vested. 
To  what  power  is  the  exception  made  to  the  importation  of 
negroes?  ISTot  from  a  general  power,  but  from  a  particular 
230wer  expressly  enumerated.  This  is  an  exception  from  the 
power  given  of  regulating  commerce.  He  asks  where  is  the 
power  to  which  the  prohibition  of  suspending  the  Habeas  Corpus 
is  an  exception.  I  contend,  that,  by  virtue  of  the  power  given 
to  Congress  to  regulate  the  courts,  they  could  suspend  the  Writ. 
This  is  therefore  an  exception  to  that  power.^^ 

Thus  closes  the  argument  of  the  writer,  that  the  Habeas  Cor- 
pus clause  is  merely  restrictive,  and  gives  no  power. 

So  far  as  the  argument  between  Patrick  Henry  and  Governor 
Randolph'  is  concerned,  it  is  an  averment  by  Henry  that  the 
restrictive  clauses  created  power  by  implication,  and  a  call  by 
him  for  the  power  to  which  the  prohibition  of  suspending  the 
Writ  of  Habeas  Corpus  was  an  exception ;  and  on  the  part  of 
Randolph,  it  was  a  denial  of  the  averment,  and  an  argumenta- 
tive assertion  on  his  part,  that  the  power  was  to  be  found  in  the 
power  given  to  Congress  to  regulate  the  courts.  Governor 
Randolph  said  that  he  contended  that  it  was,  and  he  said  no 
more. 

The  answer  to  this  objection  might  be  much  shorter  than  we 
shall  make  it.  The  objection  is  not  proved  at  all.  There  is  not 
a  shadow  of  proof  in  any  part  of  the  quotation.  The  dispute 
between  Henry  and  Randolph  was  a  wrestling-match,  a  meta- 
physical disputation  about  general  and  particular  powers,  one  of 
a  class  of  questions  interesting,  perhaps,  to  the  Convention  of 
Virginia,  but  of  little  use  in  the  practical  construction  of  the 
Constitution.  Pressed  in  an  argument  by  his  adversary,  Mr. 
Randolph  resorted  for  defence  to  an  assertion,  which  he  con- 
tended was  true,  but  did  not  attempt  to  prove  it.  It  is  not 
necessary  to  examine  the  personal  authority  of  Mr.  Randolph 
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on  such  a  point,  or  on  any  other.  He  has  no  such  name,  either 
as  delegate  to  the  Convention,  or  as  Attorney-General  first,  and 
then  Secretary  of  State,  under  Washington,  as  to  dispense  with 
higher  proof  of  the  proposition  he  contended  for. 

The  answers  to  the  position  of  the  Reviewer,  which  we  are 
under  no  obligation  to  give,  for  he  has  only  asserted,  and  not 
proved  anything,  are  these  : 

1.  The  Constitution  gives  no  such  power  to  Congress,  as  a 
poiver  to  regulate  the  Courts, 

A  resort  to  indefinite  language  is  the  common  artifice  of  a 
deficient  argument ;  and  so  it  has  occurred  here.  The  word 
'^regulate,"  or  any  one  of  its  derivatives,  cannot  be  found  in  the 
Constitution,  in  the  grant  of  judicial  powers,  or  in  any  clause 
which  relates  to  judicial  tribunals,  except  in  a  single  instance, 
which  regards  the  ajjpellate  jurisdiction  of  the  Supreme  Court. 
In  all  cases  affecting  ambassadors,  other  public  ministers,  and 
consuls,  and  those  in  which  a  State  shall  be  a  party,  the  Third 
Article  of  the  Constitution  says  the  Supreme  Court  shall  have 
original  jurisdiction.  In  all  other  cases  before  mentioned,  that 
is  to  say,  those  to  which  the  judicial  power  of  the  United  States 
extends,  the  Supreme  Court  shall  have  appellate  jurisdiction, 
both  as  to  law  and  fact,  with  such  exceptions,  and  under  such 
regulations^  as  the  Congress  shall  make.  This  is  the  only  in- 
stance in  which  the  word  is  used  in  the  judicial  relation.  The 
regulation  by  Congress  of  this  appellate  jurisdiction,  so  far 
as  consists  with  the  existence  of  that  jurisdiction  which  the 
Constitution  says  the  Supreme  Court  shall  have,  may  be  ad- 
mitted. It  is  unnecessary  to  look  at  the  limitations  of  the 
power.  The  appellate  jurisdiction  of  the  Supreme  Court  is  the 
only  subject  to  which  the  pow^r  of  regulation  by  Congress 
applies. 

2.  The  judicial  power  of  the  United  States  does  not  depend 
at  all  upon  the  discretion  or  regulating  power  of  Congress.  The 
Constitution  declares  that  it  shall  extend  to  all  the  subjects, 
cases,  and  controversies  which  are  enumerated  or  described  in 
the  instrument.  Congress  cannot  add  to  it  nor  diminish  it.  In 
the  only  instance  in  which  the  judicial  power  was  deemed  to 
extend  too  far,  the  powder  of  sustaining  suits  against  the  States^, 
it  was  abridged,  and  could  only  be  abridged,  by  an  amendment 
of  the  Constitution. 
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The  judicial  power  of  the  United  States  extends  to  every 
question  of  personal  liberty  which  arises  in  any  subject,  case,  or 
controversy,  to  which  the  power  extends — to  imprisonment  to 
which  the  United  States  is  a  party — to  which  there  are  any 
parties  in  a  case  or  controversy,  within  the  jurisdiction  of  the 
power.     Congress  cannot  take  this  power  away,  or  diminish  it- 

The  judicial  power  of  the  United  States  is  vested  in  one  Su- 
preme Court,  and  in  such  inferior  courts  as  the  Congress  may 
from  time  to  time  ordain  and  establish.  Congress  have  by  this 
language  a  discretion  as  to  the  number,  order  and  jurisdiction 
of  the  inferior  courts ;  but  they  have  no  discretion  whatever  as 
to  vesting  or  not  vesting  the  whole  judicial  power  of  the  United 
States  in  courts  of  some  description. 

The  very  broad  assertion  of  Congressional  power  and  discre- 
tion, which  lies  at  the  foundation  of  the  objection  we  are  consi- 
dering, has  been  made  in  a  judicial  controversy,  and  received  a 
judicial  answer,  in  Martin  v.  Hunter^  1  Wheaton ;  Story  on 
tlie  Const. ^  sec.  1590,  &c.,  3d  edit.  ^'^If  Congress  possess  any 
discretion  on  the  subject,  it  is  obvious,  that  the  Judiciary,  as  a 
co-ordinate  department  of  the  government^  may  at  the  will  of 
Congress  be  annihilated,  or  stripped  of  all  its  important  juris- 
diction ;  for  if  the  discretion  exists,  no  one  can  say  in  what 
manner,  or  at  what  time,  or  under  what  circumstances,  it  may 
or  ought  to  be  exercised." — ''  The  language  of  the  Third  Article 
throughout"  (the  judicial  article),  ^4s  manifestly  designed  to  be 
mandatory  upon  the  Legislature.  Its  obligatory  force  is  so  im- 
perative, that  Congress  could  not,  without  a  violation  of  its 
duty,  have  refused  to  carry  it  into  operation.  The  judicial 
povfer  of  the  United  States  shall  be  vested  (not  may  be  vested) 
in  one  Supreme  Court,  and  in  such  inferior  courts  as  Congress 
may  from  time  to  time  ordain  and  establish.  Could  Congress 
have  lawfully  refused  to  create  a  Supreme  Court,  or  to  vest  in 
it  the  constitutional  jurisdiction  ?  The  judges  both  of  the  Su- 
preme and  inferior  Courts  shall  hold  their  offices  during  good 
behavior,  and  shall  at  stated  times  receive  for  their  services  a 
compensation,  which  shall  not  be  diminished  during  their  con- 
tinuance in  office.  Could  Congress  create  or  limit  any  other 
tenure  of  the  judicial  office?  Could  they  refuse  to  pay  at 
stated  times,   the  stipulated  salary,  or  diminish  it  during  the 
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continnance  in  office  ?"— -^'  The  judicial  power  must  therefore  be 
vested  in  some  Court  by  Congress ;  and  to  suppose  that  it  was 
not  an  obligation  binding  on  them,  but  might  at  their  pleasure 
be  omitted  or  declined,  is  to  suppose  that  under  the  sanction  of 
the  Constitution  they  might  defeat  the  Constitution  itself.  A 
construction  which  would  lead  to  such  a  result  cannot  be  sound." 
— '^  If,  then,  it  is  the  duty  of  Congress  to  vest  the  judicial 
power  of  the  United  States,  it  is  a  duty  to  vest  the  whole  judi- 
cial power.  The  language,  if  imperative  as  to  one  part,  is  im- 
perative as  to  all.  If  it  were  otherwise,  this  anomaly  would 
exist,  that  Congress  might  successively  refuse  to  vest  the  juris- 
diction in  any  one  class  of  cases  enumerated  in  the  Constitution, 
and  thereby  defeat  the  jurisdiction  as  to  all ;  for  the  Constitu- 
tion has  not  singled  out  any  class  on  which  Congress  are  bound 
to  act  in  preference  to  others." 

The  excellent  -  sense  of  this  judgment,  it  may  be  observed^ 
need  be  developed,  but  a  single  step  further,  to  demolish  the 
very  foundation  upon  which  the  objection  of  eludge  Nicholas  is 
built. 

The  duty  having  been  thus  prescribed  to  Congress  by  the 
Constitution,  an  express  power  is  given  to  Congress  in  the 
Eighth  Article,  to  perform  it,  and  to  execute  the  mandate, 
^'The  Congress  shall  have  power — to  constitute  tribunals  infe- 
rior to  the  Supreme  Courto" 

The  obligation  to  vest  the  judicial  power,  and  the  whole  judi- 
cial power,  in  tribunals  of  some  description,  being  mandatory, 
it  follows  necessariljT",  that  it  is  equally  mandatory  upon  Con- 
gress, to  constitute  the  tribunals,  in  which,  together  with  a  Su- 
preme Court,  the  whole  judicial  power  shall  be  vested. 

The  whole  question  that  remains,  is  what  is  meant  by  consti- 
tuting tribunals.  It  clearly  can  mean  nothing  else^  than  to  erect 
judicial  tribunals  or  courts,  and  to  give  them  such  constitution 
or  organization,  as  will  enable  them  to  exercise  the  judicial 
powers  vested  in  them.  The  mere  erection  of  a  tribunal  by 
name  is  nothing.  The  erection  of  a  court,  and  vesting  jurisdic- 
tion and  judicial  power  in  it,  ayouM  be  nothing,  without  more. 
A  judicial  tribunal  is  not  constituted,  unless  it  is  endued  with 
the  active  powers  which  are  necessary  to  the  exercise  of  its  judi- 
cial powers.     It  must  have  the  means  of  bringing  parties  before 
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it,  in  order  to  hear  them ;  in  some  cases,  to  bring  the  subject  in 
dispute  before  it,  or  within  its  power ;  and  after  hearing  and 
judging,  to  enforce  and  execute  its  judgments  and  decrees.  It 
must  have  the  power  of  issuing  writs,  of  committing  to  officers 
its  mandates  to  be  executed,  in  just  such  kind,  number,  and  va- 
riety, as  its  judicial  powers  demand.  These  it  must  have,  to  be 
constituted  a  judicial  tribunal. 

To  admit  that  it  is  mandatory  upon  Congress  to  create  tribu- 
nals, in  which  the  whole  judicial  power  may  vest,  and  yet  argue 
that  it  is  within  the  absolute  discretion  of  Congress  to  give  or  to 
withhold  the  instrumental  powers  which  are  indispensably  ne- 
cessary to  the  exercise  of  the  whole,  is  to  argue  without  color 
or  semblance  of  reason.  Those  instrumental  powers  are  part  of 
the  constitution  of  a  judicial  tribunal.  Congress  cannot  with- 
hold or  take  away  any  one  of  them,  that  is  necessary,  unless 
they  supply  another,  without  destroying,  for  'the  term  of  this 
privation,  the  exercise  of  the  judicial  power  to  that  extent.  If 
Congress  can  do  this  in  any  one  case,  they  may  successively  do 
it  in  a  class,  and  in  every  class,  of  cases,  and  defeat  the  jurisdic- 
tion in  all.  The  Constitution  has  not  singled  out  any  class  or 
case  in  which  Congress  may  so  act  at  their  plenary  and  untram- 
melled discretion. 

Congress  executed  this  duty  faithfully,  in  words  completely 
corresponding  with  the  extent  and  necessities  of  the  judicial 
power :  "  All  the  beforementioned  courts  of  the  United  States 
shall  have  power  to  issue  writs  of  scire  facias,  habeas  corpus, 
and  all  other  writs  not  specially  provided  for  by  statute,  which 
may  be  necessary  for  the  exercise  of  their  respective  jurisdic- 
tions, and  agreeable  to  the  principles  and  usages  of  law."— -4(?^ 
to  establish  the  Judicial  Courts  of  the  United  States^  24  Sept. 
1789,  sec.  14.  Congress  needed  not  to  give  any  more,  they 
could  not  give  any  less,  than  those  writs  which  vfere  necessary. 
The  very  word  adopts  and  confirms  the  argument.  There  is  no 
power  of  Congress  which  touches  or  can  touch  the  co-ordinate 
power  of  the  Judiciary.  They  can  only  sustain  it  by  constitut- 
ing courts  for  the  exercise  of  it.  The  Judiciary  is  an  indepen- 
dent department  throughout.  It  is  created  and  established  by 
the  Constitution.  The  Legislature,  so  far  as  regards  this  de- 
partment, is  the  organ  or  agent  of  the  Constitution,  to  give  the 
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judicial  power  its  place  of  abode  or  seat,  and  its  active  powers. 
The  instrumental  power  of  Congress  is  a  trust  for  tliis  purpose. 
Congress  liave,  in  this  matter,  no  discretion.  Congress  can  no 
more  withhold  tribunals,  than  withhold  the  vesting  of  judicial 
power — no  more  withhold  the  instruments  by  which  the  tribu- 
nals can  act,  than  withhold  the  tribunals — no  more  do  any  of 
these  things,  than  lawfully  abdicate  or  defeat  the  Constitution. 

The  error,  the  vulgar  error,  of  Governor  Randolph,  was  in 
not  distinguishing  between  instrumental  or  mechanical  power,  and 
constitutional  or  moral  power.  Everything  that  it  is  the  province 
of  legislation  to  do,  the  Legislature  or  law-making  poAver  alone 
is  competent  to  do  ;  and  the  Legislature  may  in  one  sense  act  or 
not  act  at  its  pleasure.  But  the  Legislature  is  also  a  moral  and 
constitutional  power,  and  cannot  by  any  form  of  law  effectually 
do  anything  that  is  contrary  to  the  mandate  of  the  Constitution, 
nor  omit  to  do  what  it  is  commanded  to  do  by  the  Constitution. 
It  may  affect  to  do  the  wrong  thing,  but  it  cannot  do  it  effectu- 
ally. It  may  omit  to  do  the  right  thing,  but  it  violates  the  com- 
mand of  its  creator  by  so  omitting,  and  brings  on  the  destruction 
of  its  own  being.  There  are  infinite  things  which  are  within  its 
discretion  to  do  or  not  to  do  ;  but  to  give  tlie  necessary  organiza- 
tion to  the  Judicial  department,  is  not  within  its  discretion  to  do 
or  not  to  do,  for  that  would  have  been  a  discretion  to  destroy  the 
Constitution.  Congress  are  constitutionally  bound  to  do  what  is 
necessary  to  enable  the  Judicial  department  to  exercise  its  powers. 
It  is  the  condition  upon  which  their  own  co-ordinate  power  exists. 
Forms  of  process  and  execution  they  may  select ;  but  they  must 
select  such  as  will  enable  the  courts  to  exercise  their  whole  ju- 
dicial power.  Whether  they  will  grant  to  the  courts  the  Writ 
of  Habeas  Corpus,  may  be  so  far  within  the  discretion  of  Con- 
gress, as  that  they  may  substitute  a  writ  or  writs  of  another 
name,  of  equivalent  authority  or  command.  Writs  are  the  arms 
and  hands  of  the  judicial  power.  They  are  the  instruments  by 
which  alone  it  touches  the  parties  and  subjects  of  its  powder.  It 
can  command  nothing  and  enforce  nothing  without  them.  The 
judicial  power  without  them  would  be  paralytic  in  every  limb, 
or  rather  it  would  have  no  limbs.  It  would  be  a  living  power  in 
the  intellect,  but  inert  and  dead  in  its  capacity  to  act,  or  to  exe- 
cute the  judgments  of  its  intellect.     Congress  violate  the  com- 
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mand  of  the  Constitution,  if  they  do  not  constitute  the  judicial 
tribunals  with  these  means  of  exercising  their  judicial  powers 
and  jurisdiction  in  cases  or  controversies  involving  imprisonment 
and  personal  liberty  within  their  jurisdiction,  and  especially 
with  the  means  of  that  great  Writ  which  Mr.  Hallam  has  called 
'Hhe  principal  bulwark  of  English  liberty."  The  want  of  that 
Writ,  or  of  an  equivalent  one,  would  strike  that  principle  from 
the  protection  of  the  Judicial  department  of  the  Government  and 
of  the  Constitution. 

If  Congress  could  take  this  Writ  away  forever  or  for  a  day, 
or  withhold  it  altogether,  the  same  thing  might  be  done  with 
writs  or  process  necessary  to  exercise  judicial  power  and  jurisdic- 
tion in  cases  involving  personal  security,  and  personal  or  real  pro- 
perty— in  fine,  with  every  necessary  instrument  of  action,  in  every 
case  to  which  the  judicial  power  extends.  Such  failures  of  duty 
w^ould  be  nothing  less  than  not  constituting  the- tribunals,  w^hich 
Congress  are  commanded  to  constitute  ;  for  without  such  powers 
of  action  the  Courts  would  have  no  constitution  at  all.  They 
would  have  neither  life  nor   action,  in  which  judicial  power 

consists. 

.*       . 

How  inconsiderate  is  this  attribution  of  j)lenary  and  untram- 
melled discretion  to  Congress,  in  any  case  where  a  mandate  of 
the  Constitution  requires  that  body  to  act  to  a  certain  and  defi- 
nite end.  The  mandate  is  the  trammel.  The  power  in  such 
cases  is  a  trust  to  act ;  and  a  trust  to  act,  created  by  the  Con- 
stitution, is  a  command  to  act,  and  is  violated  by  not  acting,  or 
by  acting  in  opposition  to  the  end  and  purpose  of  the  trust  and 
command.  If  the  instrumental  power  of  legislation  is  subject 
to  an  untrammelled  discretion  in  such  cases,  Congress  may 
repeal  the  whole  Judiciary  Act  and  pass  no  other — refuse  to 
make  an  appropriation  for  the  salary  of  a  single  judge — refuse 
to  appropriate  for  any  of  the  expenses  of  the  department.  If 
this  be  constitutional,  Congress  may  constitutionally  destroy  the 
Constitution. 

Without  looking,  then,  at  all  at  personal  liberty  as  being  under 
the  special  protection  of  the  Constitution,  or  entering  upon  the 
higher  inquiry  into  the  principles  which  limit  or  restrain  the 
Constitution  itself,  in  regard  to  this  and  other  most  sacred  rights, 
this  position  of  the  Louisville  Eeviewer  is  overthrown  by  the 
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mandate  of  the  Constitution  in  its  creation  of  the  Judicial  de- 
partment. An  act  to  deprive  the  courts  of  the  Writ  of  Habeas 
Corpus,  or  any  other  writ  which  is  necessary  to  the  exercise  of 
the  judicial  power,  would  be  an  unconstitutional  assault  upon  a 
co-ordinate  department,  against  the  mandate  of  the  Constitution. 
It  would  be  an  insurrection  of  the  creature  against  its  creator. 
It  is  grossly  illogical  to  make  an  unconstitutional  power,  or  an 
unconstitutional  use  of  power,  as  the  mis-acting  or  non-acting 
in  such  a  case  would  be,  the  ground  of  inferring  that  the  Habeas 
Corpus  clause  in  the  Constitution  is  merely  restrictive  upon 
Congress. 

3.  But  if  an  arbitrary  discretion  existed  in  Congress  to  with- 
hold or  repeal  the  Writ  of  Habeas  Corpus,  this  would  be  infi- 
nitely short  of  the  suspension  of  the  ]jrivilege  of  the  Writ  of 
Habeas  Corpus.  The  privilege  is  a  subject  totally  different  from 
the  Writ.  The  repeal,  either  total  or  limited,  absolute  or  sus- 
pensive, of  the  judicial  power  to  issue  the  Writ,  would  be  the 
denial  or  loss  of  the  specific  remedy  to  the  prisoner,  and  nothing- 
more.  Grievous  it  would  be  undoubtedly,  and  especially  if  it 
proceeded  from  mere  legislative  will ;  but  the  wrong  of  an  arbi- 
trary imprisonment  to  the  prisoner  would  remain ;  the  right 
of  the  prisoner  would  remain;  and  the  prisoner's  remedy  by 
action  for  the  wrong  would  remain ;  and  the  public  remedy  for 
the  wrong  to  the  country  would  remain,  by  indictment  for  assault 
and  battery,  or  for  conspiracy,  or  other  public  oiFence  involved 
in  the  lawless  and  arbitrary  imprisonment.  It  would  not  be 
even  an  approach  to  the  suspension  of  the  privilege  of  the  Writ 
of  Habeas  Corpus,  which  in  the  sense  in  which  the  Constitution 
uses  these  words,  and  as  the  States  use  them  in  Bills  or  declara- 
tions of  Eights,  is  the  suspension  by  supreme  authority  of  the 
right  as  well  as  the  remedy  in  time  of  rebellion  or  invasion,  if 
the  public  safety  requires  it. 

We  deceive  ourselves,  as  has  been  already  said,  by  analogies 
drawn  from  acts  of  Parliament,  in  regard  to  the  denial  of  Bail 
and  Trial.  We  suffer  popular  English  expressions,  in  regard  to 
these  acts,  calling  them  '^  suspensions  of  the  Habeas  Corpus 
Act,"  to  lead  us  astray  in  the  interpretation  of  the  language  of 
our  own  Constitution. 

In  this  matter  of  the  power  of  Congress  as  a  legislature,  we 
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delude  ourselves  by  a  supposition,  that  it  is  by  the  ordinary 
power  of  legislation,  the  same  in  Congress  as  in  Parliament, 
that  Parliament  does  that  which  is  popularly  called  suspending 
the  Habeas  Corpus  Act  for  a  limited  time.  It  may  be  useful  to 
look  more  closely  at  what  Parliament  does  in  this  matter — at  its 
manner  of  doing  it — and  at  the  nature  of  the  power  which  Par- 
liament exercises  in  doing  it.  If  we  give  the  subject  our  atten- 
tion, it  will  completely  dissipate  the  vision  of  an  analogy,  in  this 
respect,  between  Parliament  and  Congress. 

Those  Imprisonment  Acts  of  Parliament  are  very  different 
things  from  suspensions  of  the  privilege  of  the  Habeas  Corpus 
Act.  They  are  not  passed  in  virtue  of  such  powers  as  exist  in 
Congress,  apart  from  the  Habeas  Corpus  clause,  but  from  much 
higher  and  greater,  and  such  as  a  Constitution  of  enumerated 
and  limited  powers  cannot  have  unless  expressly  granted ;  such 
as  the  people  thought  too  dangerous  to  include  in  the  powers  of 
the  Federal  Constitution ;  and  as  the  people  of  no  State  have 
thought  proper  to  grant  in  their  State  Constitution.  The  acts 
of  Parliament  referred  to  do  not  affect  to  touch  the  privilege  or 
right  of  the  suspected  prisoner,  but  only  the  fact  of  bail  or 
trial,  if  demanded  by  him  within  the  time  limited.  They  do  not, 
in  terms  of  any  kind,  deny  or  delay,  or  suspend  his  right  of 
freedom,  or  his  right  to  a  remedy  for  the  wrong  which  may  be 
done  to  him  by  arbitrary  imprisonment.  They  make  particular 
exceptions  to  the  enjoyment  of  bail  and  trial,  and  they  so  far 
arrest  that  provision  of  the  Habeas  Corpus  Act  which  makes 
this  enjoyment  general  or  universal ;  and  they  do  no  more  in 
this  respect. 

The  power  by  which  Parliament  arbitrarily  denies  bail  and 
trial  to  a  prisoner,  is  that  imperial  power  by  which  the  King 
and  the  two  Houses  of  Parliament,  the  Commons  representing 
the  whole  people  of  England,  provide  for  the  public  safety,  as 
paramount  to  the  existing  Constitution,  alter  that  Constitution 
if  they  see  fit,  change  the  succession  to  the  Crown,  substitute 
new  stocks  of  inheritance,  engraft  new  principles  upon  the  Con- 
stitution if  the  old  prove  defective,  delay  and  even  extinguish 
constitutional  rights,  when  the  public  safety  demands  it.  It 
were  idle  to  say  that  this  is  not  a  constitutional  power  of  the 
English  government.     It  is  part  of  the  English  Constitution, 
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however  imperial  It  may  be  ;  and  while  with  consummate  caution 
It  is  rarely  exercised,  except  in  cases  of  commanding  public  ne- 
cessity, to  touch  any  of  the  great  principles  and  rights,  public  and 
private,  which  form  the  Constitution  in  the  general  apprehension, 
it  does  touch  both,  freely  and  decisively,  upon  occasions  of  great 
public  concern,  and  especially  in  cases  of  combinations  to  over- 
throw the  Constitution,  to  destroy  the  person  of  the  king,  or  the 
laws  and  liberties  of  England. 

All  the  acts  of  Parliament,  which  we  have  called  Imprison- 
ment Acts,  and  which  are  popularly  called  "  suspensions  of  the 
Habeas  Corpus  Act,"  recite  that  the  enactments  are  necessary 
"  for  the  public  safety,"  or  'Ho  secure  the  peace,  laws,  and  liber- 
ties of  the  kingdom,"  or  to  that  eifect. 

Their  first  and  principal  enactment  follows  pretty  much  this 
formula  :  "  That  all  or  any  persons  that  ai^e  or  shall  be  in  prison 
within  that  part  of  the  United  Kingdom  called  Great  Britain, 
at  or  upon  the  day  on  which  this  Act  shall  receive  his  Majesty's 
Royal  assent,  or  after ^  by  warrant  of  his  said  Majesty's  most 
honorable  Privy  Council,  signed  by,  &c.,  for  high  treason,  sus- 
picion of  high  treason,  or  treasonable  practices,  or  by  any  of 
his  Majesty's  Secretaries  of  State,  for  such  causes  as  aforesaid, 
may  be  detained  in  safe  custody  without  bail  or  mainprise  until, 
&c. ;  and  that  no  Judge  or  Justice  of  the  Peace  shall  bail  or  try 
any  such  person  or  persons  so  committed,  without  order  from 
his  Majesty's  Privy  Council,  signed,  &c.,  until  the  day  aforesaid, 
any  law  or  statute  to  the  contrary  notwithstanding."  Exam- 
ples of  this  form  may  be  seen  in  19  George  II,  c.  1 ;  34  George 
III,  c.  50 ;  38  George  III,  c.  36 ;  41  George  III,  c.  26 ;  57 
George  III,  c.  3,  c.  55. 

These  statutes  say  nothing  about  the  privilege  of  the  Writ  of 
Habeas  Corpus,  nor  of  the  rights  of  the  prisoner,  nor  of  the 
immunity  of  anybody  for  or  on  account  of  the  arrest  and  im- 
prisonment, or  on  account  of  advising  or  combining  to  bring 
them  about:  and  this  is  the  scope  of  a  Parliamentary  "-  suspen- 
sion of  the  Habeas  Corpus  Act"  of  31  Charles  II. 

Whether,  if  the  Habeas  Corpus  clause  had  not  been  inserted 
in  the  Constitution,  the  power  of  Congress  would  have  extended 
to  make  such  enactments  as  the  acts  of  Parliament  referred  to, 
it   would  be   a  waste  of  time  to   inquire.     They  are   entirely 
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beyond  the  scope  of  such  a  Constitution  as  ours.  The  authority 
to  make  them  is  an  exercise  of  the  pre-potent  authority  of  Par- 
liament, which  holds  the  Constitution  of  England  in  its  arms. 
But  these  acts  take  away  no  right  from  the  prisoner,  but  the 
present  enjoyment  of  personal  liberty,  and  of  bail  or  trial.  The 
complements  of  such  acts  remain  to  another  day,  when  they  are 
followed  by  what  are  called  Acts  of  Indemnity — not  of  compen- 
sation— but  of  extinguishment  of  all  the  rights  which  the  arrest 
and  imprisonment  may  have  WTonged,  and  of  all  claims,  demands, 
actions  and  proceedings  on  account  of  the  same.  The  formula 
of  such  Indemnity  Acts  is  the  following : 

^'  That  all  personal  actions,  indictments,  &c.,  brought  or  here- 
after to  be  brought,  &c.,  and  all  judgments  thereupon  obtained, 
if  any  such  there  be,  and  all  proceedings  whatsoever  against  any 
person  or  persons,  for  or  on  account  of  any  act,  matter  or  thing 
by  him  or  them  done,  or  commanded,  ordered  or  directed  to  be 
done,  since,  &c.,  for  apprehending,  imprisoning,  or  detaining 
any  person  in  custody,  charged  with  or  suspected  of  treason, 
&c.,  shall  be  discharged  and  made  void;  and  that  any  person  by 
whom  any  such  act,  &c.,  shall  have  been  done,  &c.,  shall  be  held 
discharged  and  indemnified,  as  well  against  the  King's  Majesty, 
his  heirs  and  successors,  as  against  the  person  or  persons  appre- 
hended, imprisoned,  or  detained  in  custody,  and  all  and  every 
other  person  or  persons  whomsoever."  And  the  proceedings  in 
suits,  prosecutions,  &c.,  instituted,  or  that  may  be  instituted, 
are  ordered  to  be  summarily  stayed.  For  an  example,  see  58 
Ueorge  III,  c.  6. 

These  Indemnity  Acts  are  other  instances  of  the  pre-potent 
authority  of  Parliament  working  out  the  safety  of  England,  and 
the  securing  of  her  peace,  laws,  and  liberties,  by  this  exercise  of 
supreme  law. 

The  Imprisonment  Acts,  it  has  been  remarked,  say  nothing 
expressly  about  the  Habeas  Corpus  Act.  Perhaps  it  may  be 
thought  that  they  do  not  contradict  expressly  any  principle  of 
the  Constitution  of  England.  Magna  Carta  and  the  Petition 
of  Right  of  3  Charles  I,  say  that  no  freeman  may  be  taken  or 
imprisoned,  but  by  the  lawful  judgment  of  his  peers,  or  by  the 
law  of  the  land ;  and  these  Acts  of  Parliament  may  be  said  to 
be  laws  of  the  land.     But  they  are  not  laws  in  the  spirit  of 
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Magna  Carta,  or  of  the  Petition  of  Right,  or  of  the  Resolutions 
of  1628.  There  are  no  laws,  principles,  or  acts  of  Parliament, 
which  declare  that  suspicion  of  treason  or  treasonable  practices 
shall  be  lawful  cause  of  imprisonment  and  denial  of  bail ;  and 
these  Imprisonment  Acts  themselves  do  not  enact  or  declare  that 
suspicion  of  treason  or  treasonable  practices,  shall  be  lawful  cause 
of  imprisonment  in  the  case  of  the  prisoners,  who  they  say  may 
be  detained  in  custody  without  bail  or  trial.  They  are  in  substance 
sentences  of  imprisonment  for  a  cause  unknown  to  the  laws  of  Eng- 
land, and  are  opposed  to  the  letter  as  well  as  to  the  spirit  of  the 
first  resolution  of  the  House  of  Commons  in  1628,  adopted  upon 
the  motion  of  Sir  Edward  Coke,  which  asserted  that  no  freeman 
ought  to  be  committed  or  detained  by  command  of  the  King  or 
Privy  Council,  or  any  other,  unless  some  cause  of  commitment 
or  detainer  be  expressed,  for  which  hy  law  he  ought  to  he  007)1- 
mitted  or  detained  ;  and  against  the  spirit  of  the  second  resolu- 
tion, which  asserts  that  the  "Writ  of  Habeas  Corpus  ought  to  be 
granted  to  every  man  that  is  committed  or  detained  by  the 
King,  the  Privy  Council,  or  any  other.  The  prisoner  is  not  de- 
nied the  Writ  of  Habeas  Corpus,  but  he  is  denied  the  fruit  of  it, — 
bail,  trial,  or  discharge.  The  acts  are  a  positive  authority  to 
detain  individuals  in  prison  by  warrants  of  the  Privy  Council, 
w^hich  do  not  express  a  cause  of  commitment  or  detainer,  for 
which,  by  law,  he  ought  to  be  committed  or  detained  without 
bail ;  and  they  implicitly  deny  to  the  prisoners  the  benefit  of  the 
Writ  of  Habeas  Corpus,  which  was  the  sole  and  exclusive  mean- 
ing of  the  second  resolution  of  the  Commons. 

Yet  no  subject  of  England  can  make  a  question  of  the  validity 
of  these  acts,  and  their  conformity  to  the  Constitution  of 
England  in  that  high  and  imperial  principle  which  provides  for 
its  own  safety.  At  the  same  time,  the  Commentator  of  the  laws 
of  England,  has  shown  the  nature  of  that  principle,  and  the 
source  of  it.     His  words  are  these  : 

'^  But  the  happiness  of  our  Constitution  is,  that  it  is  not  left  to 
the  Executive  power  to  determine  when  the  danger  of  the  State 
is  so  great  as  to  render  this  measure  expedient ;  for  it  is  the 
Parliament  only,  or  the  Legislative  power,  that  whenever  it  sees 
proper,  can  authorize  the  Crown,  by  suspending  the  Habeas 
Corpus  Act  for  a  short  and  limited  time,  to  imprison  suspected. 
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persons,  without  giving  any  reason  for  so  doing.  As  the  Senate 
of  Rome  \Yas  wont  to  have  recourse  to  a  dictator,  a  magistrate 
of  absolute  authority,  when  they  judged  the  republic  in  any 
imminent  danger."  1  Black.  Comm.,  Book  I,  136.  It  is  the 
power  of  the  Dictator — of  absolute  authority,  which  is  lodged  in 
the  King,  and  in  the  Estates  of  the  Realm  assembled  in  Parlia- 
ment, and  is  thus  used  in  times  of  imminent  danger  for  the 
safety  of  the  Kingdom  and  of  the  Constitution ;  and  it  is  the 
same  absolute  power  which  indemnifies  the  wrongdoer,  and  ex- 
tinguishes the  wrong  itself,  and  the  private  right  to  compensa- 
tion for  it,  and  the  public  right  to  redress  for  the  wrong  done 
to  the  public  by  a  combination  to  commit  wrong.  The  Parlia- 
ment of  England  is  perfectly  conscious  of  the  principles  of 
English  Liberty,  and  of  the  bearing  upon  them  of  these  enact- 
ments ;  but  the  same  imperial  power  which  puts  them  aside  for 
the  season,  silences  all  attempts  to  raise  a  claim  for  the  violation 
of  them. 

This  is  the  state  of  the  law  and  practice  of  Habeas  Corpus  sus- 
pension in  England.  The  principles  of  personal  liberty,  and  the 
acknowledgment  of  them  by  the  Constitution,  would  be  called, 
in  the  absence  of  the  Habeas  Corpus  clause,  the  same  in  the  two 
countries;  at  least  nobody  has  hitherto  been  found  to  assert  that 
they  are  less  or  narrower  in  the  United  States  than  anywhere 
else,  or  that  they  enter  less  into  the  Constitution  of  the  United 
States,  or  are  less  secure  under  it,  or  that  the  powers  of  the 
Government  of  the  United  States  are  less  limited  or  controlled 
by  them.  And  if  this  is  so,  then  before  a  power  can  be  asserted 
for  Congress,  in  the  absence  of  such  a  clause,  as  the  Habeas 
Corpus  clause,  to  delay,  deny  or  suspend  the  right  of  personal 
liberty  by  authorizing  arbitrary  imprisonment  for  a  moment,  it 
is  not  enough  that  formal  power  should  be  shown  to  repeal  the 
Writ,  it  must  be  shown  that  the  Constitution  gives  or  contains 
power  to  silence  the  right  and  all  its  remedies,  to  extinguish  the 
wrong  of  invading  and  defeating  it,  and  to  exercise  in  fine  that 
high  and  ultimate  power  of  the  Senate  of  Rome,  or  of  the  Parlia- 
ment of  England,  to  take  care,  dent  operam  consides,  ne  quid 
respuhlica  detrimenti  capiat — the  Senatus  consultum  ultimce  ne- 
cessitatis— the  supreme  law  of  last  necessity. 

It  is  extravagant  to  argue  that  the  Constitution  of  the  United 
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States,  without  a  Habeas  Corpus  suspension  clause  in  it,  would 
have  authorized  Congress  or  anybody  to  exercise  this  ultimate 
power  against  the  liberty  of  any  man  ;  for  no  people  in  any  coun- 
try have  more  strenuously  asserted,  from  the  first  days  of  their 
colonization,  this  special  right  of  personal  liberty,  against  the 
colonial  policy  of  England,  and  as  an  exception  from  the  powers 
of  government  in  all  free  Constitutions  ;  and  nothing  has  passed 
more  completely  into  a  primary  truth,  than  that  the  Constitu- 
tion of  the  United  States  is  a  Government  of  enumerated  and 
specific  powers,  confined  to  the  exercise  of  such  powers  and 
their  necessary  and  proper  means,  all  others  being  reserved  to 
the  States  or  to  the  people ;  and  consequently  that  the  power 
ultimce  necessitatis  does  not  exist  in  this  limited  government,  in 
any  form  of  it,  unless  in  the  modified  form  of  the  Habeas  Corpus 
clause,  which  the  Louisville  writer  says  gives  no  power  whatever, 
but  only  restrains  the  untrammelled,  discretion  of  Congress. 

It  is  unnecessary  to  quote  authorities  for  this  fundamental 
doctrine.  Any  person  may  take  the  initial  chapter  of  the  2d 
volume  of  Chancellor  Kent's  Commentaries  on  American  Law, 
and  find  the  assertion  of  fundamental  rights  traced  historically 
from  the  first  settlement  of  our  people.  Magna  Carta,  and  the 
Common  Law  so  far  as  it  w^as  applicable  to  their  local  circum- 
stances, and  the  Petition  of  Right  in  the  third  year  of  Charles 
I,  were  birthrights  of  this  people.  The  Declaration  of  Rights 
by  the  first  Congress  of  1774  asserted  it.  From  the  foundation 
of  the  Colony  of  Plymouth  down  to  the  epoch  of  the  Consti- 
tution, and  continually  since,  as  new  States  have  been  added 
to  the  Union,  the  great  fundamental  right  of  personal  liberty, 
and  the  right  of  Bail  and  Trial,  have  been  asserted  for  all  free- 
men of  the  States,  and  the  imprisonment  of  freemen  without 
due  commitment  for  legal  cause  denounced  as  illegal  and  arbi- 
trary. This  and  various  other  fundamental  rights  have  been 
declared  to  be  exceptions  out  of  the  general  powers  of  govern- 
ment— even  in  the  States,  whose  powers  of  government  within 
their  own  jurisdiction  are  otherwise  unlimited.  The  Habeas 
Corpus  clause  is  the  only  one  that  gives  control  of  such  funda- 
mental rights  as  regard  personal  liberty,  in  times  of  convulsion, 
from  specific  dangers  to  the  public  safety. 

Judge  Story's  Commentaries  on  the  Constitution,  Book  III, 


ch.  xxiv,  give  all  the  adjudiccations  and  arguments  on  the  powers 
of  Congress  in  this  behalf.  Nothing  can  be  suggested  in  argu- 
ment that  is  more  licentious  than  the  position  that  Congress,  in 
the  absence  of  the  Habeas  Corpus  clause,  would  have  had  plenary 
and  untrammelled  power  and  discretion  to  suspend  the  privilege 
of  the  Writ  of  Habeas  Corpus.  Congress  have  express  powers, 
and  the  incidental  and  instrumental  powers  necessary  and  proper 
to  carry  them  into  execution.  That  is  the  whole  extent.  The 
first  five  words  of  the  First  Article  of  the  Constitution,  and  the 
last  six  words  of  the  Tenth  and  last  Amendment  proposed  by 
Congress,  encircle,  and  bind  in,  these  enumerated  powers  as  with 
hoops  of  steel.  The  last  clause  of  the  Eighth  Section  of  the 
First  Article  gives  all  incidental  and  instrumental  powers,  and 
they  would  have  been  implied  without  it.  "  It  neither  enlarges 
an}^  power  specifically  granted,  nor  is  it  a  grant  of  any  new 
power  to  Congress,  but  it  is  merely  a  declaration  for  the  removal 
of  uncertainty,  that  the  means  of  carrying  into  execution  the 
powers  expressly  granted  are  included  in  the  grant.  Whenever, 
therefore,  a  question  arises  concerning  the  constitutionality  of  a 
particular  power,  the  first  question  is,  whether  the  power  he  ex- 
pressed in  the  Constitution.  If  it  be,  the  question  is  decided. 
If  it  be  not  expressed,  the  next  inquiry  must  be,  whether  it  is 
properly  incident  to  an  express  power,  and  necessary  to  its  exe- 
cution. If  it  be,  then  it  may  be  exercised  by  Congress.  If  not, 
Congress  cannot  exercise  it."  2  Story  on  Const.,  3d  ed.  sec. 
1236-1243.  It  is  not  required  that  the  incidental  or  instru- 
mental power  should  be  strictly  and  indispensably  necessary ; 
nor  is  it  sufficient  if  the  relation  of  the  incident  to  the  principal 
be  so  obscure  or  vague  as  to  be  only  within  reach  of  the  most 
subtle  ingenuity.  ''  Let  the  end  be  legitimate,  let  it  be  within 
the  scope  of  the  Constitution,  and  all  means  which  are  appro- 
priate, which  are  plainly  adapted  to  the  end,  and  which  are  not 
prohibited,  but  are  consistent  with  the  letter  and  spirit  of  the 
instrument,  are  constitutional."  Sec.  1255.  What  a  caricature 
of  argument  it  would  be,  to  allege  that  the  withholding,  repeal- 
ing, or  suspending  the  Writ  of  Habeas  Corpus,  is  an  appropriate 
means  of  constituting  a  judicial  tribunal ! 

The  power  to  withhold,  suspend,  or  repeal  the  Writ  of  Habeas 
Corpus,  in  the  absence  of  the  Habeas  Corpus  clause,  still  less 
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the  power  by  so  doing  to  suspend  the  privilege  of  the  Writ  of 
Habeas  Corpus^  does  not  exist  as  an  express  power ;  and  as  an 
incidental  or  instrumental  power,  it  has  not  one  of  these  ingre- 
dients. In  the  absence  of  the  Habeas  Corpus  clause,  the  end 
is  not  legitimate.  It  is  to  defeat  a  fundamental  principle  of  the 
Constitution,  as  it  would  then  have  stood,  and  to  weaken  and 
incapacitate  a  co-ordinate  department  of  the  Government  in  the 
exercise  of  its  judicial  power  and  jurisdiction.  It  is  not  within 
the  scope  of  the  Constitution.  The  scope  of  the  Constitution  is 
to  protect,  defend,  and  secure  the  blessings  of  liberty,  universally, 
and  without  exception,  unless  an  exception  is  declared  in  the 
instrument.  It  is  not  appropriate,  or  plainly  adapted  to  the 
end — even  the  unconstitutional  end  of  suspending  the  privilege 
of  the  Writ  of  Habeas  Corpus,  if  the  Habeas  Corpus  clause 
does  not  give  the  power.  Repealing,  suspending,  or  withholding 
the  Writ,  does  not  suspend  the  privilege  or  right,  either  of  free- 
dom or  of  remedy.  The  arrest  and  imprisonment  would  be  a 
wrong.  They  would  make  the  advisers,  agents,  and  parties 
wrongdoers,  and  amenable  to  the  law  for  damages  and  punish- 
ment. The  right  or  privilege  existed  before  the  Writ  was  given 
by  law ;  it  would  continue  to  exist  after  the  Writ  was  thus  sus- 
pended by  the  legislative  power. 

The  Constitution  of  the  United  States  has,  it  is  true,  no  Bill 
of  Rights.  Such  a  declaration  was  proposed  in  the  Convention, 
and  lost  by  an  equally  divided  vote,  in  perfect  congruity  with 
the  common  apprehension,  that  the  advantages  and  mischiefs  of 
such  a  declaration  w^ere  about  equally  balanced.  If  it  were  full 
and  accurate,  it  might  save  argument  in  putting  down  construc- 
tive usurpation.  If  it  should  b!3  incomplete,  it  would  be  a  snare 
to  take  and  destroy  all  Rights  which  were  not  expressly  enu- 
merated. If  it  should  be  redundant,  and  include  too  much,  it 
might  trammel  Government  in  the  execution  of  its  fair  and 
necessary  powers,  or  injure  the  rights  therein  acknowledged,  by 
the  doubtful  or  bad  character  of  their  associates.  The  Fede- 
ralist, No.  83,  investigated  the  subject  of  such  Bills,  and  held 
that  they  were  unnecessary,  and  even  dangerous.  Several  of 
the  State  Conventions  expressed  a  desire,  in  order  to  prevent 
misconstruction  or  abuse  of  powers,  that  further  declaratory 
clauses  should  be  added  to  the  Constitution  which  they  had  rati- 
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fied ;  and  Congress  proposed  the  ten  amendments,  which  stand 
next  to  that  instrument  in  our  copies  of  the  Constitution.     They 
are  explanations,  and  not  additions.    They  assert  what  all  admit 
to  have  been  implied  in  the  Constitution  itself.   They  answered  the 
good  purpose  of  giving  confidence,  and  quieting  apprehensions. 
Judge  Story,  strongly  inclining  to  regard  Bills  of  Rights  as 
useful  in  many  ways,  and  making  a  very  able  argument  for 
them  (sec.  1863--1868),  does  not  point  out  any  of  the  Amend- 
ments as  an  alteration  of  the  Constitution,  though  valuable  as 
an    exposition   of  its    principles.      In    the   Fifth   Amendment, 
which,  among  other  things,  declares  that  no  man  shall  "  be  de- 
prived of  life,  liberty,  or  property,  without  due  process  of  law," 
we  see  no  more  than  a  recognition  of  one  of  the  great  principles 
of  Magna  Carta  which  our  ancestors  brought  with  them  as  their 
birthright,  and  which  are  fundamental  rights,  incorporated  in 
all  our  Constitutions,  and  the  invasion  of  them  specially  ex- 
cluded by  the  limited  grants  of  power  in  the  Constitution  of  the 
United   States.     If  the  Habeas   Corpus  clause  had  not  been 
inserted  in  the^Constitution,  and  given  the  power  to  suspend  the 
privilege  of  the  Writ  when  the  public  safety  required  it  in  cases 
of  Rebellion  or  Invasion,  no  one  could  have  found  either  word 
or  principle  in  the  Constitution,  which  could  give  color  to  the 
proposition,  that  the  powers  of  Congress  include  the  despotic 
power  of  suspending  the  privilege  at  any  time,  and  for  any 
cause,  and  that  the  exclusive  power  of  Congress  at  this  day  to 
suspend  the  privilege  asserted,  is  not  even  now  derived  from  the 
clause,  but  is  saved  out  of  the  general  powers  in  the  Eighth  Sec- 
tion of  the  First  Article.    It  may  be  properly  called  an  enormous 
proposition ;  for  although  the  Habeas  Corpus  clause  makes  such 
a  power  comparatively  harmless  in  regard  to  personal  liberty,  the 
argument  which  makes  it  a  mere  restraint  in  this  respect,  leaves 
Congress,  if  the  proposition  be  true,  to  be  the  absolute  masters 
of  the  country  in  regard  to  every  other  judicial  instrument, 
process,  writ  or  execution  by  which  personal  security  and  pro- 
perty of  every  description  are  protected  by  the  Judicial  depart- 
ment.    It  is  unnecessary  to  argue  this  point  further.     We  shall 
add  but  a  few  words  to  show  that  what  Governor  Randolph 
contended  for,  without  a  word  of  proof  or  argument,  is  in  direct 
conflict  with  the  opinion  and  design  of  the  Convention,  as  stated 
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and  declared  in  that  day,  in  the  most  formal  manner,  by  a  dele- 
gate of  the  Convention  to  his  constituent  State. 

The  only  authentic  statement  we  know  of,  in  regard  to  the 
design  of  the  Habeas  Corpus  clause,  represents  that  it  was  to 
give  the  "power  of  suspension  to  the  Grovernment  of  the  United 
States,  and  not  to  restrain  a  power  of  Congress  before  given. 

Mr.  Martin  {Luther  Martin),  a  delegate  from  Maryland  to 
the  Convention,  and  an  anti-constitutionalist,  who  did  not  sign 
the  Constitution,  from  his  apprehension  that  it  would  extinguish 
State  Rights,  made  a  Report  to  the  Legislature  of  Maryland  on 
the  27th  January,  1788,  giving  general  information  relative  to 
the  proceedings  of  the  Convention,  and  particular  elucidation  of 
the  principles  and  clauses  he  opposed.  After  noticing  the  first 
paragraph  of  the  Ninth  Section  of  the  First  Article,  in  regard 
to  the  importation  of  slaves,  to  which  he  had  objected,  his  state- 
ment proceeds : 

"By  the  next  paragraph,  the  General  Government  is  to  have 
a  poioer  of  suspending  the  Habeas  Corpus  Act  in  cases  of  Rebellion 
or  Invasion/' 

"As  the  State  Governments  have  a  power  of  suspending  the 
Habeas  Corpus  Act  in  these  cases,  it  was  said  there  could  be  no 
reason  for  giving  such  a  power  to  the  General  Government,  since, 
w^ienever  the  State  which  is  invaded,  or  in  which  an  insurrection 
takes  place,  finds  its  safety  requires  it,  it  will  make  use  of  that 
power;  and  it  was  argued,  that  if  -we  gave  that  power  to  the 
General  Government,  it  would  be  an  engine  of  oppression  in  its 
hands,  since,  whenever  a  State  should  oppose  its  views,  however 
arbitrary  and  unconstitutional,  and  refuse  submission  to  them, 
the  General  Government  may  declare  it  to  be  an  act  of  Rebellion, 
and,  suspending  the  Habeas  Corpus  Act,  may  seize  upon  the 
persons  of  those  advocates  of  freedom,  w^ho  have  had  virtue  and 
resolution  enough  to  cause  the  opposition,  and  may  imprison 
them  at  pleasure  in  the  remotest  part  of  the  Union,  so  that  a 
citizen  of  Georgia  might  be  bastiled  in  the  furthest  part  of  New 
Hampshire,  or  a  citizen  of  New  Hampshire  in  the  furthest 
extreme  to  the  South,  cut  oif  from  their  family,  their  friends, 
and  their  every  connection.  These  considerations  induced  me, 
sir,  to  give  my  negative  to  this  clause/'  {Secret  Proceedings  and 
Dehates  of  the  Convention^  p.  67,  Albany,  1821.) 

No  one  will  doubt  Mr.   Martin's  ability  to  understand  the 
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design  of  the  clause,  and  that  it  was  to  give  to  the  General 
Government  the  power  that  is  in  question. 

But  further,  when  the  vote  in  Convention  was  taken,  while, 
upon  the  division  of  the  clause  the  delegates  were  unanimous  in 
affirming  the  first  member  of  it,  ''  that  the  privilege  of  the  Writ 
of  Habeas  Corpus  shall  not  be  suspended,"  the  three  States 
of  North  Carolina,  South  Carolina  and  Georgia  voted  against 
the  second  member,  ^'  unless  in  cases  of  Rebellion  and  Invasion, 
when  the  public  safety  may  require  it."  Could  they  have  voted 
against  the  clause  under  the  impression  that  the  general  and 
unlimited  power  was  already  given .  to  Congress  ?  There  is  no 
rational  interpretation  of  the  vote,  but  that  the  first  member  of 
the  Resolution  was  deemed  to  be  declarative  of  a  general  prohi- 
bition of  the  power,  and  a  confirmation  of  the  general  principle 
of  Magna  Carta,  and  of  the  Petition  of  Right,  and  of  all  that 
had  been  previously  declared;  and  that  the  second  member 
granted  power  to  the  General  Government  in  the  excepted  cases. 
North  and  South  Carolina  to  the  day  of  the  Rebellion  had  no 
clause  in  their  Constitutions  which  mentioned  the  Writ  of  Ha- 
beas Corpus,  or  the  exception.  They  rested  upon  the  exclusion 
of  all  power  over  the  right  of  personal  liberty  in  their  State 
Constitutions,  by  the  fundamental  principles  retained  in  them, 
South  Carolina  having  repeated,  in  the  Ninth  Article  of  her 
Constitution,  the  substance  of  the  thirty-ninth  clause  of  Magna 
Carta,  and  North  Carolina  having  given  peculiar  emphasis  to 
personal  liberty  in  the  Thirteenth  Article  of  her  declaration, 
'^  that  every  freeman  restrained  of  his  liberty  is  entitled  to  a 
remedy,  to  inquire  into  the  lawfulness  thereof,  and  to  remove 
the  same  if  unlawful,  and  that  such  remedy  ought  not  to  be 
denied  or  delayed." 

Finally :  in  the  only  judicial  reference  we  know  of  to  the 
origin  of  the  power  to  suspend  the  privilege  of  the  Writ  of 
Habeas  Corpus  under  the  Constitution  of  the  United  States,  the 
clause  in  the  Ninth  Section  is  alone  and  emphatically  declared 
to  be  the  source  of  it. 

Chief  Justice  Taney,  in  Merryman's  case,  expressly  says ; 
"  The  clause  in  the  Constitution  which  authorizes  the  suspension 
of  the  Writ  of  Habeas  Corpus,  is  in  the  Ninth  Section  of  the 
First  Article." 
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Thus,  then,  stand  the  answers  to  this  first  objection,  so  far 
as  it  is  said  to  be  supported  by  the  power  of  Congress  to  regu- 
late the  Courts.     It  is  unnecessary  to  recapitulate  them. 

The  conclusion  results,  that  the  Habeas  Corpus  clause  is  not 
a  mere  restriction  of  the  powers  of  Congress,  or  of  any  other 
body,  but  is  a  confirmation  of  the  general  immunity  of  freemen 
of  the  United  States  from  the  suspension  of  the  privilege,  and 
a  grant  to  the  Government  of  the  power  to  suspend  it,  in  the 
excepted  cases.  And  this  "we  are  entitled  to  say,  must  have 
been  the  sense  of  the  Convention,  as  it  is  the  sense  of  the  clause, 
and  justifies  the  derivation  by  Chief  Justice  Taney  of  the  au- 
thority to  suspend  the  privilege  of  the  Habeas  Corpus,  from 
that  clause  in  the  Ninth  Section  of  the  Constitution. 

It  is  hardly  necessary  to  notice  on  this  point  other  Reviewers, 
of  the  Tract  on  "  The  Privilege  of  the  Writ  of  Habeas  Corpus 
under  the  Constitution,"  who,  following  Judge  Nicholas  in  his 
opinion,  that  the  Habeas  Corpus  clause  is  merely  restrictive  of 
the  power  of  Congress,  and  is  not  a  grant  of  power  to  anybody, 
differ  from  him  as  to  the  particular  power  of  Congress,  under 
which  the  privilege  may  be  suspended. 

It  is  clear  from  the  preceding  remarks,  that  the  mandate  of 
the  Constitution  covers  the  whole  judicial  power,  and  the 
Federal  Courts,  from  the  arbitrary  discretion  of  Congress  uni- 
versally, in  respect  both  to  the  judicial  power,  and  the  necessary 
means  of  exercising  and  administering  it.  If  Congress  can 
under  any  power  take  away  the  necessary  Writs,  by  the  same 
power  they  can  annihilate  the  Judicial  department.  The  power 
does  not  exist  anywhere,  because  the  judicial  power  is  indepen- 
dent of  Congress,  and  is  constituted  directly  or  indirectly  by 
the  Constitution  itself. 

It  profits  not,  therefore,  the  covey  of  reviewers  from  the 
Philadelphia  Bar,  which  has  been  flushed  and  put  upon  the  wing, 
by  the  Tract  on  the  Privilege  of  the  Writ  of  Habeas  Corpus,  to 
look  about  for  some  other  branch  of  Congressional  power  to 
alight  upon,  with  more  security  than  the  Louisville  reviewer. 
There  is  no  choice  left.  All  the  branches  are  cut  away  by  that 
mandate  of  the  Constitution  which  ordains  the  constitution  of 
tribunals  to  administer  the  whole  judicial  power.     The  question 
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of  the  Writ  of  Habeas  Corpus,  is  a  question  of  the  judicial 
power.     No  power  of  Congress  can  mutilate  that  department. 

But  it  may  not  be  without  local  interest  at  least,  to  see  how 
the  mere  restriction  of  the  Habeas  Corpus  clause  has  been  de- 
fended by  other  critics. 

In  asserting  the  same  construction  as  the  writer  just  noticed, 
that  the  Habeas  Corpus  clause  Is  altogether  restrictive,  and  not 
a  grant  of  power,  another  Reviewer"^  gives  Governor  Randolph  a 
compliment  in  exchange  for  his  opinion  on  the  source  from 
which  Congress  derives  the  power  of  suspension,  and  rejects  his 
opinion. 

Whether  the  Reviewer's  argument  against  Governor  Ran- 
dolph's selection  of  the  power  is  conclusive  for  the  reason  he 
alleges,  is  perhaps  not  clear ;  but  this  is  altogether  a  collateral 
matter,  foreign  to  the  present  question,  and  will  not  be  con- 
sidered. The  Reviewer  rejects  Governor  Randolph  on  this 
head,  and  that  is  sufficient.     He  proceeds  to  say  that, — 

"  While  the  opinion  of  Governor  Randolph  is  entitled  to  as 
much  weight  as  that  perhaps  of  any  one  who  has  ever  ex- 
pounded that  instrument,  it  is  contended,  that  in  this  instance, 
he  has  fallen  into  an  error  as  to  the  clause  under  which  tha 
power  of  suspension  is  granted. '' 

"A  different  interpretation,  and,  with  all  due  respect  for  the 
opinions  of  Governor  Randolph  it  is  suggested  as  being  a  much 
more  reasonable  one,  is  this  :  that  the  authority  to  suspend  the 
Habeas  Corpus  is  conferred  under  the  powder  to  provide  for  the 
suppression  of  insurrection  and  the  repelling  of  invasion.  This  infer- 
ence is  suj)ported  by  English  analogy.  The  power  was  usually 
exercised  under  these  circumstances  by  Parliament.  It  springs 
from  the  necessity  recognized  as  existing  for  the  suspension 
under  these  circumstances ;  and  finally  the  Habeas  Corpus  clause 
implies  its  grant  under  the  power  referred  to,  by  providing  that 
it  shall  not  be  suspended,  unless  when,  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it.^^ 

"'Suspension,^  'insurrection,'  'invasion,'  are  inseparably 
bound  together.  Construe  the  Constitution  in  this  w^ay,  and  its 
reading  is  simple,  consistent,  and  natural." 

=^  Review  of  Binney  on  the  Habeas  Corpus.  By  J.  C.  Bullitt.  Philadelphia, 
1862. 
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''  If,  then,  it  is  an  error  to  construe  the  Habeas  Corpus  clause 
as  a  grant  of  power,  instead  of  a  restriction,  all  the.  rest  of  the 
argument  must  fall  when  it  is  removed.  There  might  be  some 
reason  for  asserting  that  it  was  affirmative  rather  than  restric- 
tive, if  there  was  no  other  clause  in  the  Constitution  under 
which  the  grant  of  the  power  of  suspension  would  be  properly 
implied/' 

It  is  something  to  know,  that  although  Governor  Randolph's 
authority  as  an  expounder  of  the  Constitution  is  immensely  ex- 
tolled, it  is  rejected  on  the  only  point  to  which  his  exposition 
applied.  It  saves  any  analysis  of  his  pretensions,  which  would 
be  improper  upon  such  an  occasion  as  this. 

The  love  of  English  analogy  has  seduced  the  Reviewer  a 
little,  as  has  been  already  shown.  It  may  suffice  now  to  say, 
that  the  Imprisonment  Acts  of  Parliament  do  not  recite  the  least 
connection  between  the  power  they  exercise  or  confer,  and  the 
ordinary  power  of  suppressing  insurrection.  They  are  made, 
and  they  recite  that  they  are  made,  in  the  exercise  of  a  vastly 
higher  power,  which  has  never  yet  been  claimed  for  the  Con- 
gress of  the  United  States.  The  power  of  calling  out  the 
militia,  is  a  power  of  the  Crown,  and  not  of  Parliament.  The 
power  of  w^ar,  is  not  a  power  of  Parliament,  but  of  the  Crown. 
So  that  the  analogy  fails  altogether.  Parliament  does  not  more 
usually  authorize  imprisonment,  without  bail  or  trial,  in  time  of 
rebellion  or  invasion,  than  upon  occasions  when  there  is  neither. 
The  first  instance  of  such  authority  in  the  time  of  William  III, 
and  the  last  in  the  time  of  George  III,  were  made  when  there 
was  neither.  If  ^^  suspension,"  ^'insurrection,"  'invasion," 
are  inseparably  bound  together,  the  Crown  ought  to  have  the 
power  of  suspension,  and  not  the  Parliament.  We  must  look 
more  closely  to  English  analogies  before  we  permit  them  to  per- 
form so  important  a  part  as  to  interpret  our  Constitution. 

There  is  more  carelessness  than  was  looked  for,  from  this 
source,  in  the  description  of  the  power  of  Congress,  upon  which 
this  writer  relies.  There  is  no  such  power  given  to  Congress  as 
•  a  power  to,/^  provide  for  the  suppression  of  insurrection  and  the 
repelling  of  invasion."  If  he  had  more  accurately  quoted  the 
Constitution,  the  bearing  of  the  first  words  might  have  drawn 
his  attention  to  the  latitudinary  construction  he  sets  up.     The 
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power  given  by  the  Constitution  is  a  power  ^^to  provide  for 
calling  forth  the  militia^  to  execute  the  laws  of  the  Uniouj  sup- 
press insurrections,  and  repel  invasions."  Its  primary  and 
predominant  object  is  to  keep  up,  or  restore,  the  full  tone  of. the 
laws.  It  is  quite  characteristic  of  these  efforts  to  ignore  or 
suppress  the  operation  of  the  great  principles  which  are  alone 
to  settle  this  question,  that  while  Grovernor  Handolph  speaks  of 
the  power  of  Congress  to  "regulate  the  courts,"  and  the  Re- 
viewer of  a  power  '^  to  provide  for  the  suppression  of  insurrection 
and  the  repelling  of  invasion,"  there  is  no  such  power  in  the 
Constitution  as  the  first,  and  none  like  the  last,  but  with  ad- 
juncts which  defeat  his  construction.  It  w^ould  be  remarkable, 
indeed,  if  a  power  given  to  Congress  to  provide  for  calling  forth 
the  militia  to  execute  the  laws  of  the  Union^  suppress  insurrec- 
tions, and  repel  invasions,  was  found  to  contain  the  germ  of  an 
authority  to  suppress,  for  a  time  or  season,  the  great  fundamental 
law  of  human  liberty,  the  right  of  relief  from  arbitrary  impri- 
sonment, without  a  word  to  that  effect !  It  is  the  power  to 
provide  for  the  calling  forth  the  militia  that  is  given,  and  not 
for  the  employing  them  when  called  forth,  which  passes  imme- 
diately to  another  department ;  and  if  the  power  of  suspending 
the  Writ  is  an  incident  to  the  suppression  of  rebellion,  would 
carry  it  to  the  Commander-in-Chief,  and  not  to  the  authority 
which  provides  for  the  calling  forth.  Every  one  of  these  ends 
or  purposes  of  calling  forth  the  militia  is  part  of  the  Executive 
power ;  and  this  convenient  elision  of  the  express  power  of  the 
clause,  converts  the  power  of  providing  for  calling  forth  the 
militia  into  the  power  of  commanding  the  militia,  and  the  army 
and  navy,  as  well  as  controlling  the  courts  in  the  administration 
of  part  of  their  judicial  power. 

How  is  the  power  of  suspending  the  Writ  of  Habeas  Corpus, 
incident  to  a  power  of  calling  out  the  militia  to  execute  the 
laws,  suppress  insurrection,  or  repel  invasion  ?  How  would  the 
power  of  imprisoning,  without  bail,  persons  not  insurgents, 
nor  invaders,  be  an  appropriate  incident  to  the  power  of  sup- 
pressing insurgents  and  repelling  invaders  ?  A  power  that  aids 
in  the  suppression  by  means  of  the  militia,  acts  by  force,  military 
force,  the  power  of  war ;  and  its  incidental  or  adjunct  powers 
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must  be  of  that  nature,  and  tending  to  the  same  effect.  Such 
a  derivation  of  the  power  of  suspending  the  Writ  identifies  the 
suspension  with  military  force,  and  unnecessarily  applies  it  too, 
for  the  force  that  is  military  can  do  the  same  thing  without  for- 
mally suspending  the  Writ.  Indeed,  this  has  been  regarded  as 
the  case  with  the  military  arrest  of  Merryman,  and  was  the 
ground  of  a  most  able  argument,  attributed  to  the  Hon.  Reverdy 
Johnson,  against  Chief  Justice  Taney's  decision,  in  the  weekly 
National  Intelligencer  of  June  20,  1861. 

There  is  no  power  given  to  Congress  by  the  Eighth  Section, 
not  even  the  power  '^  to  coin  money  and  to  regulate  the  value 
thereof,"  that  is  beyond  the  power  of  application  to  the  suspension 
of  the  Writ,  by  the  ingenious  surmise  of  ends,  or  by  the  sugges- 
tion of  means.  Congress  might  suspend  the  Writ  to  ferret  out 
a  gang  of  counterfeiters ;  and  it  might  be  very  convenient,  too, 
against  that  occult  faculty.  The  decisive  objection  to  the  argu- 
ment is,  that  the  Writ  of  Habeas  Corpus  is  an  instrument  of 
the  judicial  power  for  the  remedy  of  a  civil  right — the  right  of 
liberation  from  arbitrary  imprisonment,  the  right  of  bail  and 
trial ;  and  if  a  power  to  beat  this  right  down,  or  to  deny  it  for 
a  season,  is  to  be  found  among  the  powers  of  Congress,  it  must 
be  sought  for  among  powers  which  can  lawfully  control  the  judi- 
cial power,  and  the  means  by  which  it  is  carried  into  execution, 
if  there  be  any  such.  To  suspend  the  Writ  of  Habeas  Corpus, 
is  to  suspend  the  exercise  of  the  judicial  power,  to  the  Avhole 
extent  that  the  Constitution  has  given  it.  It  is  an  interference 
of  one  department  with  the  constitutional  powers  of  another, 
and  against  a  mandate  of  the  Constitution,  and  must  have 
some  much  better  authority  than  loose  implication  from  powers 
which  have  an  express  general  end,  of  a  totally  different  cha- 
racter, and  by  totally  different  means. 

To  such  shifts  and  evasions,  to  such  a  ^'subtle  finesse  of  con- 
struction," as  Blackstone  calls  it,  do  constitutional  critics  some- 
times resort,  instead  of  coming  to  the  great  principles  which 
bind  every  department  of  Government  under  the  Constitution, 
and  destroy  the  power  of  arbitrary  imprisonment  in  every  case, 
unless  it  is  obtained  from  the  gift  of  the  people  in  the  Habeas 
Corpus  clause. 
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A  third  Reviewer*  is  more  at  large  than  the  last,  and  much 
more  indefinite  and  obscure  on  this  point.  His  proposition  is 
this : 

"  The  second  paragraph  of  the  ISTinth  Section  of  Article  I,  like 
the  other  paragraphs,  contains  no  grant  of  ]DOwer  to  anj^body. 
It  is  a  restriction  on  power  either  expressly  or  impliedly  given 
elsewhere.  The  Eighth  Section  is  affirmative  :  it  confers  certain 
and  very  large  powers  on  Congress,  which,  without  the  restric- 
tions of  the  Mnth  Section,  might  well  cover  the  subject  of  the 
latter.  For  instance,  the  third  paragraph  of  the  Eighth  Section 
gives  power  to  Congress  to  '  regulate  commerce,^  the  first  '  to 
lay  and  collect  duties.^  In  order,  then,  to  restrict  this  general 
authority,  the  first  paragraph  of  the  Ninth  Section  forbids  Con- 
gress, prior  to  the  year  1808,  from  prohibiting  the  importation 
'  of  such  j)ersons  as  any  of  the  States  now  existing  shall  think 
proper  to  admit  -^    that  is,  negro  slaves.'' 

"  So  in  reference  to  the  particular  subject  we  are  discussing. 
Several  paragraphs  of  the  Eighth  Section  authorize  Congress 
^  to  declare  war,^  '  to  make  rules  concerning  captures  on  land 
and  water,'  '  to  raise  and  support  armies,'  '  to  provide  for  calling 
forth  the  militia  to  execute  the  laws  of  the  Union,  supj^ress 
insurrections,  and  repel  invasions,'  and  '  to  make  all  laws  which 
shall  be  necessary  and  proper  for  carrying  into  execution  the 
foregoing  powers,'  and  then  immediately  follows  the  restriction 
of  the  Ninth  Section :  '  The  privilege  of  the  Writ  of  Habeas 
Corpus  shall  not  be  suspended,  unless  when,  in  cases  of  rebellion 
or  invasion,  the  public  safety  may  require  it.'  " 

The  very  first  position  in  the  quotation  marks  the  character 
of  the  logic  which  prevails  throughout  the  whole. 

'^  It  is  a  restriction  on  poiver^  either  expressly  or  impliedly  given 
elsewhere."  This  was  the  point  to  be  proved — that  it  was  a 
restriction  on  power  given  ;  and  without  making  any  analysis  of 
the  clause,  to  exhibit  some  word  of  restriction  or  limitation  in 
it,  or  any  analysis  of  the  Constitution,  to  j5nd  a  power  given  to 
impair  the  privilege,  he  takes  the  restriction  and  the  gift  as  con- 
ceded^ in  the  same  manner  as  the  Louisville  reviewer,  and  then 
immediately  proceeds  to  inquire  whether  the  clause  was  restric- 
tive of  the  President's  power. 

^  "Remarks  on  Mr.  Binney's  treatise  on  the  Writ  of  Habeas  Corpus.  By  a 
Member  of  the  Bar  of  Philadelphia."     Philadelphia,  1862. 


As  no  one  had  opposed  him  on  that  point,  that  is  to  say,  that 
the  President  had  any  such  power  independently  of  the  clause,  he 
gains  an  easy  victory,  and  then  takes  up  the  power  of  Congress. 
He  thus  leaves  the  asserted  restriction  unproved  in  his  propo- 
sition, and  seeks  to  establish  it  by  groping  for  a  power  else- 
where ;  but  never  returns  to  the  terms  of  his  proposition  a 
second  time. 

Not  only  is  the  clause  totally  silent  in  regard  to  a  power  given 
elsewhere,  but  there  is  not  a  word  like  restriction  or  limitation 
in  the  first  member  of  the  clause,  nor  a  word  of  limitation  in 
the  second,  except  of  the  power  which  is  there  given,  and  not 
elsewhere.  He  might  as  well  have  said  that  the  commandment, 
"thou  shalt  do  no  murder,"  is  a  restriction  upon  power  given 
or  implied  elsewhere.  Like  all  other  confirmations  of  a 
principle,  the  first  member  of  the  clause  is  prohibitory,  not  re- 
strictive— it  is  an  exclusion,  and  not  a  limitation ;  and  the  second 
member  is  a  relief  from  the  exclusion  or  prohibition  in  a  special 
case.  The  Habeas  Corpus  clause,  in  its  first  member,  is  the 
confirmation  of  a  principle  which  denies  power  to  the  Constitu- 
tion, in  the  same  manner  as  Bills  or  Declarations  of  Rights  do, 
and  is  no  more.  The  last  impliedly  affirms  and  allows  an  ex- 
ception to  it,  and  that  is  all.  There  is  not  a  phrase  or  word  in 
the  entire  clause,  which  purports  to  be  a  restraint  upon  power 
before  given.  There  is  no  compression  of  what  had  been  ex- 
panded, no  drawing  in  of  what  had  been  let  out.  That  which 
the  Reviewer  therefore  was  bound  to  prove,  he  does  not  prove, 
but  precisely  like  the  Louisville  Reviewer,  throws  the  burden 
upon  his  antagonist  of  disproving  it  negatively. 

This  is,  however,  of  less  importance,  because,  fortunately,  we 
get  a  word  from  him,  in  his  search  for  the  power  of  Congress  to 
be  restrained,  a  single  word,  which  resumes  upon  himself  the 
burden  of  his  proposition ;  though  whether  he  carries  it  any 
better,  remains  to  be  seen.     He  proceeds  to  say : 

"How  stands  it,  however,  with  Congress  in  this  respect? 
Says  the  Constitution,  all  legislative  powers  herein  granted  shall 
be  vested  in  a  Congress  of  the  United  States,''  &c.  "Any  legis- 
lative power  which  exists  under  the  Constitution,  is  therefore 
vested  in  Congress/'  "  Is  the  susj)ension  of  the  privilege  of  the 
Writ  of  Habeas  Corpus  properly  a  legislative  or  an  Executive 
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Act/'  "We  have  quoted  above  the  clauses  which  give  to  Con- 
gress the  power  of  legislation  over  the  subject  of  war,  insurrec- 
tions and  invasions — they  cover  the  whole  of  those  subjects. 
Congress  has  the  further  powers  'to  provide  [that  is  hy  laio^  be- 
cause Congress  can  only  provide  in  this  mode]  for  the  common 
defence  and  welfare  of  the  United  States/  and  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  execution 
the  foregoing  powers,  and  all  other  j)owers  vested  by  this  Con- 
stitution in  the  Government  of  the  United  States,  or  in  any  de- 
partment or  officer  ih^v^of.^^  "If  any  law  be  at  all  necessary  to 
enable  the  President  to  execute  any  j^ower,  Congress  must  pass 
it,  or  the  President  cannot  execute  the  power/'  "  How  then 
stands  this  part  of  the  case?''  "  A¥e  have  as  to  both  the  Presi- 
dent and  Congress  no  grant  of  power  in  this  particular  clause, 
unless  we  do  as  Mr.  Binney  does,  undertake  to  'supply  an 
ellipsis,'  which  is  unwarrantable,  except  the  suspending  power 
would  fail  of  its  exercise  by  reason  of  the  absence  of  any  other 
distinct  authorization.  In  such  case,  we  might  properly  supply 
an  ellipsis.  But  if  there  are  other  grants  of  power  in  the  Con- 
stitution, which  embrace  this  suspending  power,  then  unques- 
tionably there  is  no  necessity  of  supplying  any  supposed  omis- 
sion in  the  Habeas  Corpus  clause,  in  order  to  attain  the  object. 
Now  that  there  are  such  grants  of  power,  in  language  amply 
sufftcient  to  vest  the  discretion  over  the  subject-matter  in  Con- 
gress, we  thinh  may  he  safely  asserted  hy  any  one  reading  the  clauses 
conferring  upon  Congress  legislative  power  in  the  several  particidars  we 
have  recited  a  hove.'' 

And  here  closes  the  argument  that  the  Habeas  Corpus  clause 
'^contains  no  grant  of  power  to  anybody,"  but  ''is  a  restriction 
on  power  either  expressly  or  impliedly  given  elsewhere." 

It  was  perfectly  just  to  say  that  this  Reviewer  is  more  at 
large,  and  more  indefinite  on  this  point,  than  either  of  the  essays 
before  noticed.  He  admits  the  implication  of  power  from  the 
Habeas  Corpus  clause,  ''if  the  suspending  power  would  fail  of 
its  exercise  by  reason  of  the  absence  of  any  other  distinct  au- 
thorization ;"  and  by  this  word,  for  which  we  are  indebted  to 
him,  he  resumes  again  for  a  moment  the  duty  of  his  proposition, 
that  the  clause  is  a  restriction  upon  power  expressly  or  im- 
pliedly ^2?;6?i  elsewhere.  But  how  does  he  carry  it?  He  lays 
it  on  the  table,  and  pours  upon  it  half  a  dozen  express  powers 
of  Congress,  not  one  of  which  contains  the  remotest  allusion  to 


35 

the  Writ  of  Habeas  Corpus,  or  even  to  tlie  judicial  power,  and 
saves  himself  all  trouble  to  show  even  colorably,  how,  or  by 
what  process  a  power  over  the  Writ  may  be  argumentatively 
implied  from  any  one,  or  the  whole  of  them.  If  this  be  the  dis- 
tinct  authorization  he  was  in  pursuit  of,  his  reader  is  left  to 
judge  for  himself,  whether  the  Eeviewer  has  found  it,  or  revealed 
the  means  of  finding  it. 

It  is  impossible  to  treat  this  argument  seriously.  The  writer 
has  transcribed  nearly  half  the  express  powers  of  Congress,  and 
left  his  readers  a  perfectly  uncontrolled  liberty  to  select  one  or 
another,  or  half  a  dozen,  without  the  least  influence  from  him- 
self, or  an  intimation  of  the  slightest  preference  on  his  part  for 
one  more  than  for  another.  Nay,  he  does  not  give  the  least 
hint  of  the  nature  or  mode  of  application  of  the  incidental  or 
implied  power,  which,  according  to  his  notion,  arises  from  any 
one  of  these  express  powers,  to  suspend  the  Writ  of  Habeas 
Corpus.  He  names  eight  express  powers,  and  there  are  but 
eighteen  in  the  Eighth  Section  ;  and  it  is  true  to  the  very  letter, 
that  the  member  of  the  Philadelphia  Bar  neither  makes  a  choice 
himself,  nor  writes  a  word  to  influence  the  choice,  of  one  rather 
than  of  another  of  them.  He  contents  himself  with  saying, 
''that  there  are  such  grants  of  power,  in  language  amply  suffi- 
cient to  vest  discretion  on  the  subject-matter  in  Congress,  we 
think  may  be  safely  asserted  by  any  one  reading  the  clauses 
conferring  legislative  power  in  the  several  particulars  we  have 
recited  above."     This  is  not  argument,  but  dogmatism. 

If  it  is  allowed  to  a  reader,  under  these  circumstances,  to 
suppose  a  preference  in  the  writer  for  one  of  these  powers  in 
particular,  the  selection  would  probably  fall  upon  the  largest 
and  most  indefinite,  the  power  ''to  provide  for  the  common 
defence  and  general  welfare  of  the  United  States."  It  looks 
like  a  promising  power  for  this  purpose ;  and  there  seems  to  fall 
a  breath  of  emphasis  upon  it,  in  the  position  he  has  given  it,  at 
the  close  of  the  enumeration  of  particular  powers.  It  is  easy 
to  imagine  incidents  of  every  kind  to  such  a  power.  But,  un- 
fortunately for  the  Reviewer,  there  is  no  such  power  in  the 
Eighth  Section  of  the  First  Article,  or  anywhere  else  in  the 
Constitution.  The  writer  has  merely  cut  out  a  clause  from  the 
middle  of  the  first  paragraph  in  that  section — the  power  "  to 
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it  oiF  as  an  independent  power,  to  oppress  personal  liberty.  It 
is  not  easy  to  account  for  such  a  transformation,  as  that  of  con- 
verting one  of  the  ends  or  final  causes  of  a  particular  power, 
into  a  particular  poAver  still  greater.  That  excellent  work,  the 
Federalist,  especially  Mr.  Madison's  paper  No.  41,  and  Judge 
Story's  Commentaries  on  the  Constitution,  especially  Chapter 
XIV,  sec.  90T-920,  should  in  general  be  read,  before  a  reviewer 
begins  to  lecture  upon  the  powers  of  Congress.  His  error  may 
perhaps  be  explained  by  the  fact,  that  Mr.  Jefferson,  in  his  cor- 
respondence, did  charge  upon  the  Federal  party  the  heterodoxy 
of  making  this  sort  of  Caesarian  operation  upon  the  taxing  power. 
It  was  notoriously  untrue  of  the  Federalists  as  a  party,  and  true 
only  of  a  fraction  of  that  and  other  parties.  The  reviewer  may 
have  belonged  to  that  fraction,  or  may  not  have  left  it  long 
enough  to  have  renounced  its  heresies.  The  common  defence 
and  general  welfare  are  more  or  less  the  ends  of  all  the  powers 
in  the  Constitution ;  but  a  particular  power  of  providing  for  them 
generally  and  independently,  would  have  made  the  Constitution 
one  of  general  and  unlimited,  and  not  of  enumerated  and  specific 
powers. 

It  is  worthy  of  observation,  that  the  three  writers  who  have 
now  been  referred  to  as  reviewers  of  the  Tract  on  ''  The  Privi- 
lege of  the  Writ  of  Habeas  Corpus  under  the  Constitution," 
and  have  undertaken  to  show  a  distinct  universal  power  in  Con- 
gress over  the  Writ  of  Habeas  Corpus,  have  not,  in  a  single 
instance,  looked  at  the  Constitution  with  sufiicient  care  or  clear- 
ness of  apprehension,  even  to  identify  accurately  a  single 
express  power  of  Congress,  to  which  the  plenary  and  untram- 
melled power  of  suspending  the  Writ  of  Habeas  Corpus  is 
alleged  to  be  incidental ;  and  no  one  of  them,  except  Mr.  Bullitt, 
has,  in  a  single  instance,  attempted  to  develope  the  instrumen- 
tality of  the  power  of  suspension  even  to  the  mutilated  express 
powers  on  which  they  have  respectively  placed  reliance.  The 
objection  and  the  answers  to  it  will  be  left  here. 

Assuming  that  the  objection  has  been  answered,  the  result  of 
the  refutation  is,  that  the  power  is  given  by  the  Habeas  Corpus 
clause,  without  expressly  saying  which  department  shall  exercise 
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it,  and  with  no  implication  in  favor  of  one  more  than  of  the 
other,  except  as  the  conditions  on  which  the  power  may  be  exer- 
cised carry  it  with  more  reason,  or  with  better  effect,  to  one  than 
to  the  other.  That  they  carry  it  to  the  President,  is  the  argu- 
ment of  the  Tract  upon  "  The  Privilege  of  the  Writ  of  Habeas 
Corpus  under  the  Constitution;"  and  there  is  no  intention  to 
repeat  that  argument.  But  it  must  be  remarked,  that  when  it 
is  assumed  or  admitted  that  Congress  do  not  possess  elsewhere 
than  in  the  Habeas  Corpus  clause,  any  power  to  suspend  the 
privilege  of  the  Writ,  it  is  assumed  or  admitted,  at  the  same 
time,  that  Congress  have  no  power  that  assists  to  obtain  it  from 
the  clause,  other  than  what  the  clause  expresses  or  implies.  If 
the  clause  implies  that  the  power  of  suspension  is  to  be  exer- 
cised only  by  a  legislative  act,  that  is  quite  sufficient  to  give  the 
power  of  the  clause  to  Congress ;  if,  on  the  contrary,  the  clause 
implies  that  it  is  to  be  exercised  by  an  Executive  act,  then  the 
fact  that  Congress  is  the  body  by  which  the  Writ  of  Habeas 
Corpus,  or  a  Habeas  Corpus  Act,  may  be  or  has  been  created, 
has  no  tendency  to  assist  Congress  in  obtaining  the  power  of 
suspending  the  privilege  of  the  Writ.  It  would  be  a  great  mis- 
apprehension to  suppose  that  the  Tract  referred  to  relied  upon 
any  difference  between  the  privilege  and  the  right.  The  word 
''privilege"  in  the  clause  distinguishes  the  thing  that  maybe 
suspended,  not  from  the  right,  but  from  the  ''Writ"  itself,  and 
from  a  "Habeas  Corpus  Act,"  which  expressions,  being  signi- 
ficant of  a  legislative  creation  or  enactment,  might,  if  either  of 
them  had  been  used,  have  supported  the  construction  that  the 
clause  required  the  act  of  a  legislative  body  ;  whereas  the  word 
"privilege"  raised  the  subject  above  legislative  powers,  and 
placed  it  on  the  foundation  rock  of  the  Constitution,  from  which 
the  Habeas  Corpus  clause  alone  removes  it  to  the  foundation  of 
the  public  safety.  The  whole  power  of  suspension  is  therefore 
in  the.  Habeas  Corpus  clause,  and  whether  that  gives  a  legis- 
lative or  executive  power  will  be  left  where  the  Tract  placed  it. 

There  remain  the  other  objections,  intended  to  be  of  a  per- 
suasive character,  to  show  the  meaning  of  the  Constitution  that 
Congress  alone  were  to  exercise  the  power  of  the  clause ;  and 
to  these  some  remarks  will  be  offered  in  reply. 
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OBJECTION   11. 


That  the  President  has  not  generally  under  the  Constitution 
the  means  to  arrest  a  suspected  traitor  or  rebel,  and  therefore 
cannot  suspend  the  privilege  of  the  Writ  of  Habeas  Corpus,  is 
not  of  the  first  order  of  logical  proofs,  that  the  Habeas  Corpus 
clause  did  not  mean  to  give  him  the  power  of  suspension.  The 
Louisville  writer  first  referred  to,  touched  this  point  with  only 
a  short  denial,  and  without  any  attempt  to.  prove  the  Presi- 
dent's general  incapacity  to  issue  a  warrant  of  arrest.  Another 
writer  adverts  to  it  more  largely,  and  attempts  to  prove  it  by 
citations  from  English  law,  which  leave  the  power  of  the  first 
Magistrate  in  England,  in  like  case,  untouched. 

The  only  logical  form  of  the  objection  would  be,  that  because 
the  President  cannot  use  the  means  of  arrest  generally,  there- 
fore the  clause  did  not  mean  to  give  him  a  power  which  depends 
upon  them  in  a  particular  case — a  proposition  which  would  be- 
tray its  own  weakness.  If  the  clause  intended  to  give  him  the 
power  of  suspension,  the  means  necessarily  follow,  if  they  did 
not  exist  previously.  The  question  of  general  means  is  irre- 
levant to  the  question  of  intention.  The  particular  means  and 
the  power  are  one  and  the  same  question.  If  the  power  was 
intended  for  the  President,  the  means  follow,  whether  the 
general  means  existed  before,  or  did  not. 


OBJECTION  III. 

The  debates  in  the  State  Conventions  which  ratified  the  Con- 
stitution, have  been  cited  to  prove,  that  the  Habeas  Corpus 
clause  was  adopted  as  meaning,  that  Congress  alone  received 
authority  from  it  to  suspend  the  privilege  of  the  Writ. 

Mr.  Madison  is  supposed  to  have  expressed  a  preference  for 
the  debates  in  these  State  Conventions,  above  the  debates  in  the 
General  Convention,  as  interpreters  of  the  Constitution;  and 
liis  preference  is  thought  to  appear  in  a  speech  in  Congress  in 
1796,  of  w^hich  an  extract  has  been  given  in  one  of  the  pamph- 
lets on  this  subject,  in  these  words  :  ^'  After  all,  whatever  venera- 
tion might  be  entertained  for  the  body  of  men  who  framed  our 
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Constitution,  the  sense  of  that  body  could  never  be  regarded  as 
the  oracular  guide  in  expounding  the  Constitution.  As  the  in- 
strument came  from  them,  it  was  nothing  more  than  a  draft  of  a 
plan,  nothing  but  a  dead  letter,  until  life  and  validity  were 
breathed  into  it  by  the  voice  of  the  people  speaking  through  the 
several  State  Conventions.  If  we  were  to  look  therefore  for  the 
meaning  of  the  instrument  beyond  the  face  of  the  instrument, 
we  must  look  for  it,  not  in  the  General  Convention,  which  pro- 
posed the  Constitution,  but  in  the  State  Conventions  which  ac- 
cepted and  ratified  the  Constitution." 

Mr.  Madison  no  doubt  entertained  the  sound  opinion  that  we 
were  to  look  for  the  meaning  of  the  instrument  to  its  face,  and 
not  to  what  was  said  in  any  Convention  concerning  its  meaning ; 
but  if  he  meant  to  say  absolutely  that  what  was  said  in  State 
Conventions,  was  any  better  proof  of  the  meaning,  than  what 
was  said  in  the  General  Convention,  it  is  not  very  easy  to  admit 
it.  The  instrument  proposed  was  the  identical  instrument 
which  was  ratified  ;  the  same  in  all  the  Conventions.  The  debates 
in  the  State  Conventions  did  not  breathe  life  and  validity  into 
it.  It  was  the  ratifying  vote.  What  was  said  in  the  State 
Conventions,  was  not  the  instrument  ratified,  any  more  than 
what  was  said  in  the  General  Convention,  was  the  instrument 
proposed.  The  clauses  in  the  instrument  spoke  for  themselves, 
both  when  they  wxre  proposed,  and  when  they  were  ratified. 
There  is  not  a  shade  of  difference  in  favor  of  the  debates  in  the 
State  Conventions.  If  the  proposer  is  more  likely  to  know  his 
own  meaning,  than  the  interpreter,  and  as  likely  to  express  it 
accurately  as  the  interpreter  is  likely  to  construe  it  accurately, 
the  difference  would  be  the  other  Avay ;  but  the  fraction  of  differ- 
ence is  not  worth  a  contest.  The  true  rule  is  stated  by  General 
Hamilton  in  his  argument  upon  the  constitutionality  of  the 
Bank:  ''  Whatever  may  have  been  the  intention  of  the  framers 
of  a  Constitution  or  a  law,  that  intention  is  to  be  sought  for  in 
the  instrument  itself,  according  to  the  usual  and  established 
rules  of  construction." 

But  although  debates,  or  what  delegates  said  in  debates,  in 
either  Convention,  cannot  affect  the  construction  of  the  instru- 
ment, it  is  not  equally  clear,  that  the  established  rules  of  con- 
struction, do  not  permit  a  resort  to  the  votes  of  the  General 
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Convention  to  explain  a  doubtful  clause,  when  tliey  reveal  a 
mischief  in  existing  provisions  of  law,  or  in  clauses  proposed, 
which  the  body  rejected,  or  refused  to  adopt.  For  instance, 
Mr.  Pinckney  proposed  formally  a  resolution,  to  make  the  sus- 
pension of  i]ie  Writ  an  act  of  the  Legislature ;  and  it  seems  to 
have  been  taken  from  the  words  of  the  Massachusetts  Constitu- 
tion of  1780.  "  The  Privilege  and  benefit  of  the  Writ  of 
Habeas  Corpus  shall  be  enjoyed  in  the  most  free,  easy,  cheap, 
expeditious,  and  ample  manner ;  and  shall  not  be  suspended  by 
the  Legislature,  except  upon  the  most  urgent  and  pressing  occa- 
sions, and  for  a  limited  time,  not  exceeding  twelve  months;" 
and  the  General  Convention  rejected  it  for  the  Habeas  Corpus 
clause,  as  it  stands  in  the  Constitution.  This  was  not  the 
language  of  debate,  but  a  specific  proposition,  containing  limi- 
tations which  the  Convention  rejected  by  that  clause.  It  is  not 
clear  that  it  is  not  competent,  by  established  rule,  to  regard  the 
rejected  proposition,  and  the  Massachusetts  limitation,  as  mis- 
chiefs to  be  avoided  by  the  clause.  In  the  formation  of  organic 
law,  the  mischief  intended  to  be  remedied  cannot  well  be  ascer- 
tained in  any  other  way  than  by  referring  to  examples  of  a 
different  law,  which  was  rejected.  But  undoubtedly  the  safer 
and  better  course,  is  to  derive  the  interpretation  from  the  clause 
itself,  which  contains  the  means  of  its  own  construction,  in  con- 
nection with  the  entire  body  of  the  Constitution. 

Nothing  can  be  less  consistent  with  settled  rules  of  construc- 
tion, than  to  produce  what  A,  or  B.  said  in  a  State  Convention, 
about  the  interpretation  of  this  clause  ;  and  most  especially  to 
apply  it  with  the  boundless  license  which  has  been  taken  by  the 
writer,  who  has  produced  the  instances.  When  Mr.  Martin  re- 
ported to  the  State  of  Maryland,  that  the  question  was  about 
giving  the  power  to  the  general  government^  it  is  said  that  he 
meant  Congress  ;  and  when  a  delegate  in  a  State  Convention, 
used  Mr.  Martin's  very  language  in  regard  to  the  clause,  the 
same  writer  understands  him  to  have  meant  Congress ;  and 
when  other  delegates  said  that  the  power  was  given  to  Congress, 
the  writer  understands  them  to  have  meant  Congress,  and  not 
the  President,  The  answer  to  all  this  is,  that  not  only  was  it 
the  language  of  debate,  which  has  no  authority  in  it,  but  it 
was  language  which  had  no  reference  to  the  point,  whether  the 
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power  was  given  to  Congress  or  to  the  President.  There  was 
no  such  point  raised  in  the  State  Conventions.  There  was  no 
such  amendment  proposed  in  the  State  Conventions,  or  by  any 
of  the  States,  or  by  Congress  afterwards,  as  that  the  power 
should  be  given  to  Congress  expressly  or  exclusively.  It  would 
be  singular  if  we  must  now  interpret  the  Constitution  in  the 
supposed  sense  of  these  debates,  when  there  has  been  neither 
administrative  nor  judicial  practice  in  execution  of  the  clause  to 
be  interpreted,  while  it  seems  to  have  been  the  judicial  opinion 
of  at  least  one  eminent  person,  that  a  practice  of  more  than  sixty 
years,  with  concurrent  opinions  of  the  highest  order  to  sustain 
it,  could  not  interpret  the  Third  Section  of  the  Fourth  Article, 
which  gives  Congress  power  'Ho  make  all  needful  rules  and 
regulations  concerning  the  Territory  and  other  property  of  the 
United  States." 

OBJECTION    IV. 

The  Bills  or  declarations  of  Rights  in  the  State  Constitutions, 
even  if  they  spoke  a  uniform  language  and  design,  are  no  proof 
of  the  meaning  of  the  Habeas  Corpus  clause  in  the  Constitution 
of  the  United  States.  They  are  prepared  with  reference  to 
States,  and  not  to  a  National  Government.  Some  of  them  ex- 
press, together  with  fundamental  axioms  of  free  government, 
opinions  on  political  economy,  expediency,  and  administration, 
perhaps  questionable,  and  certainly  out  of  place  in  Bills  of 
Rights.  The  material  consideration  is,  that  in  these  matters 
each  State  speaks  for  itself,  and  not  for  another  State,  or  for 
the  United  States,  and  in  reference  to  its  own  jurisdiction, 
which  is  unlimited  within  its  borders,  except  so  far  only  as 
portions  of  it  have  been  granted  to  the  United  States.  That 
field  is  also  a  narrow  one,  compared  with  the  great  field  of  the 
Union.  The  Executive  power  in  the  States  is  generally  more 
subordinate  to  the  Legislature,  than  the  Executive  of  the  United 
States  is  to  Congress.  The  field  of  the  Executive  of  the  States, 
is  uniformly  much  more  limited.  The  Legislature  of  a  State  is 
moreover  convened  and  directed  with  comparative  promptitude 
and  ease.    The  offences  against  the  State  authority,  whether  re- 
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bellion  or  insurrection,  are  circumscribed  in  their  extent,  and 
may  be  more  easily  surrounded  and  suppressed ;  and  wben  they 
become  so  enlarged  as  to  extend  to  the  United  States,  the  State 
relation  to  them  is  absorbed  by  the  superior  power,  and  the  con- 
stitutional powers  of  the  States  are  only  assistant  and  not  direc- 
tory in  the  general  conflict.  Further,  in  regard  to  the  suspen- 
sion of  the  privilege  of  the  Writ  of  Habeas  Corpus,  the  States 
speak  for  their  own  jurisdiction,  and  not  for  the  jurisdiction  of 
the  United  States ;  and  their  concern  is  with  what  may  answer 
for  the  State,  for  its  means  of  action,  and  for  its  ends  and  pur- 
poses, and  not  with  what  regards  the  Avhole  nation.  The  Legis- 
lature of  a  State,  from  the  facility  with  which  it  may  be  assem- 
bled, and  from  the  extent  of  its  powers,  when  assembled,  may 
be  competent  to  do  all  that  it  is  necessary  to  do  for  the  sup- 
pression of  insurrection  and  rebellion  or  invasion,  and  for  the 
suppression  of  conspiracies  to  support  or  assist  them.  The  States 
model  their  constitutional  powers  to  suit  their  own  condition  and 
purposes.  The  form  and  bearing  of  their  State  declarations  of 
Rights,  have  no  influence  upon  the  interpretation  even  of  similar 
clauses  in  the  Constitution  of  the  United  States.  The  difference 
of  means,  modes  of  operation,  jurisdiction,  ends,  and  designs, 
might  justly  call  for  different  interpretations  of  the  very  same 
clauses  in  the  Federal  and  State  Constitutions. 

But  if  it  were  otherwise,  the  differences  in  the  States  them- 
selves, and  especially  on  the  subject  of  the  privilege  of  the  Writ 
of  Habeas  Corpus,  are  such  that  there  is  no  uniform  bearing  of 
them  on  the  clause  in  the  Constitution  of  the  United  States. 

Three  of  these  State  Constitutions,  to  w^it,  Maryland,  North 
Carolina,  and  South  Carolina,  have  no  express  clause  whatever 
in  regard  to  the  suspension  of  the  Writ.  The  probable  con- 
struction of  these  Constitutions,  is,  that  the  suspension  stands 
prohibited  absolutely. 

Two  of  the  States,  Virginia  and  Vermont,  prohibit  the  sus- 
pension expressly  and  absolutely. 

Two  of  them,  Massachusetts  and  New  Hampshire,  give  the 
power  of  suspension  to  the  Legislature. 

Two  of  them,  Connecticut  and  Rhode  Island,  dispose  of  the 
subject  as  will  be  presently  mentioned. 
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The  rest  of  the  States  have  the  clause,  in  the  same,  or  sub- 
stantially the  same,  form  as  it  is  in  the  Constitution  of  the 
United  States.  To  say  what  they  mean,  even  in  regard  to  their 
own  States,  is  to  beg  the  question  in  dispute. 

Connecticut  and  Rhode  Island,  which  were  Charter  govern- 
ments for  years  after  they  belonged  to  the  Union,  framed  Con- 
stitutions in  1818  and  1842,  respectively,  and  adopted,  as  far 
as  it  goes,  the  clause  as  it  stands  in  the  Constitution  of  the 
United  States,  but  with  a  remarkable  addition  in  each  instance. 
Connecticut  added  the  words,  '^  nor  in  any  case  but  by  the  Le- 
gislature," and  Rhode  Island  added  the  words,  ''nor  ever  Avith- 
out  the  authority  of  the  General  Assembly:"  so  that  each  of 
these  States,  perceiving  that  the  Habeas  Corpus  clause  in  the 
Constitution  of  the  United  States  carried  the  power  to  the  Exe- 
cutive, or  that  it  was  doubtful  whether  it  did  or  did  not,  added 
a  clause  Avhich  in  effect  restored  the  terms  of  Mr.  Pinckney's 
proposition,  and  the  article  of  the  Massachusetts  Constitution, 
which  the  General  Convention  refused  to  adopt.  Connecticut 
and  Rhode  Island  saw  fit  to  give  the  power  to  the  Legislature 
expressly,  as  they  had  a  right  to  do.  Let  this  last  go  for  what 
it  is  worth.  In  admitting  that  this  proves  nothing  to  silence  the 
claim  of  Congress  to  the  power  of  suspending  the  privilege  of 
the  Writ,  if  the  face  of  the  clause,  in  connection  with  the  whole 
instrument,  makes  that  the  true  interpretation,  it  proves  that 
the  States,  speaking  on  this  subject  for  themselves  respectively, 
say  nothing  to  affect  the  interpretation  of  the  clause  in  the 
Federal  Constitution. 

OBJECTION    V. 

Most  of  the  States  have  declared  the  same  principle  in  regard 
to  the  suspension  of  laws,  as  the  English  Bill  of  Rights,  in  the 
first  Parliament  summoned  by  William  and  Mary.  In  the  State 
declarations,  it  assumes  some  variety  of  form,  but  all  are  sub- 
stantially the  same  in  meaning  as  the  English  Bill  of  Rights : 
''that  the  pretended  power  of  suspending  of  laws  by  regal 
authority,  without  the  consent  of  Parliament,  is  illegal."  The 
principle,  moreover,  though  not  declared  in  the  Constitution  of 
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the  United  States,  rules  every  department  of  that  Government. 
It  asserts  the  authority  of  law  over  the  personal  will  of  the 
Executive,  and  of  everybody. 

But  it  passes  comprehension,  that  if  the  Constitution  gives 
authority  to  the  Executive  to  suspend  a  particular  law,  or  right, 
or  privilege,  it  is  a  violation  of  that  principle  in  the  Bill  of 
Eights,  and  therefore  illegal.  The  Constitution  expresses  the 
highest  possible  authority  for  all  that  it  ordains,  the  authority 
of  the  whole  people,  the  great  Legislature  of  the  Nation,  the 
enacters  of  its  organic  law.  There  are  instances  of  the  same 
power  under  the  Constitution  to  suspend  or  vacate  the  execution 
or  operation  of  laws  by  the  Executive  power.  The  power  of 
pardon  is  an  instance  of  that  kind.  So  is  the  power  of  removal 
from  office.  The  former  is  expressly  given  by  the  Constitution. 
The  latter  is  constructively  given  ;  and  w^as  settled  in  conformity 
with  Mr.  Madison's  views  in  1789,  in  the  very  dawn  of  the 
Government.  The  principle  is  not  a  restraint  upon  the  Consti- 
tution, but  upon  the  agents  of  the  Constitution,  so  far  as  they 
are  not  liberated  from  it  by  the  Constitution  itself. 

The  very  word  which  the  Constitution  has  used  in  the  Habeas 
Corpus  clause — '' suspended" — derives  its  political  or  consti- 
tutional meaning  from  the  practice  of  arresting  the  operation 
of  Isiwhj  JExecutzve  authority,  without  the  consent  of  Parliament. 
It  has  been  used  immemorially  to. denote  this  act  of  temporarily 
suppressing  the  operation  of  law  by  Executive  Will.  It  was  so 
used  in  all  the  contests  on  the  subject  between  Charles  I  and 
the  Parlian^ent.  It  is  so  used  in  the  English  Bill  of  Eights, 
from  which  the  State  Bills  or  Declarations  of  Eight  take  it. 
It  has  more  adaptation,  in  the  Habeas  Corpus  clause,  to  the 
Executive  function,  than  to  an  enactment  by  Congress.  The 
power  of  the  Legislature  over  the  Writ  of  Habeas  Corpus,  was 
limited  by  its  duty  in  the  constitution  of  the  Judicial  depart- 
ment. Congress  could  not,  by  its  legislative  powers,  withhold, 
suspend,  or  repeal  the  Writ  of  Habeas  Corpus,  without  diso- 
beying the  mandate  of  the  Constitution.  When,  therefore,  the 
Habeas  Corpus  clause  makes  exceptions  of  cases  in  which  the 
suspending  power  may  be  exercised,  the  word  ''suspended" 
points   rather,  if  not  exclusively,  to  the  Executive  power,  as 
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liberated  from  the  general  restraint  in  the  excepted  cases.  The 
suggestion  of  this  principle  in  the  State  declarations  of  Right, 
tends  therefore  to  confirm  the  President's  authority,  rather  than 
to  annul  it. 


The  design  and  end  of  the  power  to  suspend  the  privilege 
have  not  been  specially  regarded  in  any  of  the  criticisms  upon 
the  Tract,  so  far  as  they  have  come  to  the  knowledge  of  the 
writer ;  and  it  is  these  which  induce  him  to  give  a  little  more 
development  to  a  remark  upon  that  part  of  a  paper  in  the  Fede- 
ralist which  justifies  the  grant  of  the  pardoning  power  to  the 
President — that  its  reasoning  is  as  applicable  to  the  power  of 
arrest  and  detention  in  time  of  rebellion,  as  it  is  to  the  power 
of  pardon. 

The  design  and  end  of  a  law,  and  especially  of  an  organic 
law,  are  matters  of  necessary  attention  in  the  interpretation  of 
its  meaning,  and  of  the  most  lawful  and  usual  resort.  If  one 
interpretation  tends  to  disappoint  the  design  and  to  defeat  the 
end,  and  another  to  effectuate  both,  there  can  be  no  hesitation 
in  the  choice.  The  established  rules  of  interpretation  rigorously 
exact  a  preference  of  the  latter. 

The  power  of  suspension  is  designed  for  cases  of  the  highest 
possible  danger  to  the  Nation  ;  danger  which  permits  no  delay ; 
danger  so  great  and  so  immediate,  that  the  inestimable  right  of 
personal  liberty  is  regarded  as  secondary  to  it :  and,  in  cases 
when  the  personal  liberty  of  individuals,  in  the  judgment  of  the 
Executive  officer,  endangers  the  public  safety,  it  deprives  them 
of  it  for  a  time,  without  legal  accusation,  at  his  instance,  as  the 
guardian  of  the  Constitution.  It  is  to  his  judgment  that  the 
efi'ectual  act  of  suspension,  that  is  to  say,  the  arrest  and  impri- 
sonment, are  ultimately  referred  in  England,  and  must  be  re- 
ferred in  the  United  States,  whether  the  President  be  the  pri- 
mary or  the  secondary  power. 

It  is  preposterous  to  suppose,  as  one  writer  does,  that  some- 
body, not  the  President,  may  be  selected  by  Congress  to  execute 
the  power.  The  doctrine  that  Congress  can  in  any  event  choose 
another  Executive,  when  the  President  is  in  office,  is  revolu- 
tionary.    The  President,  in  any  event,  must  practically,  as  well 
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as  officially,  execute  the  power ;  and  whether  the  Constitution 
gives,  or  Congress  authorizes  him  to  exercise  it,  the  power,  the 
discretion,  and  the  danger  are  the  same. 

Constituted  as  our  Government  is,  such  a  power  in  the  Legis- 
lature as  that  of  suspending  the  privilege  of  the  Writ,  is  parti- 
cularly weak  and  inefficient.  There  are  too  many  probabilities 
that  it  will  never  be  exercised  by  Congress  in  cases  of  rebellion, 
of  whatever  emergency.  It  is  quite  certain  that  it  can  never  be 
exercised  effectually  by  that  body. 

Rebellion  against  the  Government  divides  the  people.  We 
required  no  example  of  it  to  show  this.  It  is  far  above  insur- 
rection in  its  aims,  and  vastly  more  diffusive  in  its  spirit ;  and 
the  General  Convention  knew  as  much  about  it  as  we  do.  When 
the  object  is  to  overthrow  the  Government,  neither  rebellion  nor 
invasion  can  ever  show  its  face,  until  it  has  prepared  copious 
means  of  attack,  and  a  great  line  of  division  is  drawn  between 
the  people  of  the  States,  to  the  end  of  assailing  the  Government 
in  its  most  accessible  part,  and  at  the  time  of  its  greatest  inertia, 
when,  as  it  were,  its  powers  are  at  one  of  the  dead  points,  a 
change  of  administration,  or  the  departure  of  what  is  called  one 
dynasty  and  the  accession  of  another.  Such  a  great  division, 
like  every  other  capital  fracture,  makes  its  rifts  and  cracks  on 
each  side  of  the  principal  line,  penetrating  extensively  into  the 
country,  and  making  large  margins  of  discontent  both  ways  and 
in  all  directions.  As  rebellion  will  have  its  election  of  the  time. 
Congress  will  never  be  in  session  when  the  train  is  fired.  From 
the  great  extent  of  the  country,  it  will  always  require  months 
to  convene  that  body.  When  convened,  it  must  become  the 
centre  of  all  the  agitations  by  all  the  constituencies,  political 
party  on  general  subjects  mixing  with  open  or  concealed  sym- 
pathy on  the  question  of  rebellion,  and  excited  by  the  most  ex- 
citing of  all  topics,  the  topic  of  personal  liberty,  which  is  natu- 
rally and  justly  made  a  subject  of  universal  concern,  the  instant 
that  it  is  proposed  to  deal  with  it  discretionally,  in  a  single 
instance,  and  especially  to  turn  it  over  with  nothing  but  a  shadow 
of  responsibility,  from  Congress  to  the  President. 

Our  forefathers  knew  all  this  as  well  as  their  descendants  do : 
and  if  they  looked  for  a  suspension  of  the  privilege  of  the  Writ 
of  Habeas  Corpus  only  by  Congress,  they  must  have  regarded 
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the  history  of  the  English  Nation  from  the  time  of  the  Habeas 
Corpus  Act  of  Charles  II,  with  less  attention  than  they  regarded 
the  practice  of  Parliament,  though  they  knew  that  history  as 
well  as  we  do,  and  probably  much  better,  as  it  touched  them 
more  nearly ;  and  they  must  also  have  had  a  faith  in  the  action 
of  Congress,  in  times  of  rebellion  and  invasion,  which  at  least 
they  did  not  express,  though  a  single  word  in  the  Habeas  Cor- 
pus clause  w^ould  have  expressed  it,  and  when  the  very  word 
was  proposed,  but  rejected  by  seven  States  against  three. 

There  is  no  case  better  than  the  case  of  the  first  rebellion 
against  the  Grovernment,  to  illustrate  and  prove  what  is  thus 
suggested. 

The  necessary  inefficiency  of  such  a  body  as  Congress  for  such 
an  emergency,  can  never  be  more  thoroughly  demonstrated. 

When  the  present  rebellion  broke  out,  the  Government  was  at 
one  of  its  dead  points.  The  division  line  included  the  centre  of 
the  Federal  power,  and  the  possession  of  that  centre  was,  and 
must  necessarily  have  been,  the  very  first  aim  of  treason,  to 
break  or  derange  its  connection  with  all  parts  which  remained 
faithful  to  the  Union.  Though  the  mass  of  the  people  of  the 
District  of  Washington  may  have  been  loyal,  the  district  was 
the  centre  of  treason,  almost  as  much  as  it  was  the  centre  of 
lawful  power ;  and  this  is  the  danger  that  has  always  been  anti- 
cipated, when  the  subject  of  disunion  has  been  canvassed, — a 
separation  of  the  States  by  geographical  lines,  and  a  contest  for 
the  power  of  the  Union  in  its  very  heart.  What  could  Congress 
do  in  this  respect  to  seize  at  such  a  time  the  threads  of  a  great 
conspiracy  in  the  centre  of  the  Nation,  and  to  trace  its  clue  to 
the  bottom,  in  parts  of  the  Union,  which  to  all  appearance  were 
as  yet  generally  sound  ?  Under  that  interpretation  of  the  Ha- 
beas Corpus  clause,  which  gives  the  power,  to  Congress,  that 
body  is  incompetent  to  make  a  previous  provision  of  law  for  such 
a  purpose.  It  is  not  Kebellion  or  Invasion  that  is  to  be  pro- 
vided for.  It  is  the  special  danger  to  the  safety  of  the  Nation 
from  the  particular  circumstances  of  either;  and  if  Congress 
must  be  the  judge,  they  cannot  delegate  the  judgment,  but  can 
only  appoint  the  Executive  power,  after  Congress  have  formed 
and  declared  the  judgment.  That  body  is  therefore  completely 
incompetent  to  act  or  to  authorize  suspension,  until  the  danger 
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is  already  developed  and  in  action  ;  and  then,  for  the  great  object 
of  the  clause,  the  safety  of  the  Nation,  it  will  be  too  late. 

The  argument  for  the  exclusive  power  of  Congress,  seems 
therefore  to  end,  exactly  where  the  minority  in  the  Convention 
wished  it  to  end, — that  there  shall  be  no  suspension  of  the  privi- 
lege of  the  Writ  in  any  circumstances ;  and  to  that  end  it  is 
probable  it  will  come,  if  the  President  cannot  exercise  the 
power. 

The  absence  of  lawful  power  in  the  Crown  and  Privy  Council 
of  England  may  be  supposed  to  be  an  example  for  us,  and  of  the 
sufficiency  of  the  Legislative  power ;  but  it  is  well  to  attend  to 
the  facts  which  are  developed  by  that  history. 

The  history  of  England  since  the  date  of  the  Habeas  Corpus 
Act  of  Charles  II,  is  the  fullest  authority  for  the  inefficiency 
even  of  Parliament,  by  its  imperial  power,  to  supply  to  the  Go- 
vernment the  effectual  means  of  safety  against  the  treasons  and 
conspiracies  which  attend  the  first  preparation  and  outbreak  of 
rebellion,  or  other  combined  attack  upon  the  safety  of  that 
Kingdom.  Yet  England  has  particular  facilities  from  the  mode- 
rate extent  of  the  island,  and  the  constant  subsistence  of  the 
power  of  the  Crown,  to  convene  Parliament  on  short  notice,  and 
of  the  ministry  of  the  Crown,  to  execute  its  purposes. 

Now  it  happens,  and  has  happened  constantly  from  the  pas- 
sage of  that  Habeas  Corpus  Act,  that  although  neither  King 
nor  Privy  Council  can  claim  the  least  constitutional  or  legal  au- 
thority to  arrest  a  suspected  traitor,  or  to  detain  in  custody  a 
suspected  traitor  or  conspirator,  before  an  Imprisonment  Act 
has  been  passed,  there  is  no  instance  of  such  an  Act,  in  which 
previous  arrests  by  the  Privy  Council,  or  Secretaries  of  State, 
are  not  adopted  and  protected,  even  up  to  the  day  and  moment 
of  the  assent  by  the  King  to  the  Imprisonment  Act  itself.  It 
is  the  universal  course  of  Parliament,  springing  from  the  inva- 
riable necessity  of  suppressing  conspiracy  by  instant  arrest  and 
custody  of  the  conspirators,  as  soon  as  they  are  discovered,  and 
before  they  have  had  the  opportunity  of  making  their  fatal 
spring  upon  the  Government.  There  is  no  exception  to  the 
practice  of  the  Crown  in  this  respect.  In  the  present  session 
of  Parliament  it  is  reported  that  Earl  Russell  spoke  of  it  in  the 
House  of  Lords,  as  the  usual  course  of  the  Privy  Council,  to 
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arrest  before  the  authority  is  given.  The  previous  exercise 
of  the  power  by  the  Privy  Council  or  Secretaries  of  State,  is 
wrongful ;  yet  the  wrongful  exercise  of  the  power  saved  the  life 
of  William  III  in  1696,  and  frustrated  an  invasion  of  England 
by  France,  then  watching  from  the  opposite  shore  the  effect  of 
Barclay's  plot.  In  that  case,  the  King  told  Parliament  that  he 
had  gone  beyond  his  lawful  authority,  and  Parliament  thanked 
him  for  it.  The  ministers  of  the  Crown,  day  by  day  on  that 
occasion,  seized  and  detained  in  secret  and  separate  custody, 
one  after  another,  the  important  conspirators,  few  or  none  but 
Sir  George  Barclay  himself  having  escaped,  and  thus  saved  the 
life  of  the  King,  and  frustrated  the  designs  of  the  enemy,  and  of 
the  Pretender  to  the  Crown.  Parliament  were  in  session  at  the 
very  moment ;  but  the  least  movement  toward  a  Bill,  or  even  a 
secret  session  of  the  Houses,  would  have  probably  led  to  the 
escape  of  all  the  conspirators,  and  to  the  loss  of  all  the  clues  to 
the  domestic  conspiracy  in  the  Kingdom.  From  that  time  down 
to  the  last  exercise  of  the  Parliamentary  power  in  England,  the 
Imprisonment  Acts  adopt  and  protect  the  previous  arrests  and 
imprisonments  of  the  suspected  traitors,  and  a  subsequent  act  of 
Parliament  indemnifies  and  saves  harmless,  all  who  were  parties 
or  advisers,  equally  in  previous  and  in  subsequent  arrests. 
England  is  made  safe  therefore  by  the  implied  promise  of  these 
Acts  to  justify  the  Privy  Council  in  arrest,  and  imprisonment, 
which  the  Constitution  of  England  does  not  permit,  and  w^hich 
it  was  the  object  of  our  Habeas  Corpus  clause  to  justify  in  times 
of  Eebellion  and  Invasion.  These  Imprisonment  Acts,  uni- 
formly comprehend  the  prisoners  who  are^  or  shall^  before  the 
King's  assent  to  the  Act,  as  well  as  after,  be  so  arrested  by 
order  of  the  Privy  Council. 

This  is  the  inability  of  the  Parliament  of  England  to  do  at 
the  precise  and  effectual  moment,  what  the  imminent  danger  of 
the  Nation  requires.  Parliament  cannot  do  it.  But  their  im- 
perial power  enables  them  to  destroy  the  right  of  action  in  any 
prisoner  so  wrongfully  arrested,  and  to  save  harmless  the  parties 
to  the  wrong.  It  is  thus  that  WTong  is  extinguished  by  law, 
though  law  prohibited  it. 
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If  any  one  can  show  tkat  there  is  a  power  in  Congress,  under 
the  Constitution,  to  extinguish  the  wrong  which  may  be  done  by 
the  President's  endeavoring  to  save  the  Nation,  without  and 
against  warrant  of  law,  and  to  close  all  the  Courts  where  redress 
may  be  sought  for  this  wrong,  he  will  do  more  to  defeat  the  con- 
struction of  the  clause  which  has  now  been  suggested  for  the 
safety  of  the  country,  than  anything  that  has  as  yet  appeared 
ifi  the  several  Reviews,  which  by  concert  or  party  impulse  have 
denied  the  power  of  the  Executive. 
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PHILADELPHIA: 

C.   SHERMAN  &   SON,   PRINTERS. 

1862. 


To  Francis  Lieber,  LL.D., 

Professor  of  History  and  Political  Science  in  Columbia  College,  New  York. 

My  dear  Lieber: 

We  have  talked  and  written  much  to  each  other  on  this  Habeas 
Corpus  question.  It  is  a  political  rather  than  a  legal  question, — 
a  mixed  political  and  constitutional  question.  On  propositions 
of  this  nature,  you  are  a  better  authority  than  I  am ;  that  is  to 
say,  you  are  an  authority,  and  I  am  not :  though,  if  it  were  a  ques- 
tion of  common  law,  you  would  understand  it  as  well  as  if  you 
had  been  bred  to  the  Bar.  There  are  difficulties  in  the  question, 
arising  mainly  from  the  concise  though  comprehensive  words  of 
the  Constitution,  referring  to  things  understood  to  ex];)lain  them, 
without  explaining  them  itself  Avith  precision.  'No  one  should 
be  dogmatical,  or  very  confident,  in  such  a  matter;  but  perhaps 
one  who  has  lived  as  long  as  I  have  under  the  Constitution,  may 
be  permitted  to  put  some  of  his  thoughts  into  the  common  mass, 
that  the  best  opinion  may  be  extracted  from  the  whole.  It  is  by 
the  elimination  of  errors,  on  both  sides  of  a  question,  that  we 
come  to  the  truth. 

No  one  whom  I  know  is  more  competent  than  yourself  to  de- 
tect the  errors  in  this  paper;  and  if  you  shall  think  that  they 
pervade  or  comprehend  the  whole  argument,  I  shall  still  remain 
With  sincere  regard  and  respect. 

Your  friend  and  servant, 

Horace  Einney. 
Philadelphia,  Deo.  23,  1861. 


INTEODUCTORY. 


The  right  of  the  President  of  the  United  States^  in  time  of 
rebellion,  and  when  the  j)ublic  safety  in  his  judgment  requires, 
to  arrest  and  detain  a  freeman,  in  temporary  denial  or  delay  of 
bail,  trial,  or  discharge,  that  is  to  say,  of  his  privilege  of  the 
Writ  of  Habeas  Corpus,  has  been  exhibited  by  writers  in  our 
Journals,  in  three  points  of  view  : 

1.  As  the  lawful  exercise  of  military  power,  derived  to  the 
President  as  commander  in  chief  of  the  military  force  now  on 
foot  for  the  suppression  of  insurrection  : 

2.  As  an  incident  of  martial  law,  in  time  of  war  within  the 
country,  repelling  the  interference  of  the  civil  authority  in  all 
cases  in  which  the  restoration  of  order  requires  the  application 
of  the  military  principle  : 

3.  As  a  civil  power  springing  from  the  Habeas  Oorj)us  clause 
in  the  Constitution,  and  to  be  authorized  by  Congress,  in  like 
manner  as  by  the  Parliament  of  England,  by  delegating  to  the 
President  the  power  to  arrest  and  detain  persons,  within  the 
limitations  prescribed  by  the  Constitution. 

The  Attorney-General's  opinion  is  not  comjDrehended  by  this 
division.  That  opinion  is  founded  on  the  alleged  co-ordination 
of  the  three  departments,  and  upon  the  co-equal  authority  of  the 
Executive,  to  interpret  the  Constitution  in  what  regards  the  Ex- 
ecutive duties  and  powers,  and  especially  his  duty  and  power  to 
protect  and  defend  the  Constitution,  and  to  suppress  insurrection 
and  rebellion  against  the  government  of  the  nation ;  and  in  the 
execution  of  this  duty  and  power,  to  arrest  and  detain  persons 
who  are  in  either  actual  or  suspected  complicity  with  rebellion. 

The  bearing  of  the  Habeas  Corpus  clause  in  the  Constitution, 
is  not  particularly  expounded  in  that  opinion,  nor  is  it  specially 
relied  upon    or  the  President's  authority;  neither  is  the  Presi- 
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dent's  power  treated  as  a  military  power,  but  as  a  civil  power, 
exercised  in  the  performance  of  the  civil  duties  of  his  office. 

It  is  not  the  purpose  of  the  following  remarks,  to  treat  the 
subject  from  either  of  the  first  two  points  of  view,  nor  to  affirm 
or  reject  the  argument  of  the  Attorney-General.  The  exclusive 
design  of  the  writer  is  to  consider  the  right  of  the  President  to 
arrest  and  detain,  of  his  own  motion,  in  the  required  conditions, 
as  derived  from  the  language  of  the  Constitution,  and  from  the 
nature  of  the  Executive  office. 


There  are  two  modes  of  treating  this  matter.  One  of  them  is 
the  merely  legal  and  artificial.  The  other  is  the  constitutional 
and  natural. 

In  the  first  mode  may  be  presented  an  argument  against  the 
President's  power,  nntil  Congress  have  authorized  it,  which  it 
may  not  be  easy  to  answer,  if  the  premises  are  admitted.  The 
argument  is  as  follows  : 

The  language  of  the  Habeas  Corpus  clause  in  the  Constitution. 
says  nothing,  directly  and  explicitly,  in  regard  to  the  depart- 
ment of  government,  which  is  to  exercise  the  power  it  gives  3 
but  it  must  be  viewed  in  the  light  of  Parliamentary  law  in  Eng- 
land, and  by  reference  to  the  customary  sense  in  which  such 
language  was  received  in  the  country  from  which  we  have  taken 
the  great  body  of  our  laws.  This,  it  must  be  presumed,  was  the 
sense  in  which  the  Convention  used  this  language  in  the  forma- 
tion of  the  Constitution. 

Suspe7idedy  applied  to  the  privilege  of  the  writ  of  Habeas  Cor- 
pus, means  the  temporary  withdrawal  or  withholding  of  the  legal 
operation  of  that  Writ  from  an  imprisoned  person.  The  Writ  is 
instituted  by  law.  Law  alone  can  withdraw  or  withhold  its  ope- 
ration, in  any  case  to  which  it  applies.  There  must,  therefore, 
be  a  law  or  statute  to  countervail  the  law  by  which  the  Writ  is 
given,  before  the  operation  of  the  Writ  can  be  AvithdraAvn  or 
withheld  from  a  person  who  is  imprisoned. 

To  create  a  suspension  of  the  privilege  of  the  Writ  in  the  case 
of  an  imprisoned  person,  there  must  then  be,  1,  a  statute  or  law 
which  withdraws  the  privilege  from  the  contemplated  case  of 
imprisonment  3  and  2,  an  arrest  and  imprisonment  within  the 
purview  of  that  statute.  Effectual  suspension  is,  therefore,  a 
conjoint  operation  of  law  and  act;  the  operation  of  a  law  to  sus- 
pend the  Habeas  Corpus  privilege  in  reference  to  the  contem- 
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act  of  arrest  or  imprisonment  referred  to  by  the  law. 

This  is  the  meaning  of  Suspension  of  the  privilege  as  it  was 
understood  and  practised  in  the  Parliament  of  England,  when 
otir  Constitution  was  formed. 

Although  our  Constitution  does  not  expressly  say  which  de- 
partment of  the  government  may  suspend  the  privilege,  it  ne- 
cessarily implies,  hy  the  use  of  such  language,  that  the  Legisla- 
ture shall  first  pass  the  law,  and  that  the  executive  officer  shall 
then  perform  or  order  the  act  of  imprisonment  and  detainer. 

This  is  .the  merely  legal  and  artificial  argument. 

But  the  language  of  the  Constitution,  in  this  particular,  was 
not  the  customary  language  of  the  day,  either  in  England  or  in 
the  United  States ;  and  the  Parliamentary  practice  was  the  very 
thing  that  was  to  be  strenuously  rejected  and  excluded.  The 
language  of  the  Habeas  Corpus  clause  in  the  Constitution  was 
new,  and  is  peculiar ;  and  it  must  be  viewed  in  its  own  light,  and 
in  the  light  afforded  by  other  parts  of  the  same  Constitution. 

The  Constitution  does  not  use  the  word  suspended  in  an  arti- 
ficial or  technical  sense,  for  it  had  none  in  this  relation  3  nor  as 
consisting  of  two  acts,  an  act  of  legislation,  and  an  act  of  impri- 
sonment; but  as  one  thing  under  the  sanction  of  the  Constitu- 
tion. The  warrant  of  arrest,  with  the  order  that  the  party's 
privilege  be  denied  for  a  season,  is  suspension  under  the  Consti- 
tution. A  temporary  denial  of  the  privilege  by  a  single  act, 
founded  on  the  authority  of  the  Constitution,  is  all  that  is  neces- 
sary to  suspend  the  privilege. 

The  power  to  imprison,  and  to  deny  or  delay  a  discharge  from 
imprisonment,  is  an  executive  power.  All  the  conditions  of  the 
exercise  of  the  power  described  in  the  Habeas  Corpus  clause, 
are  of  executive  cognizance,  that  is  to  say,  rebellion  or  invasion, 
and  the  requirement  of  the  public  safety  in  the  time  of  either. 
IsTo  legislative  act  is  necessary  or  proper  to  give  the  cognizance 
of  these  facts  to  the  executive  department.  JSTo  act  of  Parliament 
has  ever  been  passed  in  England,  or  has  been  proposed  in  Con- 
gress, to  talie  away  or  abridge  the  executive  power  in  regard  to 
these  facts.  All  the  acts  of  Parliament  which  deprive  persons  of 
the  right  to  bail  or  trial,  in  derogation  of  the  Habeas  Corpus  Act 
of  Charles  II,  leave  this  power  and  discretion  to  the  Crown. 
They  cannot  be  taken  away  by  Congress  without  invading  the 
constitutional  limits  of  the  Executive  ofiice.      They  cannot  be 
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the  ConBtitution  gives.  The  only  thing  required,  to  bring  this 
power  and  discretion  into  operation  in  the  conditioned  cases, 
against  the  privilege  of  the  Writ,  is  an  authority  superior  to  the 
law  which  authorizes,  or  may  authorize,  the  Writ;  and  that  is 
the  authority  of  the  Constitution  in  the  Habeas  Corpus  clause. 

The  power  to  suspend  the  privilege  of  the  Writ,  is  moreover 
inseparably  connected  with  rebellion  or  invasion, — with  internal 
war.  The  direction  of  such  a  war  is  necessarily  with  the  Exe- 
cutive. The  office  cannot  be  deprived  of  it.  It  is  the  duty  of 
the  office,  in  both  its  military  and  civil  aspects,  to  suppress  in- 
surrection, and  to  repel  invasion.  The  power  to  suspend  the 
privilege,  is  supplementary  to  the  military  power  to  suppress 
or  repel.  It  is  a  civil  power  to  arrest  for  privity  or  supposed 
privity  with  rebellion,  as  the  military  power  is  to  suppress  by 
capture  for  overt  acts  of  rebellion.  They  should  reside  in  the 
same  magistrate,  as  inseparable  incidents  of  the  Executive  power, 
in  time  of  internal  war.  The  aversion  to  this  doctrine,  where  it 
exists,  is  a  reminiscence  of  the  English  practice,  when  the  Crown 
claimed  the  right  to  suspend  the  privilege  in  time  of  profound 
peace  and  order  3  or  it  is  a  misconception  of  the  grounds  of  Par- 
liamentary action,  since  the  Habeas  Corpus  Act  of  Charles  11. 

The  true  character  of  every  act  of  Parliament  in  this  relation, 
and  of  the  only  bill  that  has  been  proposed  in  Congress,  has  been 
executive,  and  so  it  must  be.  They  have  said,  in  effect,  and  must 
say,  that  the  act  of  the  King's  Council,  or  of  the  President,  shall 
he  final.  The  only  aspect  in  which  an  act  of  Congress  to  this 
effect  can  be  regarded  as  legislative,  is  as  the  grant  or  crea- 
tion of  an  authority  to  detain  against  the  writ ;  but  this  is  super- 
erogation, because  the  Constitution  gives  it.  The  only  question 
is,  to  which  department  of  the  government,  the  exercise  of  it  be- 
longs, by  the  general  scheme  of  the  Constitution;  and  according 
to  the  delineation  of  the  departments  in  that  instrument,  the  ex- 
ercise of  the  power  appertains  to  the  President. 

This  is  the  broad  constitutional  and  natural  argument ;  and  it 
is  in  support  of  this  hypothesis  that  the  following  remarks  are 
made. 


THE  PRIVILEGE  OE  THE  WRIT. 


The  clause  in  the  Constitution  of  the  United  States  in  regard 
tu  the  privilege  of  the  Writ  of  Habeas  Corpus,  is  this : 

''  The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be 
suspended,  unless,  when  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  require  it." 

The  sentence  is  elliptical.  When  the  ellipsis  is  supplied,  it  reads 
thus : 

''  The  privilege  of  the  Writ  of  Habeas  Corpus  shall  not  be 
suspended,  unless,  when  in  cases  of  rebellion  or  invasion,  the 
public  safety  may  require  it ;  and  then  it  may  he  suspended^ 

This  is  the  n^BBsa^ryeffecrof^ffiFcOTj^^  which 

reverses  the  action  of  the  preceding  verb ;  and  it  will  be  of  per- 
fectly equivalent  import  and  effect  if  the  clause  be  transposed  as 
follows :  •'  The  privilege  of  the  Writ  of  Habeas  Corpus  may  be 
suspended  in  cases  of  rebellion  or  invasion,  when  the  public 
safety  may  require  it ;  and  it  shall  not  be  suspended  in  any  other 
case." 

The  clause  contains  an  expression  that  belongs  to  the  law, — 
"-  The  Writ  of  Habeas  Corpus."  "  The  Writ  of  Habeas  Corpus," 
simply  and  without  more,  means  the  Writ  of  Habeas  Corpus  ad 
suhjieienditm.  This  was  and  is  the  meaning  universally  when 
we  speak  of  a  Writ  of  Habeas  Corpus  in  the  United  States,  with- 
out any  affix. 

This  Writ  commands  that  the  body  of  a  detained  or  imprisoned 
person  be  brought  before  a  court  or  judge,  with  the  cause  of  his 
commitment  or  detainer,  to  be  subjected  to  the  order  of  the  court 
or  judge  in  regard  to  the  disposal  of  his  person.  By  Habeas 
Corpus  acts  generally,  the  privilege  of  every  freeman  is  to  be 
delivered  on  bail,  put  upon  his  trial,  or  discharged,  without  ar- 
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bitrary  delay  ;  and  this  is  the  privilege  which  the  Writ  of  Ha- 
beas Corpus  is  used  to  enforce,^— to  be  bailed,  tried,  or  discharged 
■^^hout  arbitrary  delay. 

The  United  States,  while  the  Constitution  was  in  the  course 
of  formation,  had  no  Writ  of  Habeas  Corpus,  or  Habeas  Corpus 
Act;  and  the  clause  therefore  does  not  refer  to  any  particular 
law,  statute,  or  writ  that  was  in  operation  or  use  in  a  particular 
place.  It  used  the  expression  generally  as  language  of  the  law 
in  the  States,  in  which  it  had  a  certain  meaning. 

The  privilege  mentioned  in  the  clause  is,  therefore,  the  privi- 
lege of  an  imprisoned  or  detained  person,  of  being  bailed,  tried, 
or  discharged  without  arbitrary  delay. 

The  words  "  shall  not  be  suspended,''  as  applied  to  the  ^^rz'vz- 
lege^  are  not  words  of  the  common  law,  or  of  any  other  system 
of  law  in  particular.  They  are  not  technical.  They  are  words 
in  general  or  popular  use ;  and  whenever  used  in  reference  to  a 
privilege,  signify  the  same  thing  as  hung  up,  deferred,  delayed, 
denied  for  a  season.  It  is  not  uncommon  in  England  and  in  this 
country  to  speak  of  the  suspension  of  the  Habeas  Corpus  Act, 
a  loose  and  inaccurate  expression,  because  the  Habeas  Corpus 
Act  is  never  suspended.  The  Parliament  of  England,  by  its  im- 
prisonment acts,  depriving  certain  persons,  committed  by  war- 
rant of  the  King's  Privy  Council  or  Secretary  of  State,  of  the 
privilege  of  bail  and  trial,  do  not  speak  of  suspending  the 
Habeas  Corpus  Act  of  31  Charles  II,  or  of  suspending  the  Writ 
of  Habeas  Corpus,  or  of  suspending  anything.'  BlacJcstone,  in ' 
one  instance,  speaks  of  "  suspending  the  Habeas  Corpus  Act  for 
a  short  or  limited  time;"  when,  in  fact,  the  Habeas  Corpus  Act 
of  England  has  never  been  suspended  for  a  moment.  He  spoke 
loosely  and  inaccurately.  The  English  imprisonment  Acts,  made 
during  the  rebellion  for  the  Pretender,  did  suspend  a  Statute  of 
Scotland  to  prevent  wrongous  imprisonment,  so  far  as  regards 
treason,  in  order  to  oust  the  jurisdiction  of  a  local  authority  over 
a  particular  crime  ;  and  the  expression  was  right.  But  they  used 
no  such  words  as  to  the  English  statute  or  writ. 

Suspending  the  ]jrivilege  of  the  Writ,  is  not  an  English  law 
expression.  It  was  first  introduced  into  the  Constitution  of  the 
United  States.  The  privilege  is  personal  and  individual,  not 
local,  but  subsists  in  remedy.     The  right  of  being  exempt  from 
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arbitrary  imprisonment  is  a  natural  right,  and  is  predicable  by 
the  Common  Law  of  every  freeman  ;  and  to  hang  up,  defer, 
delay,  deny  for  a  season,  the  privilege  which  a  statute  gives,  or 
is  expected  to  give,  in  relief  of  imprisonment,  is  to  suspend  it  in 
the  sense  of  this  clause  of  the  Constitution.  Freedom  is  the 
right,  either  absolute  or  qualified.     The  remedy  is  privilege. 

This,  then,  is  the  whole  meaning  of  the  clause  in  our  Consti- 
tution,— the  privilege  of  being  bailed,  tried,  or  discharged  from 
imprisonment  without  delay,  shall  not  be  discretionally  denied, 
or  hung  up  or  deferred,  unless,  when  in  cases  of  rebellion  or  in- 
vasion, the  public  safety  may  require  it ;  and  then,  or  in  those 
circumstances,  it  may  be  denied  or  deferred  for  a  season,  or  tem- 
porarily. 

The  people  of  the  United  States  have  said  this  by  their  Con- 
stitution of  government.  The  power  to  say  this  belongs  to  the 
United  States  by  the  grant  of  the  people.  They  have  said  that 
the  privilege  of  being  bailed,  tried,  or  discharged  when  in  cases 
of  rebellion  or  invasion  the  public  safety  may  require  it,  may 
be  denied,  deferred,  or  hung  up  for  a  season. 

The  Constitution  of  the  United  States  cmthorizes  this  to  be 
done,  under  the  conditions  that  there  be  rebellion  or  invasion  at 
the  time,  and  that  the  public  safety  requires  it.  The  Constitu- 
tion does  not  authorize  any  department  of  the  government  to 
authorize  it.  The  Constitution  itself  authorizes  it.  By  whom 
it  is  to  be  do7ie,  that  is  to  say,  by  what  department  of  the  go- 
vernment this  privilege  is  to  be  denied  or  deferred  for  a  season 
under  the  conditions  stated,  the  Constitution  does  not  expressly 
say ;  and  that  is  the  question  of  the  day. 

The  Constitution  uses  the  one  word  suspended,  to  signify  one 
act,  by  one  agent  or  body,  with  one  effect,  consummate  by  one 
operation, — imprisonment  without  bail,  trial,  or  discharge,  for 
a  season  ;  which  act  it  authorizes  in  certain  conditions  of  the 
nation.  It  is  impossible  to  suppose,  that  in  speaking  of  sus- 
pending the  privilege  of  the  Writ,  it  meant  by  one  act  of  law^ 
as  if  it  had  spoken  of  the  Writ  alone,  or  of  the  Habeas  Corpus 
Act,  And  it  is  equally  impossible  that  it  meant  the  general  or 
universal  privilege  in  the  United  States  at  large.  This  would 
have  been  an  infinite  absurdity,  comprehending  and  involving  all 
freemen,  friends  as  well  as  foes  of  the  government,  and  even  the 
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very  persons  who  should  suspend  the  privilege.  Neither  did  it 
mean  to  speak  of  two  acts,  one  of  authority  and  one  of  execu- 
tion, for  its  own  words  are  the  authority.  The  privilege  is  neces- 
sarily personal  or  individual ;  and  by  ordaining  that  this  may  be 
suspended  on  certain  conditions,  it  leaves  nothing  contingent  ex- 
cept those  conditions,  and  nothing  unexpressed  except  the  de- 
partment by  which  the  conditions  were  to  be  declared  to  exist, 
and  the  act  of  imprisonment  to  be  executed.  The  question  is, 
which  is  that  department  ? 

It  must  be  remarked  that  this  whole  provision  is  unlike  any 
provision  of  the  Constitution  of  England,  or  of  the  Common  Law. 
The  bearing  of  the  Constitution  of  England  upon  the  Writ  of 
Habeas  Corpus,  and  upon  the  executive  power  of  the  King  to 
suspend  the  personal  privilege  of  a  subject,  supplies  a  very  de- 
fective and  a  very  deceptive  analogy  for  the  interpretation  of 
the  Constitution  of  the  United  States;  a  very  different  Consti- 
tution as  we  know,  and  which  has  adopted  new  and  quite  ori- 
ginal language  in  relation  to  the  privilege. 

The  doctrine  of  the  English  Common  Law  is  the  universal 
exemption  of  the  freemen  of  England,  at  all  times  and  without 
any  exception,  from  discretionary  imprisonment  by  any  body. 
The  language  of  the  39th  clause  of  Magna  Carta  is  to  the  same 
effect :  '^  nullus  liber  homo  eapiatur,  vel  imprisonetur^  aiit  ut- 
lagetur^  aut  exulehtr,  aut  aliqiw  modo  destruatur ;  nee  super 
eum  ibimus,  nee  super  eum  mittemus,  nisi  per  legale  judicium 
parium  suorum  vel  per  legem  terrceJ'  ''From  the  era,  there- 
fore, of  King  John's  charter,"  Mr.  Hallam  says,  ''it  must  have 
been  a  elear  principle  of  our  Constitution  that  no  man  can  be 
detained  in  prison  without  trial."  Midd.  Ages  II,  324.  And 
this  conforms  precisely  to  the  two  resolutions  carried  by  Sir 
Edward  Coke  in  the  House  of  Commons  in  1628,  which  were 
afterwards  the  foundation  of  the  English  Habeas  Corpus  Act  of 
31  Charles  II. 

I.  That  no  freeman  ought  to  be  committed  or  detained  in 
prison,^  or  otherwise  restrained,  by  the  command  of  the  King  or 
the  Privy  Council,  or  any  other,  unless  some  cause  of  the,  com- 
mitment, detainer,  or  restraint  be  expressed,  for  wMch^  hy  law. 
he  ought  to  he  committed,  detained,  or  restrained, 

II.  That  the  Writ  of  Habeas  Corpus  cannot  be  denied,  but 
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ought  to  be  granted  to  every  man  that  is  committed  or  detained 
in  prison,  or  otherwise  restrained,  by  the  command  of  the  King, 
the  Privy  Council,  or  any  other.     2  Pari.  Hist.  259. 

Exemption  from  discretionary  imprisonment  without  bail  or 
trial,  is  therefore  an  undoubted  principle  of  the  Common  Law. 

Before  the  era  of  King  John's  Charter,  there  may  be  histori- 
cal uncertainty  in  this  matter.  The  previous  age  was  one  of 
the  exercise  of  large  arbitrary  power  by  the  King.  The  Nor- 
man conquest  sat  down  on  the  free  code  of  the  Saxons,  in  the 
cunahula  of  the  common  law,  and  pressed  it  heavily.  Temporary 
imprisonment  at  the  King's  pleasure  had  doubtless  occurred  in 
many  cases;  and  in  time  of  rebellion,  of  which  the  Norman 
Kings  had  more  than  one  sample,  it  is  quite  probable  that  such 
imprisonment  may  have  been  acquiesced  in  for  the  public  safety  ; 
and  that  the  King's  right  may  thus  have  acquired  some  sanction 
from  usage,  giving  color  to  the  exercise  of  the  same  power,  when 
there  was  no  rebellion.  But  the  English  Barons,  in  their  con- 
test with  King  John^  had  the  magnanimity  to  put  the  matter 
beyond  doubt,  not  only  as  to  themselves,  but  as  to  the  freemen 
of  England  generally ;  and  it  is  for  this  reason  that  Mr.  Hallam 
has  signalized  that  epoch. 

The  principle  allows  of  no  exception  or  qualification  on  ac- 
count of  rebellion  or  invasion,  when  war  is  within  the  kingdom, 
nor  on  account  of  any  other  cause  or  matter  whatever,  not  even 
the  public  safety  in  time  of  rebellion  or  invasion. 

It  is  a  glorious  principle,  and  worthy  of  all  aspiration,  like 
perfectness.  But  it  is  too  perfect  for  human  society,  at  least  for 
the  condition  which  human  society  has  usually  assumed  for  se- 
veral centuries.  It  was  the  occasion  of  fierce  struggles  between 
kings  and  people  in  England  before  Magna  Carta  and  after ; 
and  the  struggle  was  not  finally  ended  until  the  latter  half  of  the 
17th  century,  by  the  defeat  of  the  King's  arbitrary  power,  and 
by  the  deposit  of  arbitrary  power  over  the  same  principle,  not 
in  the  people  who  originally  held  it  beyond  all  arbitrament,  but 
in  the  Parliament  of  England,  as  if  they  were  incapable  of 
abusing  it.  Less  likely  Parliament  may  be ;  less  able.  Parliament  ^ 
is  not.  The  Constitution  of  England  apj^ears  to  be  now  what  it 
always  was  in  regard  to  this  principle  ;  and  English  lawyers  and 
statesmen  still  say,  that  it  is  a  principle  of  their  Constitution,  as 
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it  always  was,  that  no  man  can  be  detained  in  prison  without 
trial.  But  there  is  another  principle  which  they  assert  with  equal 
strength  and  constancy,  that  what  Parliament  declares  to  be 
the  Constitution  of  England,  is  the  Constitution  of  England  ;  or, 
rather,  that  what  Parliament  enacts,  the  courts  of  England 
cannot  adjudge  to  be  unconstitutional  and  void  ;  and,  therefore, 
that  although  by  the  Common  Law  and  Magna  Carta  and  the 
Constitution  of  England,  no  man  can  be  detained  in  prison  with- 
out trial,  yet  that  Parliament  may  constitutionally,  or  imperially, 
authorize  the  King's  Privy  Council,  or  one  of  his  Secretaries  of 
State,  or  perhaps  anybody  at  their  pleasure,  to  imprison  a  free- 
man in  time  of  peace,  when  there  is  neither  rebellion  nor  inva- 
sion, nor  anything  like  war  in  the  kingdom,  but  only  seditious 
agitations  for  reform,  or  clamors  against  a  ministry,  with  scar- 
city and  derangement  of  trade,  accompanied  by  treasonable  or 
suspected  treasonable  practices ;  and  may  detain  him  without 
trial  or  bail  for  six  months,  or  a  year,  or  for  any  time  they  see 
fit,  renewable  forever  at  the  pleasure  of  Parliament. 

The  principle,  therefore,  of  the  old  common  law^,  that  every 
freeman  is  entitled  at  all  times  and  in  all  cases,  to  be  exempt 
from  discretionary  or  arbitrary  imprisonment,  has,  in  England, 
come  practically  to  this, — that  he  is  entitled  to  it,  unless  Parlia- 
ment shall,  in  their  discretion,  see  fit  to  take  it  away  for  a  time, 
by  giving  the  power  of  such  imprisonment  to  the  King  in  Coun- 
cil, or  to  one  of  the  King's  principal  Secretaries  of  State,  or 
perhaps  to  anybody  they  see  fit. 

There  is  no  intention  in  saying  this,  to  find  fault  with  the 
English  Constitution,  which  must  be  taken  as  a  whole,  and  is 
truly  a  magnificent  Avork,  the  result  of  vast  experience,  wisdom, 
and  genius  for  the  government  of  freemen ;  but  the  intention  is 
to  state  an  indisputable  fact,  to  which  the  people  of  these  United 
States  were  wide  awake  when  they  made  their  Constitution,  and 
regarded  it  as  a  very  exceptionable  fact,  and  w^holly  inadmissible 
by  them.  They  meant  to  exclude  Parliamentary  law,  to  qualify 
the  principle  as  the  public  safety  of  the  country  required,  and  to 
declare  the  conditions  or  qualifications  of  the  principle  for  them- 
selves. To  state  this,  is  to  clear  away  something  from  the  decep- 
tive analogy  of  the  English  Constitution  and  the  course  of  Par- 
liamente 
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The  formal  contest  for  the  possession  of  this  discretion  to  im- 
prison and  detain  without  trial,  was  long  in  England ;  but  does 
not  require  long  to  state.  It  was  first  between  the  King  and 
the  Lords  or  Barons,  and  then  between  the  King  and  some  of 
the  people,  and  finally  between  the  King  and  the  Parliament ;  and 
this  Parliamentary  contest  with  the  King  began  and  ended  with 
that  family  of  Kings,  in  whose  reigns,  or  at  the  end  of  them, 
Englishmen  settled  the  great  principles  of  their  government. 

The  Habeas  Corpus  Act  of  81  Charles  II,  as  well  as  a  more 
pointed  and  anti-regal  statute  of  16  Charles  I,  which  followed 
the  Petition  of  Right^  was  made  during  this  contest,  in  jealousy 
of  the  Royal  hereditary  power,  as  the  Constitution  of  that 
monarchy  had  immemorially  established  it.  It  was  in  jealousy 
of  the  Hojal  hereditary  power  generally,  but  was  quickened 
and  invigorated  greatly  by  jealousy  of  the  race  of  Kings  then 
on  the  throne.  Nearly  the  whole  of  that  century  was  an  age 
of  transition  from  the  irregular  and  disputed  pretensions  of  the 
English  Crown,  sometimes  controlling  and  always  menacing  the 
Commons,  frequently  using  and  perpetually  threatening  the  use 
of  arbitrary  power,  to  the  principles  of  constitutional  govern- 
ment as  asserted  by  Parliament,  and  as  denied  by  the  Crown ; 
and  Parliament  succeeded-  It  cannot  be  said  that  the  people 
succeeded  in  the  same  degree.  That  nation  has  now  arrived  at 
a  stage,  in  which  the  contest  for  influence  in  the  government  is 
between  different  classes  of  the  people  ;  and  the  great  question 
between  them  is,  whether  the  people  at  large  have  as  large  a 
share  in  the  government  of  themselves  as  they  ought  to  have  and 
can  bear ;  but  for  nearly  the  whole  period  of  the  second  Stuart 
King,  it  was  a  contest  between  the  Parliament  and  the  Crown ; 
and  the  security  of  the  person  of  the  subject  from  arbitrary  im- 
prisonment by  the  King,  and  of  his  property  from  the  arbitrary 
exactions  of  the  King,  were  the  points  upon  which  all  political 
movements  turned. 

Neither  the  16  Charles  I,  nor  the  31  Charles  II,  did  more 
than  aflirm  the  immemorial  custom  or  principle  of  the  common 
law  which  has  been  adverted  to,  and  the  King's  incapacity  to 
supersede  it  at  his  discretion ;  but  the  later  statute  has  derived 
its  reputation  and  popularity  from  fencing  the  privilege  of  the 
Writ  of  Habeas  Corpus  with  the  most  jealous  guards  against  the 
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dependants  of  the  King,  his  Judges,  who  held  their  offices  during 
his  pleasure^  and  his  officers  of  his  sole  appointment,  who,  in 
subservience  to  his  wishes,  had,  in  conspicuous  instances,  made 
the  common  law  of  no  avail  against  the  Crown.  Two  changes 
in  the  Constitution  of  England,  making  good  behavior  the  tenure 
of  judicial  office,  and  requiring  the  assent  of  a  branch  of  the 
Legislature  to  the  King's  appointments  to  office,  might  perhaps 
have  obviated  the  necessity  of  nearly  all  the  provisions  of  the 
great  Habeas  Corpus  Act.  If  anything  makes  this  doubtful, 
it  is  the  constitutional  power  of  the  Crown,  which  is  large  and 
has  a  pervading  influence,  though  much  of  it  is  disguised  from 
our  observation,  by  its  exercise  through  ministers  who  are  in 
Parliament,  and  the  leaders  of  that  body.  But  with  these  pro- 
visions in  the  Constitution  of  the  United  States,  and  with  the 
Habeas  Corpus  clause  just  noticed,  the  Federal  Constitution  has 
gone  on  for  seventy  years  without  a  Habeas  Corpus  Act,  and 
without  anything  of  that  kind,  but  a  naked  authority  to  the 
Courts  and  Judges  of  the  Federal  Judiciary,  to  issue,  among 
other  writs,  the  writ  of  Habeas  Corpus. 

The  jealousy  toward  the  King  in  regard  to  this  Writ,  so 
deeply  rooted  in  the  English  heart  during  the  struggle  with  the 
Stuarts,  has  continued  to  exist,  and  still  exists  in  the  people  of 
that  kingdom,  as  a  principle,  without  the  same  personal  causes 
in  the  conduct  of  the  reigning  monarch ;  but  considering  what 
the  office  of  the  King  of  England  is  by  the  settled  Constitution 
of  the  Kingdom,  there  is  no  doubt  good  reason  for  it  even  at 
this  day ;  and  there  always  Avill  be.  The  royal  power  in  Eng- 
land, whatever  we  may  say  of  it,  is  still  a  great  power,  and 
must  remain  a  great  power  if  that  nation  would  remain  what  it 
is.  With  a  people  jealous  of  their  personal  liberty,  and  intent 
upon  maintaining  it,  this  jealousy  has,  and  will  always  have,  a 
foundation  in  a  justifiable  fear  of  the  royal  prerogatives  and 
influence. 

The  exclusive  right  to  declare  war,  and  to  make  treaties  with 
foreign  powers  without  the  advice  and  consent  of  either  branch 
of  the  legislature — the  power  to  build  ships  and  to  regulate  a 
navy — the  power  of  calling  forth  the  militia  for  any  cause  which 
in  the  King's  judgment  makes  it  expedient — the  sole  and  ex- 
clusive power  of  appointments  to  office,  both  civil  and  military — 
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the  power  of  appointment  to  great  office  in  the  established 
Cimrch— the  power  of  conferring  upon  such  subjects  as  the 
Crown  favors  both  rank  and  title^  and  hereditary  authority  as 
law-makers  in  one  branch  of  the  legislature — and  the  power  of 
absolute  veto  upon  acts  of  Parliament ;  it  is  these  prerogatives 
which  make  the  King's  hereditary  office,  in  connection  with  an 
hereditary  aristocracy,  a  source  of  apprehension  to  the  Commons 
of  England,  and  justify  their  jealousy  in  maiiitaining  the  guards 
of  the  Habeas  Corpus  Act,  and  in  extending  them,  as  they  did 
so  late  as  the  56  George  III,  from  commitments  for  any  criminal 
or  supposed  criminal  matter,  to  commitments  for  any  cause  what- 
ever. 

At  the  same  time  it  must  be  remarked  that  the  people  of 
England  have  not  in  this  matter  shown,  or  been  permitted  to 
give  effect  to,  the  least  jealousy  whatever  of  the  absolute  power 
of  Parliament.  While  the  31  Charles  II  by  express  provision 
places  the  Writ  of  Habeas  Corpus  at  the  call  of  anybody  com- 
mitted for  any  criminal  or  supposed  criminal  matter,  and  now 
for  any  cause  whatever  by  the  5Q  George  III,  so  that  the  oc- 
currence of  rebellion  or  invasion,  or  any  the  most  extreme  crisis 
of  public  danger,  cannot  deprive  any  one  of  the  privilege  of  the 
Writ  for  an  instant,  nor  give  the  King  the  power  to  detain  the 
most  reasonably  suspected  and  dangerous  man  in  the  kingdom, 
Parliament  has  an  unlimited  power  to  suspend  the  privilege 
without  either  invasion  or  rebellion,  or  any  crisis  of  danger, 
other  perhaps  than  such  as  may  attend  an  unpopular  ministry 
for  persevering  in  unpopular  measures.  Parliament  is  under  no 
guard  or  restriction  whatever  in  point  of  time  or  circumstance. 
Parliament  and  the  people,  in  the  late,  or  even  present,  condition 
of  representation  in  England,  are  not  precisely  the  same.  The 
people  and  a  majority  of  Parliament  are  not  always  the  same  in 
sympathy. 

It  is  no  answer  to  this  remark  on  the  Constitution  of  England, 
to  say  that  the  King  and  Parliament  must  unite  before  the  privi- 
lege of  the  Writ  can  be  interrupted.  The  King  may  be  a  party 
to  it  for  purposes  of  his  own,  in  opposition  to  the  interests  of  his 
people ;  and  so  may  his  ministry ;  and  so  may  a  majority  of 
Parliament,  in  a  certain  condition  of  representation  in  Parlia- 
ment.    This  condition  of  government  may  last  and  has  lasted 
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for  some  years  at  different  epochs,  and  has  been  exhibited  clearly 
and  distinctly  in  the  early  part  of  the  present  century.  In  mat- 
ters which  concern  anything  so  precious  as  personal  liberty,  and 
its  protection  in  general  against  arbitrary  imprisonment,  it  is  a 
desideratum  in  every  free  Constitution,  to  guarantee  the  privi- 
lege of  the  Writ  of  Habeas  Corpus,  absolutely,  to  the  whole  ex- 
tent that  the  government  will  be  and  remain  in  its  normal  con- 
dition of  internal  peace,  and  in  the  regular  administration  of 
law.  When  it  is  thrown  out  of  that  condition  by  rebellion  or 
invasion,  facts  easily  made  certain  beyond  cavil,  tending  to  the 
derangement  of  the  course  of  justice,  and  requiring  a  resort  to 
military  force,  and,  to  some  extent,  discretionary  civil  authority, 
the  security  of  both  the  people  and  the  government  demand  a 
temporary  limitation  of  the  privilege  to  prevent  its  being  abused 
to  increase  the  disorder  of  the  times.  At  such  seasons  it  is  of 
less  importance  in  what  branch  of  government  the  power  of  ap- 
plying the  limitation  is  vested.  That  must  depend  upon  the 
nature  of  the  government  and  upon  the  distribution  of  its  powers; 
but  it  should  obviously  be  with  that  department  of  the  govern- 
ment which  is  the  least  able  of  itself  to  abuse  the  power,  and  is 
the  most  easily  and  directly  made  amenable  to  responsibility  and 
correction  for  abuse.  In  fine  the  Common  Law  principle  re- 
quires qualification  for  modern  times,  and  most  of  all  in  govern- 
ments which  are  the  least  strong,  and  among  a  people  who  are 
the  most  free.  The  English  Constitution  still  asserts  its  univer- 
sality, and  restricts  it  at  pleasure  by  the  omnipotence  of  Parlia- 
ment. Of  course  such  a  power  is  liable  to  abuse,  and  to  be 
without  remedy,  however  rarely  it  may  be  abused. 

In  former  years,  after  the  Revolution  of  1688,  and  when  the 
contest  between  classes  in  England  was  not  as  warm  as  it  has  be- 
come in  more  modern  times, — from  the  time  of  the  Revolution 
to  the  close  of  the  eighteenth  century,  the  power  of  Parliament 
was  used  very  much  in  the  spirit  of  the  limitation  adverted  to ; 
but  in  the  early  part  of  the  present  century,  in  one  or  more  in- 
stances, it  is  supposed  to  have  departed  from  it. 

When  there  was  neither  rebellion,  nor  invasion,  nor  war,  and 
when  the  danger  of  foreign  war  was  removed  by  the  overthrow^ 
of  Napoleon,  the  57  Geo.  Ill,  3  May,  1817,  gave  the  power  to 
the  King's  Privy  Council  and  Secretaries  of  State,  to  detain 
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without  ball  or  trial,  persons  committed  by  their  warrant  for 
treasonable  or  suspected  treasonable  practices,  during  the  limita- 
tion of  the  statute ;  and  it  was  to  a  great  extent  a  question  of 
the  ministry,  and  of  party.  The  country  was  deranged  by  scar- 
city and  embarassments  of  trade,  and  agitated  by  their  common 
consequences,  frame-breaking  or  rick-burning,  and  cries  for 
reform.  There  were  probably  treasonable  practices  at  the  same 
moment ;  but  the  imprisonment  statute  in  the  57th  year  of  the 
King,  was  obviously  promoted,  and  but  shortly  preceded,  by  an 
acquittal  of  Dr.  Watson  from  the  charge  of  treason,  by  a  jury 
of  Middlesex,  after  a  week's  trial,  strong  evidence  of  his  guilt, 
and  a  pointed  charge  to  the  jury  against  him  by  Lord  Ellen- 
borough.  The  Courts  were  open  and  unobstructed;  but  the  juries 
could  not  be  relied  on  to  convict  the  guilty.  It  was  a  case  of 
immense  party  agitation.  Sir  Samuel  Romilly,  and  others, 
equally  loyal  to  the  Constitution,  though  not  friendly  to  the 
ministers,  opposed  the  statute  vehemently  as  a  party  or  political 
measure.  So  also  they  opposed  the  Seditions  bill,  a  bill  it  might 
be  said,  in  pari  materia^  carried  in  the  same  month  ;  and  the  bill 
for  imprisonment  without  trial  was  continued  by  another  statute 
in  the  same  session,  to  March  in  the  following  year.  And  this 
is  the  scope  of  Parliamentary  power  over  the  privilege  of  the 
Writ  of  Habeas  Corpus. 

The  Habeas  Corpus  Act  of  England,  with  this  discretionary 
power  of  Parliament,  affords  no  analogy  for  the  United  States, 
who  have  qualified  the  principle,  so  as  to  secure  it  against  the 
discretionary  power  of  any  body,  except  when  the  nation  is 
forced  away  from  its  normal  and  orderly  condition  by  internal 
war,  rebellion,  or  invasion.  In  such  a  condition,  the  govern- 
ment cannot, — properly  speaking,  will  not,  and  cannot  exten- 
sively,-— abuse  the  exception.  Such  disorders  as  rebellion  or 
invasion,  touch  the  life  of  the  government  itself;  and  the  ex- 
ception cannot  be  either  usefully  or  constitutionally  applied, 
except  to  defeat  a  sympathy  with  domestic  or  foreign  enemies, 
to  the  overthrow  of  the  fundamental  institutions  of  the  people. 
More  of  this  constitutional  dependence  of  the  exception  upon 
rebellion,  presently. 

There  is  another  particular  in  which  it  is  necessary  to  dis- 
regard the  analogy  of  the  English  law,  a  particular  in  which  we 
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are  most  likely  to  be  led  astray,  and  have  been,  in  fact,  to  some 
extent,  led  astray,  by  supposing  an  analogy,  where  there  is  none. 
It  is  the  manner  in  which  the  privilege  of  the  Writ  is  overruled 
in  England,  and  which  must  be  done  by  a  Legislative  Act, — by 
an  Act  of  Parliament.     It  can  be  done  in  no  other  way. 

The  Habeas  Corpus  Act  of  Charles  II  is  an  Act  of  Parlia- 
ment ;  and  by  the  Constitution  of  England,  nothing  but  a  subse- 
quent Act  of  Parliament  can  abolish,  restrain,  or  impair  such  a 
preceding  Act.     There  is  no  Constitution  above  it,  that  imparts 
an  authority  to  arrest  its  operation  in  any  case,  nor  upon  the 
occurrence  of  any  event  whatever,  except  in  this  one  way,  by  a 
subsequent  Act  of  the  same  body  which  enacted  it.     If  a  written 
Constitution  in  England,  superior  to  an  Act  of  the  Legislature, 
— if  even  the  statute  of  31  Charles  II, — or  any  subsequent  Act 
of  Parliament,  had  declared  that  the  privilege  of  the  Writ  of 
Habeas  Corpus  shall  not  be  suspended,  unless  when  in  cases  of 
rebellion  or  invasion  the  public  safety  may  require  it,  and  under 
such  a  provision,  it  had  been  uniformly  held  that  Parliament 
alone  could  declare  the  fact  of  rebellion   or  invasion,  and  the 
fact  of  public  danger,  or  what  the  public  safety  required,  there 
would  have  been  an  analogy  which  we  might  examine  and  con- 
sider.     But  under  our  different  Constitutions,  there  is  none. 
There  is  nothing  of  higher  authority  in  England  than  the  Statute 
of  31  Charles  II,  except  a  subsequent  statute ;  and  until  such 
subsequent  statute,  its  provisions  are  of  absolute  authority  over 
King,  and  Privy  Council,  and  Secretaries  of  State,  and  every- 
body.    That  statute  gives  to  everybody  committed  to  prison  for 
any  criminal  or  supposed  criminal  matter,  which  a  subsequent 
statute  extends  to  every  commitment,  not  only  a  right  to  the 
Writ  of  Habeas  Corpus,  but  a  right  to  immediate  bail,  or  speedy 
trial,  or  discharge  from   imprisonment.     The  statute  contains 
no  exception  whatever,     l^fothing  but  a  subsequent  statute  can 
make  an  exception.     There  is  no  ground  or  place  to  argue  that 
the  King's  power  to  watch  over  the  public  safety,  and  to  provide 
for  it  by  all  the  means  at  his  disposal,  or  his  authority  to  pro- 
claim rebellion  or  invasion,  or  even  to  call  out  the  Militia,  has 
any  the  least  virtue  to  stay  any  part  of  the  operation  of  the 
Habeas  Corpus  Act.     The  Constitution  of  England  is  absolutely 
silent,  where  the  Constitution  of  the  United  States  has  at  least 
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spoken.  The  Constitution  of  England  is  more  than  silent  in 
this  matter ;  it  says  that  nobody  but  Parliament  shall  speak  in 
regard  to  it. 

Our  Constitution,  on  the  contrary,  speaks  to  all  subordinate 
authorities  created  by  it.  It  does  not  say  '^  the  Writ  of  Habeas 
Corpus^''  or  ^Hhe  Habeas  Corpus  Aet/'  shall  not  be  suspended^ 
a  Writ  and  Act  of  Legislative  ordination,  whether  made  or  to 
be  made,  and  presumably  to  be  repealed  or  suspended  by  similar 
authority  only ;  but  it  speaks  of  the  privilege  of  the  Writ,  by  one 
word  comprehending  the  whole  protection  of  the  principle,  and 
declares  that  it  may  be  suspended  ;  by  this  one  word  suspended^ 
also  comprehending  by  the  exception,  all  temporary  and  occasional 
disturbances,  by  imprisonment,  by  denial,  delay,  or  hanging  up 
for  a  season.  Suspension  is  authorized  by  the  Constitution  by 
the  same  clause  which  guarantees  the  principle ;  and  as  the  ex- 
pression of  the  principle  includes  all  its  rights,  the  expression  of 
the  exception  includes  all  temporary  delays  and  denials  of  the 
rights  which  are  included  in  the  exception.  The  Constitution 
is  itself  the  authority^  and  all  that  remains  is  to  execute  it  in  the 
conditioned  case. 

In  regard,  therefore,  to  the  c[ualified  right  of  being  exempt 
from  imprisonment  without  trial,  unless  in  cases  of  rebellion 
or  invasion,  when  the  public  safety  requires  such  imprison- 
ment, we  must  discard  English  analogy.  The  Constitution  of 
the  United  States  must  be  judged  by  itself,  by  its  own  distribu- 
tion and  ordination  of  the  powers  of  Government,  by  the  jeal- 
ousies or  confidences  which  appear  in  it,  by  its  own  language  in 
fine,  and  not  by  the  English  Constitution  or  by  the  powers  of 
Parliament. 

There  is  still  another  particular  in  which  we  must  guard 
against  English  analogy,  when  we  come  to  examine  the  question 
of  power  under  the  Habeas  Corpus  clause. 

It  has  already  been  suggested  that  the  great  motive  of  Eng- 
land for  pressing  the  Habeas  Corpus  power  into  its  present  con- 
dition, was  jealousy  of  the  Crown.  It  was  this  feeling,  as  every 
one  knows,  that  led  Parliament  in  the  16th  Charles  I,  to  reduce 
the  King's  power  of  detainer  h^  warrant,  expressly  to  the  same 
rank  as  that  of  any  subject  of  the  realm.  It  operated  with  more 
than  the  same  force  at  the  close  of  Charles  11,  whom  the  nation, 
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not  twenty  years  before,  and  from  their  undoubted  preference  of 
hereditary  monarchy,  had  recalled  from  exile  to  the  throne. 
England  deliberately  preferred  hereditary  monarchy,  with  all  its 
powers  and  dangers,  to  any  other  form  of  government ;  but  it 
was  the  sense  of  these  dangers,  specially  excited  near  the  close  of 
his  reign  by  the  occurrence  of  a  particular  case — Jenks's  case — 
and  by  the  prospect  of  a  Roman  Catholic  successor  in  the  King's 
brother,  the  Duke  of  York,  afterwards  James  11,  that  impelled 
them  to  drive  home,  as  it  were,  every  stake  that  would  prevent 
the  King  or  his  judges  or  officers,  from  removing  the  barrier  of 
the  Habeas  Corpus  Act  from  between  the  King  and  the  people. 
The  author  of  the  31  Charles  II,  Lord  Shaftesbury,  would  have 
altogether  excluded  the  successor,  the  Duke  of  York,  from  the 
throne,  by  act  of  Parliament ;  and  so  would  the  House  of  Com- 
mons that  passed  the  Habeas  Corpus  Act,  if  the  vote  of  that 
house  alone  had  been  sufficient.  But  the  House  of  Lords  could 
not  be  brought  to  concur. 

Next  to  the  benefit  of  exclusion  was  the  benefit  of  the  Habeas 
Corpus  Act ;  and  they  passed  it  with  as  little  respect  for  the 
Common  Law  principle,  and  with  as  much  regard  for  their  own 
power  as  any  Parliament  that  ever  sat ;  for  in  the  very  next 
year  after  that  Act,  the  House  of  Commons,  by  its  own  authority, 
and  by  the  speaker's  warrant,  seized  in  all  parts  of  England  and 
imprisoned  multitudes  who  had  dared  to  express  in  their  ad- 
dresses to  Charles,  their  deep  abhorrence  of  those  who  had  offen- 
sively importuned  him  to  call  a  Parliament.  They  were  called 
ahJiorrers,  The  Parliament  dreaded  the  King's  power,  and  loved 
their  own,  more  than  they  loved  the  general  liberty  of  the  sub- 
ject ;  and  their  fears  were  very  reasonable. 

But  in  regard  to  the  power  of  the  President,  as  the  draft  of  the 
Constitution  had  substantially  settled  it  by  major  consent  before 
the  Habeas  Corpus  clause  was  proposed,  there  was  absolutely  no- 
thing in  the  powers  of  the  office  which  could  justly  excite  jealousy, 
that  he  might  abuse  the  power  of  suspending  the  Habeas  Corpus 
privilege  wdth  a  view  to  enlarge  his  other  powers.  The  Presi- 
dent has  no  powers  that  can  be  abused  or  enlarged  by  himself,  ex- 
cept with  more  danger  to  himself  than  to  the  country.  Elected 
directly  or  indirectly  by  the  people  for  a  short  term  of  years- 
unable  to  veto  a  law  of  Congress  if  two-thirds  of  each  House 
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sliaii  concur  in  passing  it  against  his  advice — unable  to  make 
ivar,  or  to  arm  a  soldier,  or  to  call  forth  the  militia  for  any  pur- 
pose, or  to  build  a  ship,  or  enlist  a  sailor  or  marine — unable  to 
make  a  treaty,  unless  two- thirds  of  the  Senators  present  concur, 
or  to  appoint  an  ambassador,  minister,  consul,  judge,  or  any 
other  officer,  without  the  advice  and  consent  of  the  Senate,  un- 
less it  may  be  inferior  officers,  if  Congress  shall  choose  to  grant 
him  the  power — commander  in  chief  of  the  army,  but  without 
power  to  arm  a  soldier — and  of  the  navy,  but  unable  to  build  a 
ship— commander  also  of  the  militia  of  the  States,  if  Congress 
shall  see  fit  to  call  them  into  the  service  of  the  United  States— 
^ana^ble  to  adjourn  Congress  unless  both  Houses  disagree — and 
impeachable  for  any  misconduct  in  office  by  the  House  of  Rep- 
resentatives, and  triable  and  punishable  by  the  Senate  beyond 
the  power  of  pardon,— this  is  the  array  of  Presidential  powers, 
^s  the  draft  of  the  Constitution  substantially  presented  them, 
when  the  Habeas  Corpus  clause  was  proposed  and  carried.  We 
cannot  be  surprised  that  in  view  of  this  scheme,  an  eminent 
English  statesman  and  man  of  letters  has  said,  that  our  Consti- 
tution of  government  exhibits  ^^  the  feeblest  Executive,  perhaps 
ever  known  in  a  civilized  community."  Bulwer  Lytton  has  said 
this,  after  seeing  the  Constitution  on  its  printed  pages.  M,  de 
Toequeville  has  said  the  same,  in  more  measured  terms.  We 
who  are  living  under  it,  know  that  in  the  course  of  seventy  years, 
no  President  but  Washington  could  have  obtained  the  office  for 
2b  third  term  of  four  years,  hj  the  use  of  all  the  power  of  the 
office  whether  in  war  or  peace,  or  by  the  devotion  of  his  patriotic 
services.  Whether  Washington  could  have  obtained  it,  remains 
an  historical  doubt.  His  prudence,  and  his  experience  of  the 
office,  withdrew  him  from  the  canvass.  Jealousy  of  that  office 
during  the  earlier  part  of  the  Convention,  and  in  certain  of  the 
States  before  the  adoption  of  the  Constitution  by  nine  States, 
was^  topic  with  those  who  did  not  wish  any  Constitution  or 
Union ;  but  for  sixty  years  at  least,  it  has  been  beyond  any  sen- 
sible man's  power  of  face  to  profess  it  gravely. 

It  is  but  reasonable  to  give  weight  to  this  consideration  when 
the  power  of  applying  the  exception  shall  be  considered. 

The  Convention  which  prepared  the  Constitution  were  aware  of 
all  the  circumstances  which  have  been  noticed,— the  universality 
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of  the  Common  Law  principle,  and  the  necessity  of  exception  to 
it  in  times  of  great  public  disorder  and  violence,  \Ylien  war  should 
be  within  the  country,  and  the  public  safety  placed  in  jeopardy, 
as  well  as  the  ordinary  course  of  justice  impeded.  They  were 
aware  also  of  the  manner  in  which  the  Constitution  of  England,  ' 
under  the  Statute  of  Charles  II,  had  exposed  the  principle  to 
dangerous  prejudice  by  the  discretionary  power  of  Parliament ; 
and  they  deemed  it  wise  to  qualify  the  principle  itself  so  as  to 
protect  the  safety  of  the  public  in  a  season  of  great  disorder, 
and  yet  to  prevent  its  defeat  by  any  power  in  any  other  condi- 
tion of  the  country.  The  Common  Law  principle  was  suggested 
in  the  Convention  in  full  universality,  without  exception  of  any 
kind,  and  three  States  adhered  to  it  in  their  final  vote ;  but  the 
majority  deemed  it  better  for  the  Union  to  qualify  and  abridge 
the  principle  constitutionally,  by  annexing  to  it  an  exception 
most  strictly  limited  to  the  occurrence  of  certain  great  and  critical 
disturbances  in  the  public  condition  of  the  country,  and  to  let 
the  public  safety,  at  the  times  of  such  disturbance,  and  in  those 
only,  overrule  the  principle  for  the  time  and  season. 

Their  departure  from  the  English  Constitution  and  rule,  alto- 
gether set  them  aside  as  a  safe  analogy  in  the  application  of  the 
clause  finally  adopted. 

The  history  of  the  clause  is  not  without  interest,  tod  pretty 
strong  application. 

The  Convention  to  form  the  Constitution  began  its  session  on 
the  14th  May,  1787,  on  which  day  there  was  no  business  done, 
nor  any  subsequent  meeting  until  the  28th  May.  On  the  fol- 
lowing day,  the  29th  May,  Mr.  Charles  Pinckney,  of  South 
Carolina,  exhibited  a  ^'Plan  of  a  Federal  Constitution,"  the  6th 
article  of  which,  concerning  the  legislature,  contained  the  fol- 
lowing paragraph : 

^^  All  laws  regulating  commerce  shall  require  the  assent  of  two- 
thirds  of  the  members  present  in  each  house.  The  United  States 
shall  not  grant  any  title  of  nobility.  The  legislature  of  the 
United  States  shall  pass  no  law  on  the  subject  of  religion,  nor 
touching  or  abridging  the  liberty  of  the  press  ;  nor  shall  the  pri- 
vilege of  the  Writ  of  Habeas  Corpus  ever  be  suspended,  except 
in  case  of  rebellion  or  invasion." 

The  different  subjects  of  this  paragraph  have  no  common  re- 
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lation  between  them,  except  that  they  are  all  restrictive;  but 
the  last  clause  is  substantially  new  in  two  respects  :  first,  in 
speaking  of  the  privilege  of  the  Writ  of  Habeas  Corpus,  and  of 
the  susiJension  of  the  privilege,  which  are  not  expressions  of  the 
Common  Law,  nor  of  Blackstone,  its  commentator,  nor  of  Par- 
liamentary law;  and,  secondly,  in  limiting  the  privilege  to  the 
case  where  there  is  neither  rebellion  or  invasion.  Deviating  from 
the  English  Constitution  and  practice  also,  it  proposed  this  uni- 
versal safeguard  of  the  privilege,  that  it  should  never  be  sus- 
pended unless  when  rebellion  or  invasion  was  upon  us,  and  war, 
either  foreign  or  civil,  was  within  the  country.  War  alone,  if  it 
was  not  attended  by  invasion,  was  not  to  have  any  influence  upon 
the  privilege ;  nor,  perhaps,  though  in  this  respect  the  language 
may  be  too  indefinite  for  legal  distinction,  any  of  those  local  se- 
ditions against  particular  laws  of  government,  which  commonly 
obtain  the  name  of  insurrections.  The  privilege  was  to  remain 
in  rigor,  and  to  be  intangible  by  any  power  whatever,  executive, 
legislative,  or  judicial,  except  when  a  foreign  enemy  should  in- 
vade the  country,  or  when  such  formidable  insurrections  exist  as 
deserve  the  name  of  rebellion. 

Derivatively,  the  word  signifies  a  renetved  ivar,  an  uprising  in 
war  by  a  nation  once  subdued  in  war,  which  was  the  Roman 
sense  ;  of  course,  a  war  against  the  Government  of  Rome.  Dr. 
Webster  makes  the  discrimination  between  rebellion  and  insur- 
rection, that  "  rebellion  is  an  open  and  avowed  renunciation  of 
the  authority  of  the  government  to  which  one  owes  allegiance, 
or  the  taking  of  arms  traitorously  to  resist  the  authority  of 
lawful  government ;  revolt.  Insurrection  may  be  a  rising  in 
opposition  to  a  particular  act  or  law,  without  a  design  to  renounce 
all  subjection  to  the  government.  Insurrection  may  be,  but  is 
not,  necessarily,  rebellion.'' 

The  Constitution,  in  defining  the  powers  of  Congress  to  call 
forth  the  militia,  uses  the  lower  term,  insurrection  ;  and  so  do 
the  Acts  of  Congress  of  1792  and  1795,  which  authorize  the 
President  to  call  forth  the  militia  of  the  States ;  and  very  pro- 
perly, as  it  was  necessary  to  provide  for  an  outbreak  in  its  lowest 
type ;  and  as  all  insurrections  may  become  rebellion,  the  force 
raised  to  suppress  insurrection  may  lawfully  suppress  it  in  all  its 
forms  and  powers. 
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This,  it  has  been  remarked,  was  a  deviation  from  the  English 
Constitution,  and  from  the  Parliamentary  practice  or  course  also. 
Nor  is  the  variation  factitious  or  fanciful  merely.  It  is  a  just 
political  expression  of  the  principle  of  the  universal  personal 
liberty  of  freemen  under  laws  of  their  own  making,  qualified  by 
the  internal  perils  of  their  own  government.  War,  generally, 
Avas  not  to  be  a  limitation  of  the  privilege,  and  ought  not  to  be. 
War,  beyond  the  limits  of  a  country,  leaves  the  courts  and  the 
laws  of  the  country  in  full  operation ;  but  invasion  by  a  foreign 
army,  or  rebellion  against  the  government,  overthrows  or  dis- 
turbs both  the  courts  and  the  execution  of  the  laws.  In  such 
cases  the  personal  liberty  of  the  freemen  of  a  country  becomes 
secondary  to  the  public  liberty  of  the  nation,  and  must  yield  for 
the  time  to  a  higher  interest  and  a  higher  principle,  the  public 
safety.  As  the  Constitution  finally  reported  says,  it  must  yield 
so  far  in  particular  instances,  as  ^' the  public  safety  may  require 
it."  The  principle  of  the  Common  Law  is  not  the  principle  of 
the  Constitution  of  the  United  States.  The  principle  of  the 
English  Constitution  is  not  our  Federal  principle.  Ours  is  a 
qualification  of  that  principle,  universal  and  unchangeable  in  its 
application.  The  principle  of  the  English  Constitution  is  uni- 
versal in  name,  and  changeable  at  the  pleasure  of  Parliament. 

Whether  Mr.  Pinckney  was  the  first  to  express  this  limitation 
of  the  right  of  personal  liberty,  is  not  material.  He  would  be 
more  entitled  to  credit  for  first  introducing  it  with  his  Plan  of  a 
Federal  Constitution,  if  he  had  not  subsequently  appeared  wil- 
ling to  throw  it  away. 

The  import  of  his  clause  is,  nevertheless,  in  one  respect  ob- 
scure, by  its  imperfect  grammatical  dependence  upon  the  previous 
clause.  It  expressly  prohibited  the  Legislature  from  passing  any 
law  on  the  subject  of  religion,  or  touching  or  abridging  the 
liberty  of  the  press ;  and  then,  uniting  the  clause  with  what  pre- 
ceded it  by  repeating  the  same  conjunction,  noTj  he  separated  it 
by  a  change  of  phrase,  which  is  absolute  in  its  meaning,  and  not 
relative  to  the  Legislature ;  '^  nor  shall  the  privilege  of  the  Writ 
of  Habeas  Corpus  ever  be  suspended,  except  in  case  of  rebellion 
or  invasion." 

But  from  the  form  which  Mr.  Pinckney's  proposition  assumed 
afterwards,  on  the  20th  August,  it  seems  to  be  free  from  doubt^ 
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notwithstanding  the  obliquity  of  the  language  and  the  imperfect 
grammatical  structure  of  the  sentence,  that  the  Legislature  was 
intended  by  the  mover  to  be  the  suspending  as  well  as  the  non- 
suspending  power ;  that  is  to  say,  that  the  Legislature  was  to  be 
the  rein  that  should  hold  back  or  let  free  another  power  with 
whom  the  executive  function  of  arresting  and  imprisoning  must 
remain.  The  Legislature  was  to  hold  on  to,  or  to  relax  the  pri- 
vilege. It  is  not  improbable,  therefore,  that  Mr.  Pinckney  used 
the  word  ^^  suspended"  in  the  same  sense  with  the  legal  argument 
which  hag  been  already  adverted  to. 

It  is  unnecessary  to  make  further  remark  upon  the  clause 
which  is  contained  in  Mr.  Pinckney's  ''  Plan  of  a  Federal  Con- 
stitution," as  it  did  not  come  up  directly  a  second  time. 

Three  months  afterwards,  on  the  20th  August,  1787,  the  first 
subsequent  occasion  in  which  the  Habeas  Corpus  clause  was  men- 
tioned in  the  Convention,  and  but  about  three  weeks  before  the 
final  adjournment  of  the  body,  Mr.  Pinckney  moved,  not  the 
adoption  of  his  ''  Plan  of  a  Federal  Constitution,"  but  a  number 
of  propositions  to  be  referred  to  the  Committee  of  Detail.  On 
this  occasion  he  gave  to  his  Habeas  Corpus  proposition  the  fol- 
lowing form : 

''  The  privileges  and  benefits  of  the  Writ  of  Habeas  Corpus 
shall  be  enjoyed  in  this  government  in  the  most  expeditious  and 
ample  manner ;  and  shall  not  be  suspended  hy  the  Legislature^ 
except  upon  the  most  urgent  and  pressing  occasions,  and  for  a 
limited  time,  not  exceeding       months." 

This  proposition  indicated  a  disposition  to  throw  away  that 
striking  and  important  qualification  of  the  privilege  which  had 
been  expressed  in  his  Plan  of  a  Federal  Constitution,  and  to 
substitute  for  it  the  discretion  of  the  Legislature  on  the  most  ur- 
gent and  'pressing  occasions,  the  omnipotent  discretion  of  Parlia- 
ment ;  and  it  would  have  brought  the  Constitution  in  this  re- 
spect into  perfect  identity  with  the  Constitution  of  England, 
with  a  maximum  limitation  of  time,  instead  of  the  pleasure  of 
Parliament. 

It  is  this  form  of  his  proposition  which  indicates  Mr.  Pinck- 
ney's design  in  its  original  form,  to  give  Congress  the  power  of 
authorizing  suspension ;  and  certainly  if  the  occasions  of  its  ex- 
ercise were  to  be  indefinite,  however  urgent  and  pressing,  as  he 
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now  proposed,  nothing  would  have  exceeded  the  incongruity  of 
committing  such  a  power  to  the  Executive  department  of  the 
government.  We  shall  see  how  by  making  the  power  perfectly 
definite,  and  limited  by  conditions  of  executive  cognizance  and  by 
constitutional  legislation  in  the  clause  which  made  it,  the  refer- 
ence to  Congress  became  an  incongruity,  and  was  abandoned. 

When  the  subject  was  finally  brought  up  in  the  Convention, 
on  the  28th  August,  we  have  from  Mr.  Madison  but  a  brief  and 
meagre  statement  of  what  was  said  upon  the  occasion.  Indeed, 
Mr.  Madison's  minutes  hardly  deserve  the  name  of  ^'Debates  in 
the  Federal  Convention,"  which  has  been  given  to  them.  They 
are  a  synopsis  or  general  view,  more  or  less  full  or  impartial,  ac- 
cording to  the  disposition  of  the  writer,  and  to  his  own  position 
as  a  member  of  the  body  ;  and  though  the  men  of  this  Convention 
probably  reflected  more  and  spoke  less  than  any  public  body  of 
its  importance  will  ever  do  again  in  this  country,  yet  no  one  can 
read  Mr.  Madison's  work  with  attention,  without  surmising  that 
on  some  occasions  much  more  was  said  than  is  recorded ;  and  that 
this  probably  was  one  of  them. 

The  Convention  on  that  day,  the  28th  August,  were  taking  up 
and  acting  upon  any  motions,  either  generally  and  indepen- 
dently, or  in  amendment  of  any  article  or  section  of  the  proposed 
Constitution  previously  reported  by  the  Committee  of  Detail,  as 
the  delegates  were  disposed  to  suggest  them ;  and  it  is  thus,  that 
on  a  general  or  independent  motion  by  Mr.  Pinckney,  the  cause 
of  the  debate  on  the  Habeas  Corpus  is  presented  by  Mr. 
Madison. 

'^  Mr,  Pinchney^  urging  the  propriety  of  securing  the  benefit 
of  the  Habeas  Corpus  in  the  most  ample  manner,  moved  that  it 
should  not  be  suspended  but  on  the  most  urgent  occasions,  and 
then  only  for  a  limited  time,  not  exceeding  twelve  months." 

Probably  this  motion  was  exactly  in  the  form  last  proposed  by 
him,  filling  the  blank  with  twelve,  Mr.  Madison  does  not  quote 
any  part  of  Mr.  Pinckney' s  remarks  with  inverted  commas. 

^'  Mr.  Rutledge  was  for  declaring  the  Habeas  Corpus  in- 
violate". He  did  not  conceive  that  a  suspension  could  ever  be  ne- 
cessary at  the  same  time  in  all  the  States." 

This  cannot  have  been  all  that  Mr.  Rutledge  said.  The  con- 
clusion of  his  remark  is  in  apparent  contradiction  to  the  begin- 
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ning,  which  expressed  his  opinion  that  the  Habeas  Corpus  should 
be  declared  inviolable.  The  latter  part  seems  to  regard  suspen- 
sion of  the  Writ  or  Act  as  the  object,  and  as  being  either  local 
or  general  and  not  as  personal.  It  was  a  clear  mistake.  The 
whole  remark  is,  however,  obscure ;  and  there  may  be  some 
reason  to  doubt  whether  the  reporter's  mind,  or  the  delegate's, 
embraced  the  technical  doctrine  upon  the  subject. 

The  two  paragraphs  thus  extracted  from  Mr.  Madison's  De- 
bates, are  all  which  they  contain  on  the  subject,  before  Mr.Gouver- 
neur  Morris  made  a  motion,  which  disposed  of  the  whole  question. 
It  is  impossible,  however,  to  believe  that  this  important  question, 
introduced  on  the  second  business  day  of  the  Convention,  and 
which  had  been  in  view  of  the  delegates  for  three  months,  had 
received  as  little  of  private  consideration,  as  Mr.  Madison's  work 
represents  it  to  have  had,  of  public  comment  in  the  house. 
Enough,  however,  is  recorded  to  show  that  it  must  have  been  in 
the  minds  of  the  delegates  under  at  least  three  aspects  :  1.  Sus- 
pension of  the  privilege  and  not  of  the  Writ  or  Act.  2.  Suspen- 
sion by  the  Legislature,  and  only  by  the  Legislature.  3.  Suspen- 
sion generally,  and  by  the  department  that  would  be  intrusted 
in  rebellion  or  invasion  with  the  safety  of  the  public. 

Immediately  after  Mr.  Rutledge,  Mr,  Grouverneur  Morris 
moved  that  ''the  Privilege  of  the  Writ  of  Habeas  Corpus  shall 
not  be  suspended,  unless  where  (when)  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it." 

Now,  to  show  how  inconclusive  and  unsafe  it  is  to  infer  a  par- 
ticular view  to  Congress  in  this  motion,  or  in  the  clause  which 
it  proposed,  from  the  position  which  is  given  to  the  Avords  in  the 
ninth  section  of  the  first  article  of  the  Constitution,  as  now  ar- 
ranged, which  treats  of  the  legislative  power,  it  may  be  found  on 
recurring  to  the  Journal  of  the  Convention,  that  Gouverneur 
Morris  made  the  motion  expressly^  and  so  it  was  adopted  by  the 
Convention,  as  an  amendment  to  the  foicrth  section  of  the  eleventh 
article  of  the  Constitution,  as  it  had  been  reported  by  the  Com- 
mittee of  Five  on  the  6th  August,  and  which  was  the  Judiciary 
article.  (Journal  of  Convention,  Boston,  1819,  page  301.)  The 
subsequent  change  by  a  Committee  of  Style  and  Arrangement 
(this  was  the  whole  duty  of  the  committee)  in  the  numbers  and 
sections  of  the  articles,  was  not  intended  to  change,  and  could 
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not  change  the  import  or  meaning  of  any  of  them ;  but  position, 
in  the  intention  of  the  mover  of  the  clause,  might  have,  and  pro- 
bably had,  a  bearing  upon  its  meaning  ;  and  this  could  hardly 
have  been  any  other  than  to  admonish  the  judiciary  of  a  restraint 
upon  their  power  over  the  Writ,  which  did  not  proceed  from  Con- 
gress, the  body  by  which  the  particular  details  of  the  judicial 
powers  were  to  be  made.  Whatever  was  his  intention,  the  place 
assigned  by  him  to  the  amendment,  did,  as  it  were,  expressly 
negative  the  bearing  of  Mr.  Pinckney's  motion,  upon  the  Legis- 
lature. 

This  motion  by  Gouverneur  Morris,  rejected  the  reference  to 
the  Legislature  of  the  Union,  and  said  nothing  of  a  term  or  time 
of  suspension.  Mr.  Morris  had  taken  up  the  substance  of  Mr. 
Pinckney's  proposition  in  his  Plan  of  a  Federal  Constitution, 
submitted  on  the  29th  May,  had  struck  out  the  oblique  reference 
to  the  Legislature  which  the  clause  in  that  Plan  had  contained,  as 
well  as  the  direct  reference  to  it  contained  in  Mr.  Pinckney's  mo- 
tion, on  the  20th  August,  and  again  on  the  28th  August,  and  pre- 
sented it  in  the  words  above  given. 

"  Mr.  Wilson  doubted  whether  in  any  case  a  suspension  could 
be  necessary,  as  the  discretion  now  exists  with  the  judges,  on 
most  important  cases,  to  keep  in  gaol  or  admit  to  bail." 

The  delegate  from  Pennsylvania  seems,  from  professional  as- 
sociations, to  have  thought  the  now  superannuated  discretion  of 
the  judges  in  capital  cases,  was  a  good  substitute  for  any  power 
of  suspension,  legislative  or  executive ;  and  to  have  looked  at 
the  suspension  referred  to,  as  an  act^  and  a  judicial  act,  dis- 
pensing with  any  interference  by  Congress. 

The  entire  history  of  the  clause,  as  recorded  by  Mr.  Madison, 
is  thus  closed  : 

'^The  first  part  of  Mr.  Gouverneur  Morris's  motion  to  the 
word  unless^  was  agreed  to  7iem  con.  On  the  remaining  part, 
ayes,  7;  no,  North  Carolina,  South  Carolina,  Georgia,  3."''' 

Mr.  Morris's  clause  is  the  same  which  now  stands  in  the  9th 
section  of  the  1st  Article  of  the  Constitution,  when  being  in 


■^  There  were  four  delegates  from  South  Carolina.,  of  whom  three  must  have  voted 
against  it.  Probably  Mr.  Pinckney  was  one  of  the  three,  as  his  own  motion  was  ex- 
cluded by  that  of  Mr.  Morris. 
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substitution  of  wTiere^  perhaps  by  the  Committee  on  Style  and 
Arrangement. 

Looking  at  this  clause  as  it  is  contained  in  the  Constitution, 
with  the  aid  of  its  short  history,  it  is  the  statement  of  a  funda- 
mental rule  of  personal  liberty  among  freemen  in  the  United 
States,  universal,  but  not  unqualified,  and  not  calling  for  any 
legislative  action  to  enforce  or  apply  the  qualifying  exception. 

The  word  Legislature^  which  was  contained  in  Mr.  Pinckney's 
"Plan  of  a  Federal  Constitution,"  and  probably  also  in  his 
motion,  when  the  subject  was  finally  disposed  of,  was  thus  cast 
aside,  and  an  entirely  new  form  and  new  limitations  were  given  to 
the  principle ;  the  qualification  or  exception  being  founded  on 
public  facts,  upon  the  occurrence  of  which,  the  Constitution  au- 
thorizes the  suspension  of  the  privilege,  by  the  act  of  that 
power  which  is  competent  to  decide  upon  them. 

What  department  or  power  should  have  the  authority  to  de- 
clare what  the  public  safety  required  in  such  a  case,  the  Con- 
stitution neither  expressly  declares  nor  expressly  intimates,  by 
any  word  or  words  whatever.  The  clause  was  a  substitute  for 
Mr.  Pinckney's  original  clause,  which  contained  the  word  Legis- 
lature, as  his  second  proposition  did  also,  and  rejected  that 
feature  of  it  without  the  least  ambiguity.  If  these  propositions 
of  Mr.  Pin ckney  intended  to  confer  this  power  upon  the  Legisla- 
ture, the  substitute  disclaimed  the  intention  by  rejecting  it. 

The  clause  has  no  phrase  or  word  in  it,  which  either  directly 
or  by  any  fair  and  reasonable  implication,  gives  or  confines  this 
authority  to  Congress,  or  takes  it  away  from  the  Executive. 
The  whole  question  of  deciding  with  authority,  when  in  cases 
of  rebellion  or  invasion,  the  public  safety  requires  the  suspen- 
sion of  the  personal  privilege  of  the  Writ  of  Habeas  Corpus,  is 
left  by  this  clause  to  the  person,  body,  or  power,  invested  by 
other  parts  of  the  Constitution,  with  the  care  of  the  public  safety, 
to  this  intent  and  effect,  in  time  of  rebellion  or  invasion.  There 
can  be  no  reasonable  doubt  about  this. 

We  may  argue  from  the  nature  of  the  right,  or  from  the  gua- 
rantee which  it  receives  from  the  fundamental  law  of  the  Union, 
or  from  the  condition  in  which  the  government  was  to  be  placed 
by  internal  war,  from  rebellion  or  invasion,  that  the  authority 
is  to  be  exercised  by  this  department  of  government,  and  not  by 
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that  or  by  another ;  but  we  cannot  argue  reasonably  that  the  clause 
itself  gives  any  color  of  authority  to  one  department  more  than 
another  J  except  as  one  department  of  the  government  and  not 
another  is  more  specially  charged  by  other  parts  of  the  Con- 
stitution, with  the  care  of  the  public  safety  upon  the  occasion 
referred  to ;  nor  can  it  be  fairly  argued  upon  principles  of 
analogy,  drawn  from  the  English  Constitutional  or  Parliamen- 
tary history,  for  the  clause  is  entirely  un-English  as  it  is  truly 
American.  It  is  un-English,  because  it  ties  up  the  Legislative 
power,  as  well  as  all  other  power ;  and  it  is  American,  because  it 
is  of  American  origin,  and  is  conservative  of  personal  freedom  in 
general,  and  also  of  the  public  safety  in  times  of  imminent  inter- 
nal danger  of  a  specific  character. 

The  present  position  of  the  clause  in  the  Constitution  is  not 
of  the  least  importance.  According  to  the  Journal  of  the  Conven- 
tion, the  clause  was  oiFered  as  an  amendment  to  the  fourth  sec- 
tion of  the  article  on  the  Judiciary.  If  position  as  a  section  of 
an  article  carries  power  to  the  article,  then  the  original  motion  as 
adopted  carried  power  to  the  Judiciary,  and  must  have  regarded 
suspension  of  the  privilege  as  a  judicial  act,  and  not  as  depen- 
dent on  a  Legislative  act.  The  simple  and  clear  language  of 
the  clause  is,  in  what  it  directly  expresses,  restrictive  of  all 
power  ;  in  what  it  inversely  expresses,  it  is  permissive  of  some 
power, "^  and  authoritative  as  to  its  application  in  the  contingen- 
cies stated.  It  affirms  the  common  law  principle  with  an  excep- 
tion for  the  public  safety,  thus  qualifying  the  absolute  rule  of 

=^  If  tlie  negation  of  power  by  the  clause  liad  "been  complete,  as  according  to  Mr. 
Madison's  Debates  was  desired  by  North  Carolina,  South  Carolina,  and  Georgia,  so 
much  the  weaker  had  been  the  Government  of  the  United  States  to  suppress  rebellion, 
and  the  States  none  the  stronger,  except  in  ability  to  rebel,  which  is  their  weakness 
also.  The  affirmative  or  permissive  power  in  the  clause  is  simply  a  power  to  suppress 
rebellion,  or  to  repel  invasion.  By  attributing  it  to  the  Executive,  the  whole  govern- 
ment of  the  Union  is  organically  stronger  in  that  arm  which  has  the  main  labor  and 
control  in  both  the  contingencies  ;  and  it  is  the  only  arm  that  is  directed  by  a  single 
eye.  If  it  had  been  given  to  Congress,  not  only  would  it  have  wanted  that  single 
eye,  but  it  would  have  been  liable  to  sway  from  extreme  rigor  to  extreme  relaxation, 
by  antipathy  or  sympathy  for  the  constituents  implicated  in  the  internal  war  j  and 
would,  moreover,  have  been  productive  of  those  agitations  which  mark  the  suspen- 
sions of  the  privilege  by  Parliament,  as  they  must  necessarily  mark  every  large  repre- 
sentative body  at  such  a  crisis.  There  are  some  striking  and  impressive  remarks 
upon  the  mere  negation  of  power  to  government,  in  Lieber's  excellent  work  "  Otx 
Civil  Liberty  and  Belf -Government^''''  enlarged  edition,  1859,  p.  372. 
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restrictions.  It  is  not  from  restriction  or  contingent  permission 
like  thiSj  that  power  can  be  fairly  derived  to  Congress,  by  posi- 
tion in  a  section  of  an  article  which  treats  of  Congress.  The 
power  must  depend  infinitely  more  upon  the  nature  of  the 
contingencies  themselves,  than  upon  position.  It  is  a  case,  in 
w^hich  neither  the  clause  itself  points  directly  to  the  power,  nor 
does  the  power  given  to  any  of  the  departments  point  directly 
to  the  clause ;  but  the  effect  of  both  is  like  a  resultant  in  me- 
chanics, proceeding  from  the  two  forces  of  the  clause  and  of 
that  department,  which,  from  the  nature  of  the  contingencies,  must 
be  one  of  the  combining  parties  to  produce  it ;  and  the  Execu- 
tive alone  is  that  department. 

For  the  reason  probably  that  the  clause  is  directly  restrictive, 
the  committee  of  Convention  appointed  to  revise  the  style  and 
arrangement  of  the  articles  agreed  to,  placed  it  in  the  ninth  sec- 
tion of  the  first  article  of  the  Constitution,  which,  is  restrictive 
from  beginning  to  end.  With  the  exception  of  this  clause,  and 
one  that  precedes  it,  and  prohibits  the  prohibition  by  Congress 
of  the  importation  of  slaves  prior  to  1808,  there  is  not  a  para- 
graph in  the  section  which  does  not  begin  with  a  restraining  and 
disabling  No,  Most  of  these  paragraphs  restrain  and  disable 
Congress.  One  of  them  restrains  the  Executive  department; 
another  of  them  restrains  all  persons  who  hold  an  office  of  trust 
or  profit  under  the  United  States,  in  whatever  department. 

In  the  first  of  the  instances,  the  general  negative  of  these  re- 
strictions is  qualified  by  an  express  limited  affirmation  of  the  power 
of  Congress,  to  prevent  a  sweeping  or  unqualified  disability ;  and 
there  is  a  limited  affirmation  which  qualifies  the  general  negative 
in  the  Habeas  Corpus  clause ;  but  with  this  remarkable  difference, 
that,  while  the  power  of  Congress  is  expressly  affirmed  in  the 
first,  it  is  not  expressly  affirmed  in  the  second.  The  word  Con- 
gress is  not  there.  It  existed  in  Mr.  Pinckney's  proposition  and 
was  left  out  in  Mr.  Morris's.  Considering  the  facility  with 
which  it  might  have  been  introduced  or  retained,  we  may  say  it 
was  struch  out.  Position  in  the  ninth  section  of  the  first  article 
of  the  Constitution  is  not  only  of  no  avail,  but  the  argument 
from  position  is  more  than  countervailed  by  expression ;  and  is 
emphatically  overcome  by  the  Journal  of  the  Convention. 
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But  no  instrument,  moreover,  permits  the  interpretation  of  its 
clauses  to  be  affected  by  position,  less  than  the  Constitution  of 
the  United  States.  The  matter  of  arrangement,  especially  as 
to  the  independent  propositions  made  and  agreed  to  in  Conven- 
tion, and  most  especially  as  to  the  Habeas  Corpus  clause,  which 
was  not  contained  in  the  draft  of  a  Constitution  reported  by  the 
Committee  of  Detail  on  the  sixth  of  August,  when  the  great 
plan  and  principles  of  the  three  departments  had  been  discussed 
and  agreed  to  by  a  majority,  had  less  consideration  than  any 
other  subject.  The  Committee  on  Style  and  Arrangement  was 
the  best  possible ;  but  though  several  amendments  to  parts  of 
their  report  were  offered  in  the  Convention,  no  articulate  con- 
sideration was  given  to  the  order  and  position  of  the  different 
sections  and  clauses,  as  reported  by  that  Committee.  From  the 
manner  in  which  the  amendments  were  made  to  the  Constitution 
after  it  was  adopted,  all  but  the  11th  and  12th  have  no  position 
at  all.  One  of  these  was  intended  to  abridge  the  judicial  power, 
the  other  to  alter  the  mode  of  electing  the  President.  The  whole 
must  have  the  same  meaning  wherever  they  may  be  placed. 
Their  most  natural  position  is  in  the  same  section  with  the  Ha- 
beas Corpus  clause,  as  they  are  uniformly  restrictive. 

The  most  important  differences  between  the  Constitutions  of 
England  and  the  United  States  in  regard  to  the  Habeas  Corpus 
privilege,  and  between  the  modes  in  which  an  exception  to  the 
privilege  is  authorized,  may  now  be  recapitulated. 

1.  The  Constitution  of  England,  properly  speaking,  authorizes 
nothing  in  this  re- ")ect,  nay,  negatives  suspension,  by  the  univer- 
sal principle  of  tue  Common  Law,  that  there  is  no  exception 
under  any  circumstances  to  the  right  of  bail,  trial,  or  discharge, 
without  delay. 

The  Constitution  of  the  United  States  affirms  that  principle, 
with  one  exception,  and  authorizes  a  departure  from  it  in  that 
excepted  case. 

2.  The  voice  of  Parliament,  equal  in  the  ears  of  the  English 
Courts,  and  more  than  equal,  to  the  voice  of  the  unwritten  Con- 
stitution, authorizes  Parliament,  and  under  what  circumstances' 
it  pleases,  to  authorize  a  denial  of  the  privilege. 

The  Constitution  of  the  United  States,  unchangeable  by  Con- 
gress, declares  by  its  own  will,  an  exception  to  the  privilege,  and 
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authorizes  it  to  be  made,  and  the  privilege  to  be  denied  for  a 
season,  in  the  excepted  cases  and  in  no  others. 

In  other  words,  Parliament  authorizes  an  exception  to  be 
made,  dependent  for  execution  on  the  pleasure  of  the  Crown. 
The  Constitution  of  the  United  States,  establishes  the  exception 
of  rebellion  or  invasion,  and  the  requirement  of  the  public  safety, 
and  authorizes  the  exception  to  be  executed  by  the  body  that  is 
under  the  Constitution  empowered  to  declare  these  facts ;  but 
without  saying  by  what  department  it  shall  be  made. 

3.  Under  the  Constitution  of  England,  a  law  of  Parliament 
alone  can  make  an  exception  in  England,  to  be  applied  as  Par- 
liament directs.  In  the  United  States^the  exception  is  made  by 
the  Constitution,  with  authority  to  one  of  the  departments  to 
apply  it,  without  expressly  saying  which. 

4.  In  England  the  denial  of  the  right  of  bail,  trial  or  dis- 
charge, is  the  joint  effect  of  the  Statute  and  of  the  Act  of  arrest 
and  detention  by  the  Crown. 

In  the  United  States  it  is  the  joint  effect  of  the  Constitution 
and  of  the  arrest  and  detention  by  the  department,  which  is 
competent  to  order  it. 

If  the  clause  in  the  Constitution  had  said  of  the  Writ  of 
Habeas  Corpus,  or  of  a  Habeas  Corpus  Act,  enacted  or  to  be 
enacted,  what  it  says  of  the  privilege  of  the  Writ,  there  would 
have  been  some  ground  for  the  Argument,  that  a  Writ  of  Habeas 
Corpus,  and  a  Habeas  Corpus  Act,  being  the  work  of  the  Legis- 
lature, the  suspension  of  the  Writ  or  Act  should  be  made  by  the 
Legislature  also.  But  the  privilege^  \h^  per^^pnal  privilege  being 
alone  spoken  of,  an  act  of  arrest  and  dett^rcion  by  the  depart- 
ment which  is  competent  to  ascertain  the  conditions  of  the  ex- 
ception, together  with  the  effect  imparted  by  the  Constitution, 
is  sufficient,  and  no  legislative  Act  is  necessary, — wtiZ^ss,  and 
this  is  the  gist  of  the  whole  question,  a  legislative  Act  is  neces- 
sary to  ascertain  the  conditions  of  the  exception. 

The  gist  of  the  question  seems  then  to  be  this,  whether  it 
requires  an  Act  of  the  Legislature,  to  declare  that  Rebellion  or 
Invasion  exists  in  the  Country,  and  that  the  public  safety  re- 
quires the  suspension  of  the  privilege.  If  it  does,  then  Congress 
alone  has  the  power  to  pass  such  an  Act :  if  it  does  not,  then 
the  power  of  enforcing  the  execution  falls  necessarily  to  the 
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Executive.  The  judicial  department  cannot  be  the  body  to  in- 
terpose, because  its  functions  are  not  directly  pointed  to  any  of 
the  facts,  either  Rebellion  or  Invasion,  or  the  demands  of  the 
public  safety  on  such  occasions.  Indirectly,  and  in  cases,  or 
judicial  controversies,  they  might  take  cognizance  of  each  of 
them. 


This  question  of  the  power  of  Congress  over  this  matter,  has 
never  been  decided,  authoritatively ;  and  it  has  never  been  argued 
with  any  care,  or  perhaps  argued  at  all,  by  a  Court,  or  by  Coun- 
sel in  Court.  So  far  as  authority  goes,  it  is  at  this  time,  a 
question  of  the  first  impression.  There  probably  has  been,  and 
still  is,  a  strong  professional  bias,  in  favor  of  the  power  of 
Congress,  perhaps  a  judicial  bias,  if  that  be  possible.  It  was 
not  easy  to  avoid  the  bias  under  the  influence  of  English  analogy, 
which  some  preceding  remarks  were  intended  to  disqualify;  but 
there  is  nothing  on  the  point,  that  is  judicially  authoritative. 

Chief  Justice  Taney's  opinion  in  Merryman's  case  is  not  an 
authority.  This  of  course  is  said  in  the  judicial  sense.  But  it 
is  not  even  an  argument,  in  the  full  sense.  He  does  not  argue 
the  question  from  the  language  of  the  clause,  nor  from  the  his- 
tory of  the  clause,  nor  from  the  principles  of  the  Constitution, 
except  by  an  elaborate  depreciation  of  the  President's  office, 
even  to  the  extent  of  making  him,  as  Commander-in-Chief  of 
the  Army  called  from  the  States  into  the  service  of  the  United 
States,  no  more  than  an  assistant  to  the  MarshaVs  posse :  the 
deepest  plunge  of  judicial  rhetoric.  The  opinion,  moreover,  has 
a  tone,  not  to  say  a  ring,  of  disaffection  to  the  President,  and  to 
the  Northern  and  Western  side  of  his  house,  which  it  is  not 
comfortable  to  suppose  in  the  person  who  fills  the  central  seat 
of  impersonal  justice.  But  this  may  be  the  apprehensiveness  of 
the  reader. 

The  remarkable  feature  of  this  opinion,  is  that  for  proof  of 
the  President's  exclusion  from  the  power,  the  Chief  Justice  dwells 
upon  the  President's  brief  term  of  office — his  responsibility,  by 
impeachment  for  malfeasance  in  office — the  power  of  Congress 
to  withhold  appropriations  for  the  Army,  of  which  he  is  Com- 
mander-in-Chief, and  to  disband  it  if  the  President  uses  it  for 
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improper  purposes — his  limited  power  of  appointment — his 
limited  treaty-making  power—his  inability  to  appoint  even  infe- 
rior officers,  unless  he  is  authorized  by  Congress  to  do  so.  Chief 
Justice  Taney  has  elaborately  stated  all  this,  without  appearing 
to  perceive,  that  these  very  considerations  may  have,  and  cer- 
tainly ought  to  have,  induced  the  Convention  to  devolve  upon 
the  President,  exclusively,  the  trust  and  power  of  suspending  or 
FiOt  suspending  the  privilege  in  time  of  rebellion,  as  he  should 
think  the  public  safety  required.  The  constitutional  limita- " 
tions  of  the  office  make  the  President  the  safe  and  the  safest  de- 
positary of  such  a  discretion.  There  can  be  little  danger  of 
abuse  from  an  office  of  such  powers.  It  was  the  great  power  of 
a  King  of  England,  that  was  the  operative  motive  with  Parlia- 
ment for  taking  the  power  of  suspension  from  him ;  and  they 
have  left  it  in  a  body  that  is  of  equal  power  under  the  Constitu- 
tion, and  apparently  on  its  way  to  greater. 

Chief  Justice  Taney  quotes  the  language  of  one  whom  he 
justly  calls  his  ^' great  predecessor,"  as  standing  in  place  of  ar- 
gument and  of  other  authority  with  him ;  and  if  that  predecessor, 
in  a  case  properly  bringing  up  the  point,  had  discussed  it  after 
argument  by  counsel,  as  he  discussed  all  other  constitutional 
questions  so  brought  up  for  judgment,  all  would  have  been  silent ; 
and,  factoque  h\c  fine^  there  would  have  been  rest  to  the  ques- 
tion. He  too,  that  great  judge  and  statesman,  had  his  bias, 
though  it  was  all  on  the  side  of  the  Constitution,  and  of  its  due 
operation  in  all  parts ;  but,  with  his  vigorous  mind  and  pure 
heart,  he  drew  himself  up  erect,  to  the  elimination  of  that  and 
every  other  bias,  when  he  pronounced  judgment.  There  was 
nothing  thwart  in  his  nature.  The  same  straight  and  long  limbs 
of  body  and  mind,  which  he  had  when  he  first  drew  his  youthful 
sword  ill  defence  of  his  country,  he  continued  to  have  to  the  last 
sands  of  his  patriarchal  life.  It  is  the  occasion  of  deep  grief^ 
that  he  did  not  live  to  handle  this  and  another  question  of  Con- 
stitutional Law,  that,  more  than  all  others,  have  agitated  this 
nation.  His  analysis  and  authority  would  have  settled  them 
both  forever. 

But  the  language  of  Chief  Justice  Marshall,  whatever  be  its 
meaning,  was  not  used  in  a  case  which  brought  up  the  question^ 
The  case  of  ^x  parte  Bolman  in  4  Cranch,  could  not  bring  up 
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the  question  whether  the  President  or  Congress  had  the  power 
of  suspending  the  privilege  of  the  Writ  in  cases  of  rebellion  or 
invasion.  There  was  no  rebellion  nor  invasion  at  the  time  ;  and 
no  suspension  of  the  privilege  by  either  Congress  or  the  Presi- 
dent. 

The  question  then  before  the  Court,  the  first  question  in  Ex 
parte  Bolman,  was  whether  the  Supreme  Court,  having  no 
original  jurisdiction  of  the  case,  could  issue  a  Writ  of  Habeas 
Corpus  to  bring  up  the  body  of  Bolman,  and  the  record  of  his 
commitment  by  the  Circuit  Court  for  the  District  of  Columbia. 
The  Court  was  somewhat  divided  upon  the  point,  and  the  writ 
was  issued,  two  judges  out  of  the  five  dissenting ;  but  the  man- 
ner in  which  it  was  argued,  not  at  all  the  necessities  of  the  case, 
induced  the  Chief  Justice  to  say,  ^'  that  if  at  any  time  the  public 
safety  should  require  the  suspension  of  the  power  vested  by  this 
Act  (the  Judiciary  Act  of  1789),  in  the  Courts  of  the  United 
States,  it  is  for  the  Legislature  to  say  so.  That  question  de- 
pends on  political  considerations,  on  which  the  Legislature  are 
to  decide.  Until  the  Legislative  will  be  expressed,  this  Court 
can  only  see  its  duty  and  must  obey  the  laws/' 

Perhaps  there  is  nothing  in  this  language  that,  taken  with 
reference  to  the  case,  is  open  to  exception.  The  power  to  issue 
the  Writ  was  the  question ;  and  as  the  Legislature  had  given 
this  power  to  the  Court,  it  was  apparently  reasonable  to  say, 
that  the  Legislature  only  could  suspend  that  power.  The  whole 
language  does  however  say  further,  that  if  the  piiblie  safety 
should  require  the  suspension  of  the  powers  vested  in  the  Courts, 
adverting,  perhaps,  to  the  language  of  the  Habeas  Corpus  clause 
in  the  Constitution,  it  was  for  the  Legislature  to  say  so. 

But  there  was  nothing  before  the  Chief  Justice  to  raise  the 
distinction  between  Congress  and  the  President;  nor  between 
the  privilege  of  the  Writ  as  descriptive  of  a  personal  right,  and 
the  Writ  itself  as  authorized  by  law ;  nor  between  the  operation 
of  the  Constitution  itself,  and  the  operation  of  a  law  of  Congress^ 
Certainly  Chief  Justice  Marshall  would  not  have  said,  that  if 
the  Constitution,  either  expressly  or  impliedly,  had  given  to  the 
President  the  power  to  suspend  the  privilege,  his  Act  would  not 
be  as  effectual  upon  the  Courts,  and  upon  the  law  of  Congress 
which  gave  power  to  the  Courts  to  issue  the  Writ,  as  any  Act  of 


39 

Congress  would  be.  The  proper  question  would  then  have  been 
between  the  Constitution  and  Congress,  and  not  between  an  Act 
of  Congress  and  the  Court.  It  was  however  altogether  obiter ^ 
whatever  was  the  Chief  Justice's  meaning ;  and  was  no  authority, 
though  it  is  all  that  Chief  Justice  Taney  cites  as  of  judicial  de- 
cision. 

Judge  Story's  remarks,  which  are  also  referred  to  in  Merry- 
man's  case^  are  of  even  less  weight ;  not  from  personal  considera- 
tions, but  as  they  are  those  of  a  Commentator,  and  not  of  a 
Judge  in  Ms  place.  The  point  of  them  however  is  easily  taken 
a>way« 

In  commenting  very  briefly  upon  abuses  of  personal  liberty  in 
England,  including  abuses  by  Parliament,  and  of  the  restraint 
placed  upon  them  by  the  clause  in  the  Constitution  of  the  Uni- 
ted States,  Judge  Story  remarks  :  ^^  Hitherto  no  suspension  of 
^^  the  Writ  has  been  authorized  by  Congress,  since  the  establish- 
^'  ment  of  the  Constitution. — It  would  seem,  as  the  power  is  given 
^^  to  Congress  (sic)  to  suspend  the  Writ  of  Habeas  Corpus  in  case 
^^  of  Eebellion  or  Invasion,  that  the  right  to  judge  whether  the 
^'  exigency  had  arisen,  must  exclusively  belong  to  that  body.'' — ^ 
As  this  is  printed  in  Judge  Story's  work,  the  last  clause,  which 
begins  diffidently  enough,  proceeds  at  once  to  do  something 
more  than  to  beg  the  question.  It  demands  or  extorts  it.  The 
very  question,  is  whether  the  power  is  given  to  Congress,  Cer- 
tainly no  power  is  given  in  terms  to  any  body  to  suspend  the 
Writ,  There  is  more  in  the  same  sentence  on  which  it  is  not 
necessary  to  remark. 

In  the  absence  then  of  authority  upon  the  point,  it  is  neces- 
sary to  repeat, — that  the  clause  in  the  Constitution  uses  a  well- 
understood  phrase,  to  express  a  well-known  meaning,  indepen- 
dently of  all  legal  forms.  It  means  that  bail,  trial,  or  discharge 
from  imprisonment  shall  not  be  denied  to  any  freeman,  except 
in  a  certain  description  of  case ;  but  that  when  that  case  shall 
occur,  it  may  be  denied  for  a  season,  if  the  public  safety  re- 
quires it. 

Congress,  under  the  Constitution,  might  adopt  any  form  of 
judicial  relief,  and  endow  its  judicial  department  accordingly — 
the  civil  lavf  process,  ^'  de  homine  lihero  exhibendo,''  or  the 
Spanish  ''  el  despaeho  de  manifestaeion,''    If  Congress  had  taken 
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either,  it  would  not  have  altered  in  the  least  the  effect  of  the 
clause  in  the  Constitution.  The  privilege  of  'Hhe  Writ  of  Ha- 
beas Corpus"  must  necessarily  have  been  understood  to  assert 
the  privilege  of  relief  from  imprisonment  by  bail,  trial,  or  dis- 
charge. 

The  writ  of  Habeas  Corpus  was  better  known  in  the  States, 
and  therefore  most  appropriate ;  but  the  privilege  is  not  insepa- 
rably bound  to  that  or  any  other  specific  remedy.  The  refer- 
ence to  the  Writ,  was  to  describe  the  privilege  intelligibly^  not 
to  bind  it  to  a  certain  form. 

The  privilege  is  guaranteed  to  all  freemen  generally  by  the 
Constitution ;  and  the  denial,  for  a  season,  authorized. 

The  question  is,  by  whom  the  denial  or  interruption  may  be 
made ;  and  this  must  be  decided  by  the  constitutional  powers 
of  the  different  departments,  as  that  instrument  has  established 
them,  and  as  the  nature  of  the  conditions  requires. 

The  clause  does  not  by  its  necessary  implication  give  power 
to  any  department  to  authorize  the  suspension  of  the  privilege, 
but  it  gives  power  to  suspend  it  in  the  cases  conditioned, — that 
is  to  say,  to  deny  it  temporarily,  with  the  effect  declared  by  the 
Constitution.  The  Constitution  itself  authorizes  the  suspension 
under  the  appointed  conditions. 

The  suspension  of  the  privilege  under  this  constitutional 
power,  becomes  an  executive  act,  and  not  a  legislative  act.  A 
power  by  the  Constitution  to  authorize  the  suspension  of  a  pri- 
vilege, would  be  a  power  to  authorize  it  by  legislation,  and  then 
the  suspension  would  be  an  executive  act^  under  the  legislative 
authority.  The  Constitution  itself  authorized  the  suspension 
under  conditions,  and  therefore  the  suspension  in  the  cases  sup- 
posed, is  an  Executive  Act.  The  same  well-understood  mean- 
ing of  ''the  privilege  of  the  Writ  of  Habeas  Corpus,''  makes  the 
guarantee  of  the  privilege  mean  what  it  does,  though  not  ex- 
pressed, and  also  makes  the  ''suspension''  of  the  privilege  mean 
what  it  does,  though  not  expressed,  namely,  a  denial  for  a  season 
of  bail,  trial,  and  discharge.  Under  the  power  given  by  the 
Constitution,  this  denial  is  an  executive  act,  and  it  can  never 
become  anything  but  an  executive  act. 

If  the  conditions  under  which  the  Act  of  denial  for  a  season 
is  executed,  do  of  themselves  require  legislation,  or  are  legisla- 
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tive  in  their  character,  then  so  far,  it  must  be  admitted,  that 
legislation  must  enter  into  the  execution  of  the  power ;  but  Con- 
gress, personally,  can  never  suspend  the  privilege,  by  act  on  the 
person  to  be  affected. 

Parliament  never  does  this.  It  authorizes  the  Crown  to  do  it, 
or  declares  the  effect  of  what  the  Crown  shall  do.  This  is  all 
that  Congress  can  do — give  effect  to  an  Act  by  the  President  or 
somebody  else — and  this  the  Constitution  does  already. 

The  question  is  whether  the  conditions  of  rebellion  and  inva- 
sion, and  the  demands  of  the  public  safety  in  such  a  conjuncture, 
require  declaratory  legislation  to  establish  them.  If  they  do, 
then  it  would  seem  that  Congress  alone  has  the  power  to  esta- 
blish them.  If  they  do  not, — if  in  this  special  conjuncture  they 
are  within  the  proper  functions  of  the  Executive  Department  of 
our  Government,  then  the  President  may  establish  them,  and  the 
power  of  denying  the  privilege  for  a  season,  belongs  wholly  to 
his  office,  with  the  effect  which  the  Constitution  allows. 

The  special  conjuncture  is  referred  to,  because  the  authority 
of  the  Legislature  to  provide  by  law  for  the  general  safety  of 
the  nation,  will  not  be  brought  into  question.  But  the  conditions 
under  which  this  privilege  may  be  denied,  are  peculiar,  and  de- 
mand consideration. 

There  are  two  conditions  by  the  clause  in  the  Constitution, 
which  are  to  precede  the  exercise  of  the  power  to  suspend  the 
privilege.  Speaking  with  reference  to  the  present  day,  they  are 
rebellion  and  the  requirement  of  the  public  safety,  that  is,  that 
the  public  safety  requires  the  suspension  of  the  privilege.  It  is 
not  public  safety  in  general,  but  public  safety  in  that  conjuncture 
of  rebellion  that  is  referred  to  by  the  Constitution ;  for  the 
clause  has  connected  inseparably  the  suspension  of  the  privilege 
with  rebellion,  or  with  invasion  when  that  happens.  Rebellion 
and  the  suspension  of  the  privilege  are  contemporaneous  and  con- 
terraneous.  They  occupy  the  same  country  at  the  same  time. 
They  are  indissolubly  connected  as  cause  and  consequence. 
They  have  a  necessary  relation,  not  only  to  give  existence  to 
the  power  of  suspension,  but  in  the  exercise  of  it ;  and  to  such  a 
degree,  that  if  the  power  were  exercised  except  for  the  defeat  or 
suppression  of  rebellion,  it  would  be  the  widest  possible  depar- 
ture from  the  spirit  of  the  Constitution,  and  from  official  duty. 


42 

If  this  power  is  devolved  by  the  Constitution  upon  the  Presi- 
dent, no  one  can  doubt,  that  if  the  President  were  to  suspend 
the  privilege  of  any  person,  except  upon  reasonable  ground  of 
belief,  that  to  bail,  try,  or  discharge  him  in  that  conjuncture^ 
would  prejudice  the  public  safety,  in  the  very  matter  of  the  re- 
bellion, it  would  be  unconstitutionally  suspended,  and  be  at- 
tended by  the  grave  responsibility  which  the  Constitution  asserts. 

This  is  the  Constitutional  aspect  of  the  suspension  of  the 
privilege  of  the  Writ  of  Habeas  Corpus,  and  of  the  public  safety 
which  is  concerned  in  the  exercise  of  the  power. 

Now  to  ascertain  whether  as  to  these  two  matters  of  rebellion 
and  the  public  safety  as  affected  by  it,  the  President  is  officially 
competent  to  decide  and  declare  them,  there  is  no  necessity  to 
analyze  the  powers  of  the  Executive  with  any  elaboration.  That 
the  duties  of  the  President  to  take  care  that  the  laws  be  faith- 
fully executed,  and  to  defend  and  protect  the  Constitution  as 
well  as  to  support  it,  and  both  to  decide  the  fact  of  rebellion, 
and  to  measure  the  danger  of  the  public  arising  from  it,  and 
what  the  public  safety  requires  in  this  behalf,  do  belong  to  the 
Executive  office  of  the  President,  we  have  the  constant  and  con- 
tinued voice  of  the  Legislature,  the  voice  of  the  law  itself,  for 
sixty-five  years,  from  the  very  next  session  of  Congress  after 
the  suppression  of  the  Western  Insurrection,  in  1794,  down  to 
the  present  insurrection,  raised  to  its  highest  power  of  rebellion 
against  the  Government. 

That  voice  is  to  this  effisct,  that  not  only  is  it  the  President's 
power  to  declare  the  existence  of  rebellion,  and  what  the  public 
safety  requires  in  regard  to  it,  but  that  it  is  his  duty. 

The  power  to  do  this  is  not  granted  to  him  by  Congress,  but 
it  is  assumed  by  Congress  to  be  both  his  power  and  his  duty  to 
exercise  it ;  and  very  large  power  is  given  to  him  upon  that 
hypothesis,  to  assist  in  the  execution  of  what  is  manifestly  a 
Legislative  power,  namely,  the  calling  forth  the  Militia. 

It  was  the  assumption  of  the  Legislature  in  regard  to  inva- 
sion^ from  the  very  first  moment  that  Congress,  in  the  dawn  of 
the  Government,  provided  for  calling  forth  the  Militia  to  repel 
invasion  or  to  suppress  insurrection  ;  that  it  was  the  President's 
duty  to  declare  and  decide  its  existence.  It  was  the  assump- 
tion of  Congress  also,  in  regard  to  the  President's  power  and 
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duty  to  say  wliat  the  public  safety  required,  both  in  rebellion 
and  invasion.  But  in  this  first  Act  of  1792,  in  one  of  those 
spasms  of  jealousy,  by  which  party  sometimes  throws  legislation 
out  of  its  Constitutional  path,  when  the  bill  was  before  the  House 
of  Representatives,  an  amendment  of  the  most  absurd  kind  was 
proposed  to  the  section  which  provided  for  the  case  of  Insurrec- 
tion, deviating  from  the  course  adopted  by  a  preceding  section 
in  regard  to  invasion^  namely,  that  before  the  power  given  to 
the  President  by  the  Act  to  call  forth  the  Militia  should  arise, 
an  Associate  Justice  or  a  District  Judge  of  the  United  States 
should  notify  the  President,  that  the  laws  of  the  United  States 
were  opposed,  or  the  execution  of  them  obstructed,  by  combina- 
tions too  powerful  to  be  suppressed  by  the  ordinary  course  of 
judicial  proceedings,  or  by  the  powers  vested  in  the  Marshal  by 
the  Act," — the  posse  of  the  districts. 

It  was  an  absurd  provision ;  for  the  judges  could  have  no  ma- 
terials for  their  judgment,  except  what  they  derived  from  the 
Executive  department;  and  in  point  of  fact,  before  President 
"Washington  could  call  out  the  militia  to  suppress  the  Excise  In- 
surrection in  Western  Pennsylvania  in  1794,  the  Executive  de- 
partment was  obliged  to  exhibit  the  evidence  of  the  fact  to  Jus- 
tice "Wilson  of  the  Supreme  Court,  to  obtain  his  fiat;  he  at  the 
same  time,  as  a  Justice  of  the  Supreme  Court,  knowing  no  more 
about  the  matter  personally  or  officially  than  any  other  reading 
man  in  the  country.  The  insurrection  had  no  relation  to  his 
office.  As  one  of  the  movements  adverse  to  "Washington  in  that 
session  of  Congress,  when  persons,  Avhom  we  may  remember, 
were  laying  the  foundation  of  the  State  Rights  party  under  a 
different  name,  the  amendment  was  carried,  and  this  strange 
feature  given  to  the  law.  But  in  the  very  next  session  which 
followed  the  Western  Insurrection,  the  Act  of  1792  was  repealed ; 
and  by  an  Act  of  28  February,  1795,  which  is  still  in  force,  and 
was  President  Lincoln's  authority  for  his  recent  calling  forth  of 
the  militia,  insurrection  and  invasion  were  placed,  in  respect  to 
the  President's  decision,  upon  the  same  footing. 

And  the  footing  is  quite  remarkable.  The  Act  does  not  refer 
the  decision  to  the  President  nominatim.  It  does  not  grant  to 
the  President  the  power  of  deciding  the^ques^iionoffact.  It 
assumes  that  it  belongs  to  his  office  to  decide  each  of  these  facts ; 
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and  simply  enacts,  ''  that  when  the  United  States  shall  be  invaded 
or  be  in  imminent  danger  of  invasion,"  and  ''  that  v^henever  the 
laws  of  the  United  States  shall  be  opposed,  or  the  execution 
thereof  be  obstructed  in  any  State,  by  combinations  too  powerful 
to  be  suppressed  by  the  ordinary  course  of  judicial  proceedings, 
or  by  the  poAvers  vested  in  the  marshal  by  this  Act,  it  shall  be 
lawful  for  the  President  of  the  United  States  to  call  forth  the 
militia  of  such  State,  or  of  any  other  State  or  States,  as  may  he 
necessary  to  suppress  such  combinations,  and  to  cause  the  laws 
to  be  duly  executed."  The  President,  from  the  very  nature  of 
the  facts,  and  the  duty  of  his  office,  decides  them  himself;  and 
in  the  case  of  Van  Martin  v.  Mo%  12  Wheaton,  the  Supreme 
Court  decided  that  the  President's  judgment  upon  the  facts  was 
conclusive  upon  everybody.  He  decides  the  fact  of  rebellion. 
He  declares  the  number  of  militia  necessary  to  cope  with  the 
insurrection. 

And  what  other  department  can  officially  declare  these  facts? 
Which  department  is  to  take  care,  directly  and  universally,  that 
the  laws  be  faithfully  executed,  and  officially  to  know  that  the 
execution  is  obstructed  by  combinations  too  powerful  to  be  sup- 
pressed in  the  ordinary  course  of  judicial  proceedings,  or  can 
anticipate  the  necessity  for  armies  to  suppress  rebellion,  and  the 
number  required  to  that  end,  or  is  bound  to  devote  his  functions 
constantly  to  the  defence  and  protection  of  the  Constitution  ? 
Which  department  has  the  whole  Executive  power  of  the  United 
States,  and  with  it  the  primary  duty  of  deciding  the  facts  which 
regard  the  execution  of  the  laws  and  Constitution  of  the  country  ? 
It  is  manifest  then  that  there  is  no  necessity  for  a  laiv  of 
Congress  to  determine  the  great  fact  of  rebellion  or  invasion, 
or  the  general  or  particular  danger  to  the  public  arising  from  it, 
upon  which  the  suspension  of  the  privilege  of  the  Writ  depends. 
From  the  dawn  of  the  Government,  Congress  has  left  these  facts 
with  the  President,  and  with  him  alone. 

The  President's  means  of  acting  upon  his  decision,  the  Army, 
Navy  and  Militia,  and  their  numbers,  duration  and  support, 
must  depend  upon  Congress.  This  is  their  department.  But, 
if  Congress  were  to  take  from  him  the  power  of  deciding  upon 
the  extent  and  necessity  of  these  means,  it  would  Invade  the 
Executive  Department,  which  is  to  sustain  the  execution  of  the 
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laws.  And  if  they  were  to  deny  him  the  means,  the  responsi- 
bility would  be  with  Congress. 

The  President  does  not  decide  the  facts  conclusively  upon 
Congress,  so  as  to  command  the  means,  or  so  that  Congress 
must  follow  him  by  providing  the  means ;  but  he  decides  them 
officially ;  and  that  is  all  that  is  necessary  to  give  effect  to  a 
warrant  of  arrest  by  him,  and  a  temporary  denial  of  the  privi- 
lege of  the  Writ  of  Habeas  Corpus. 

There  is  no  necessity  for  supposing,  in  regard  to  the  safety  of 
the  Country,  generally  and  at  large,  the  great  measures  which 
are  to  express  the  wisdom  of  the  Legislature  in  providing  for  the 
stability  and  security  of  the  Country,  and  for  the  extension  of 
its  power,  to  make  it  safe  against  both  Invasion  and  Rebellion, 
that  these  measures  are  not  to  come  from  the  Legislature. 
They  are  Legislative  measures,  and  must  come  from  the  Legisla- 
ture alone;  though  when  they  are  consummate  as  laws,  they 
must  fall  within  the  Executive  department  in  every  particular 
in  Avhich  that  department  has  anything  to  do  with  them,  by 
force  of  the  laws  or  the  Constitution.  But  in  the  case  of  actual 
rebellion  and  actual  invasion,  the  declaration  or  proclamation  of 
the  facts,  is  not  Legislative,  but  executive  ;  and  so  is  the  decision 
of  what  the  public  safety  requires,  for  that  is  a  conclusion  of  fact 
from  other  facts,  within  the  range  of  the  same  Executive  duty. 

The  perfectly  untrammelled  judgment  of  the  President,  has 
been  resorted  to  by  Congress,  not  by  their  own  Legislative  pre- 
scription, but  under  the  Constitution,  to  estimate  the  dangers  of 
insurrection  in  all  degrees  of  force  up  to  rebellion,  and  to  esti- 
mate the  military  forces  which  safety  requires.  What  does 
safety  require,  but  that  the  offending  force  of  every  description, 
overt  and  in  ambush,  shall  be  unmasked,  assailed,  and  over- 
powered, by  a  greater  force  on  the  side  of  the  Government  and 
the  law?  And  these  are  facts,  and  conclusions  of  fact,  which  it 
is  specially  and  officially  the  power  and  duty  of  the  Executive 
office  to  investigate  and  make.  Congress  may  abide  by  his 
judgment  or  not  in  regard  to  the  amount  of  military  forces,  and 
may  supply  the  means  of  safety  or  not,  at  its  pleasure ;  though 
this  only  saying  that  they  may  be  untrue  to  their  trust  at  plea- 
sure. These  are  their  powers  under  the  Constitution,  and  they 
have  many  others.     But  it  is  impossible  fairly  to  deny,  that  the 
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department  which  holds  and  directs  the  Executive  power  of  the. 
Government — which  is  charged  with  the  execution  of  the  laAvs, 
and  with  the  command  and  disposition  of  the  military  force — 
with  the  whole  Executive  power  of  the  nation,  subject  to  the 
exceptions  and  qualifications  which  are  expressed  in  the  Con'sti- 
tution,  of  which  there  are  none  that  touch  this  question — is 
trusted  by  that  instrument  with  the  supervision  of  the  Union, 
with  the  power  to  estimate  what  is  its  danger  and  what  is  re- 
quired by  the  public  safety  in  time  of  rebellion,  and  of  deciding 
and  executing  his  decision,  to  the  extent  of  all  the  means  at  his 
lawful  command. 

These  remarks  meet  the  objection,  if  it  shall  be  raised,  that 
any  of  the  conditions  under  which  the  suspension  of  the  privilege 
of  the  Writ,  or  the  denial  of  that  privilege  for  a  season,  is  au- 
thorized by  the  Constitution,  require  legislation  or  the  exercise 
of  the  power  of  the  Legislature  except  as  to  the  means.  They 
do  not  require  it  as  to  the  subject.  Both  the  fact  of  rebellion 
and  what  the  public  safety  requires,  to  the  defeat  or  suppression 
of  rebellion,  are  of  Executive  cognizance  and  decision,  and  of 
execution  also,  to  the  whole  extent  of  the  lawful  means  of  that 
department.  It  is  a  breach  of  the  President's  duty,  not  to  de- 
clare the  fact,  when  the  laws  are  opposed,  and  the  execution  of 
the  laws  is  obstructed  by  combinations  too  powerful  to  be  sup- 
pressed by  the  usual  course  of  judicial  proceedings,  and  the 
Marshal's  posse.  It  is  his  special  function  and  obligation  under 
the  Constitution  to  decide  it,  and  to  the  extent  of  his  means,  to 
provide  for  the  safety  of  the  public,  which  he  cannot  do  without 
saying  what  it  requires. 

From  this  plain  and  natural  view  of  the  Executive  depart- 
ment, there  is  a  most  obvious  and  just  deduction  in  regard  to  his 
power  to  suspend  or  deny  for  a  season,  the  privilege  of  the  Writ 
of  Habeas  Corpus  in  time  of  rebellion.  The  course  of  justice  is 
at  such  a  time  obstructed.  Courts  of  justice  execute  their  office 
imperfectly.  In  some  instances  they  are  closed,  and  their  officers 
are  put  to  flight.  In  some,  their  judges  and  officers  are  parties 
to  the  rebellion,  and  take  arms  against  their  government.  In 
other  instances,  the  people,  the  jurors,  the  officers  of  courts,  are 
divided  in  their  opinions,  attachments,  families,  affinities.  Calm- 
ness, impartiality,  and  composure  of  mind,  as  well  as  unity  of 
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purpose,  have  departed.  It  is  not  a  season  for  the  judicial  trial 
of  all  persons  who  are  implicated  in  the  rebellion.  It  cannot  be 
while  the  rebellion  lasts.  To  arrest  and  try  even  those  who  are 
openly  guilty,  and  are  taken  with  the  red  hand,  would,  in  many 
places,  be  fruitless,  and  only  aggravate  the  evil.  The  methods 
and  devices  of  rebellion  are  infinite.  They  are  open  or  covert, 
according  to  necessity  or  advantage.  In  arms,  or  as  spies,  emis- 
saries, correspondents,  commissaries,  proveditors  of  secret  sup- 
plies and  aids,  their  name  is  sometimes  legion  ;  all  treasonable, 
and  many  of  them  disguised  or  lying  hid.  A  part  of  this  dis- 
guise may  sometimes  be  detected,  and  not  often  the  whole.  An 
intercepted  letter,  an  overheard  conversation,  a  known  proclivity, 
an  unusual  activity  in  unusual  transactions,  in  munitions,  or 
provisions,  or  clothing, — a  suspicious  fragment  and  no  more, 
without  the  present  clue  to  detection,  may  appear — not  enough 
for  the  scales  of  justice,  but  abundantly  sufficient  for  the  precau- 
tions of  the  guardian  upon  his  watch.  Such  are  the  universal 
accompaniments  of  rebellion,  and  constitute  a  danger  frequently 
worse  than  open  arms.  To  confront  it  at  once,  in  the  ordinary 
course  of  justice,  is  to  insure  its  escape,  and  to  add  to  the 
danger.  Yet  the  traitor  in  disguise  may  achieve  his  work  of 
treason  if  he  is  permitted  to  go  on ;  and  if  he  is  just  passing  from 
treason  in  purpose  to  treason  in  act,  his  arrest  and  imprisonment 
for  a  season  may  save  both  him  and  the  country. 

The  obvious  and  just  deductions  from  these  observations  is,  that 
the  power  of  suspending  or  denying  for  a  season,  the  privilege  of 
the  Writ  of  Habeas  Corpus  in  time  of  rebellion,  is  a  most  rea- 
sonable attribution  to  the  Executive  power,  such  as  the  Consti- 
tution of  the  United  States  has  made  it ;  and  so  indispensable  to 
that  branch  of  the  Government,  that  without  it,  the  very  arms 
of  the  Government  might  be  bafiled  and  its  worst  enemies 
escape. 

The  Legislature  cannot  execute  the  power  itself.  If  the 
power  is  limited  to  them,  they  must  delegate  it  to  somebody. 
All  that  is  claimed  for  Congress  to  do,  is  upon  some  judgment 
of  the  facts  which  constitute  the  danger  to  the  public,  to  commit 
the  discretion  to  the  Executive.  But  why  form  a  judgment, 
and  then  leave  the  whole  judgment  to  the  Executive  as  they 
must  ?     Why  claim  for  Congress  the  power  to  suspend,  when 
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the  actual  and  efficient  power  as  an  Executive  act,  must  be  with 
the  President?  It  is  claiming  a  power  for  Congress  invidiose, 
which  the  Constitution  did  not  feel,  or  it  would  have  spoken. 
The  Parliament  of  England  delegates  it  to  the  Crown,  because 
Parliament  alone  can  surmount  the  Constitution,  or  restrict  the 
operation  of  the  Habeas  Corpus  Act,  or  declare  an  exception  to 
it.  Parliament  must  act ;  why  must  Congress  act  ?  But  con- 
necting the  exception  inseparably  with  rebellion,  as  the  Consti- 
tution of  the  United  States  does,  and  leaving  the  exercise  of  the 
power  to  that  body  which  can  best  execute  it,  and  is  the  para- 
mount director  of  the  public  force  in  time  of  rebellion,  it  is  a 
reasonable  conclusion  from  the  whole,  that  the  Executive  de- 
partment is  the  body  to  which  the  Constitution  leaves  it,  and 
not  the  Legislature.  The  power  to  authorize  suspension  is  le- 
gislative. If  Congress  has  the  power  to  authorize  it,  they  may 
possibly  authorize  the  President  to  execute  their  law.  They  may 
authorize  him  perhaps,  if  the  Constitution  does  not  authorize 
him.  And  if  Congress  shall  authorize  the  President  to  execute 
their  law  by  his  warrant  against  the  persons  he  shall  think 
within  its  purview,  then,  be  it  remarked,  Congress  by  their 
law  will  leave  to  the  President,  the  very  power  of  deciding 
whether  the  puhlic  safety  requires  that  the  privilege  of  those 
persons  shall  be  suspended.  Congress  cannot  do  otherwise  if 
they  pursue  the  course  of  Parliament,  or  the  only  example  in 
their  own  body,  of  a  bill  to  suspend  the  privilege.  No  Act  of 
Parliament  has  ever  passed  to  deprive  arrested  persons  of  bail 
or  trial,  which  did  not  leave  to  the  King  the  power,  by  his  Privy 
Council  or  Secretary  of  State,  to  decide  whether  the  public 
safety  required  the  arrest  to  be  made.  Unless  Congress  shall, 
by  the  act  itself,  designate  by  name  the  persons  to  be  arrested, 
A.  B.,  C.  D.,  E.  F.,  and  make  that  body  itself  the  executive 
officer,  the  question  of  what  the  public  safety  requires,  in  regard 
to  the  suspension  of  this  personal  privilege,  must  be  decided  by 
the  President,  and  can  be  decided  by  no  other  person. 

Perhaps  if  Congress  has  the  exclusive  power  to  authorize  the 
suspension,  it  may  assign  this  duty  to  the  President;  but  this, 
"perhaps^  if  we  may  advert  to  an  objection  which  we  find  in  the 
Federalist,  is  constitutionally  the  subject  of  as  much  question  as 
anything  in  the  case. 
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Between  the  report  of  the  Constitution  to  the  old  Congress, 
and  the  adoption  of  it  by  the  required  number  of  States,  among 
other  objections  to  it  of  State  Rights  origin,  was  one  that  the 
power  of  pardon  had  been  given  to  the  President  instead  of 
Congress,  and  the  reply  to  this  was  by  Hamilton. 

"  But  the  principal  argument  for  reposing  the  powder  of  par- 
doning in  this  case  in  the  Chief  Magistrate  is  this :  In  seasons 
of  insurrection  or  rebellion,  there  are  often  critical  moments, 
when  a  well-timed  offer  of  pardon  to  the  insurgents  or  rebels, 
may  restore  the  tranquillity  of  the  Commonwealth,  and  which,  if 
suffered  to  pass  unimproved,  it  may  never  be  possible  afterwards 
to  recall.  The  dilatory  process  of  convening  the  Legislature  or 
one  of  its  branches,  for  the  purpose  of  obtaining  its  sanction, 
would  frequently  be  the  occasion  of  letting  slip  the  golden 
opportunity.  The  loss  of  a  week,  a  day,  or  an  hour,  may  some- 
times be  fatal.  If  it  should  be  observed,  that  a  discretionary/ 
potver,  with  a  view  to  such  contingencies,  may  he  occasionally 
conferred  upon  the  President^  it  may  be  answered  in  the  first 
place  that  it  is  questionable  whether^  in  a  limited  Constitution, 
that  power  could  be  delegated  by  laiv^  Federalist,  l^To.  74. 
Perhaps  it  might  have  been  added — especially  to  the  President, 
the  limitations  of  whose  office  were  as  much  the  effect  of  de- 
liberation by  the  Convention,  as  the  limitations  of  Congress. 

The  whole  of  the  paragraph  from  the  Federalist,  is  as  appli- 
cable to  the  power  of  arrest  and  detention  in  time  of  rebellion, 
as  it  is  to  the  power  of  pardon. 

There  are  some  other  objections  to  this  conclusion,  which  will 
be  briefly  noticed.  None  of  them  are  of  the  least  weight,  ex- 
cept so  far  as  they  may  serve  to  make  it  improbable  that  a  power 
of  this  nature  would  be  placed  by  the  Constitution  in  the  hands 
of  the  President.  If  the  Constitution  has  placed  it  there,  that 
is  to  say,  if  it  falls  to  that  place  by  the  nature  of  the  Govern- 
ment, and  by  the  language  of  the  clause,  they  avail  nothing. 
Forget  the  analogies  of  the  English  Constitution,  and  reason 
from  our  own,  and  it  will  be  seen  that  it  falls  to  that  hand,  and 
to  no  other  in  time  of  rebellion  or  invasion,  when  alone  the 
power  can  be  exercised. 

How  natural  and  easy — indeed  how  inevitable  it  was — that 
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the  original  form  of  the  proposition,  which  included  the  Legisla- 
ture only,  should  be  preserved,  if  the  power  was  intended  finally 
for  Congress,  and  not  for  the  Executive  department. 

In  opposition  to  an  intention  to  leave  the  power  to  Congress, 
observe  the  striking  departure  from  parallel,  of  the  seeond  clause 
of  section  nine,  article  one,  from  the  first  clause  of  the  same 
section. 

First  clause  :  '^  The  migration  or  importation  of  such  persons, 
&c.,  shall  not  be  prohibited  by  Congress  hef ore  the  year  1808, 
but  a  tax  or  duty"  (expressly  within  the  power  of  Oongress^  sec- 
tion 8)  ^'may  be  imposed  on  such  importation." 

Second  clause:  ''The  privilege  of  the  Writ,  &c.,  shall  not 
be  suspended,  unless  when,  &c.,  the  public  safety  may  require 
it." 

The  word  Legislature  in  Mr.  Pinckney's  proposition,  aban- 
doned in  the  second  clause,  after  the  express  insertion  of  Con- 
gress in  the  first. 

If  there  is  anything  in  J9r6sg?z^  position,  this  change  of  lan- 
guage is  more  than  a  counterpoise. 

The  Constitution  has  for  obvious  reasons  enumerated  and  spe- 
cified the  powers  of  Congress.  If  Congress  was  to  have  the 
power  of  suspending  the  Writ,  why  not  specify  it  with  the  other 
powers  in  the  eighth  section  ? 

If  it  is  asked,  why  not  have  done  the  same,  if  it  was  intended 
for  the  President^  the  answer  is  this :  The  Executive  power  is 
vested  in  the  President  by  general  terms,  by  one  concise  and 
comprehensive  sentence ;  those  powers  of  the  office  are  alone 
specified  or  enumerated,  which  the  President  exercises  in  connec- 
tion with  the  exercise  of  powers  by  other  departments  and  offi- 
cers, or  in  control  of  them,  as  in  the  case  of  making  treaties, 
commanding  the  army,  navy,  and  militia,  appointing  to  ofiice, 
requiring  written  opinions  from  his  secretaries,  granting  reprieves 
and  pardons,  adjourning  Congress  in  case  of  disagreement,  and 
the  like. 

The  question  comes  back — Does  suspended  in  the  Habeas  Cor- 
pus clause  mean  suspended  by  law^  or  simply  suspended,  denied^ 
deferred^  delayed^  hung  up  for  a  season  ?  Is  it  to  be  carried 
into  effect  by  a  law  of  Congress,  or  by  an  act  of  another  de- 
partment, to  which,  as  an  executive  authority,  it  appertains  ? 
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The  position  taken  sometimes  in  regard  to  other  provisions  of 
the  Constitution,  that  what  a  Constitution  of  government  ordains 
generally,  it  means  to  be  carried  into  effect  by  law,  fails  in  a 
great  variety  of  cases. 

It  fails  of  course,  Avhen,  what  the  Constitution  ordains  on  a 
subject,  is  all  the  law  it  requires ;  as  where  a  power  to  perform 
an  executive  act  is  given,  and  the  Constitution  by  its  own  terms 
declares  the  effect  of  the  act ;  which  is  the  case  with  suspension 
of  the  privilege  of  the  Writ  of  Habeas  Corpus.  The  word 
"suspended"  gives  effect  to  the  act  when  it  is  executed  under 
the  authority  of  the  Constitution,  and  by  the  competent  autho- 
rity under  it.  It  is  the  only  word  that  could  be  used  to  give 
character  to  an  Act  of  Congress  to  this  effect. 

It  is  an  illogical  proposition  to  assert  that  whatever  a  Consti- 
tution ordains,  is  to  be  carried  into^  effect  by  a  law.  Such  a  pro- 
position is  founded  on  an  absurd  postulate,  namely,  that  every- 
thing ordained  by  a  Constitution  can  be  carried  into  effect  only 
by  a  law.  It  must  be  untrue  to  a  considerable  extent  of 
every  written  Constitution.  There  are  numerous  provisions  in 
the  Constitution  of  the  United  States,  which  execute  themselves, 
or  are  to  be  executed  by  acts  in  pais^  without  the  aid  of  a  law 
of  Congress, — the  choice  of  senators  and  representatives — the 
choice  of  officers  of  each  house — the  trial  of  impeachment  by 
the  Senate — the  appointment  of  officers  by  the  President  with 
consent  of  the  Senate — the  mode  of  passing  bills  to  become  laws 
— extradition  betwen  the  States,  and  the  like.  In  the  election 
of  a  President,  the  course  is  striking  :  the  Constitution  ordains 
most  of  the  ceremony  itself,  and  it  ordains  expressly  what  Con- 
gress may  do  and  what  the  States  shall  do. 

There  is  no  such  principle ;  and  the  last  clause  of  the  eighth 
section  of  the  first  article  is  a  proof  of  it.  Congress  can  pass 
only  such  laws  as  are  necessary  and  proper  to  execute  the  powers 
given  to  themselves,  or  such  other  powers  as  are  vested  by  the 
Constitution  in  the  government,  or  in  some  department  or  officer. 
The  law  must  be  necessary  as  well  as  proper ;  and  it  is  neither 
when  the  Constitution  is  the  law. 

In  this  matter  of  suspension  of  the  privilege  of  the  Writ  of 
Habeas  Corpus,  the  Constitution  of  the  United  States  stands  in 
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^he  place  of  the  English  Act  of  Parliament.  It  ordains  the  sus- 
pension in  the  conditioned  cases,  by  the  act  of  the  competent  depart- 
ment— as  Parliament  does  from  time  to  time.  Neither  is  manda- 
tory in  suspending,  but  only  authoritative.  Each  leaves  discretion 
to  the  executive  power.  The  difference  is,  that  Parliament  limits 
a  time  and  provides  for  the  effect  by  technical  terms.  The  Con- 
stitution connects  the  suspension  with  the  time  of  rebellion,  and 
provides  for  the  effect,  as  it  did  for  the  privilege,  by  words  that 
comprehend  the  right,  and  deny  for  a  season  the  enjoyment 
of  it. 

It  is  further  objected  that  this  is  a  most  dangerous  power. 
It  is  fortunately  confined  to  most  dangerous  times.  In  such 
times  the  people  generally  are  willing,  and  are  often  compelled, 
to  give  up  for  a  season  a  portion  of  their  freedom  to  preserve  the 
rest ;  and  fortunately  again,  it  is  that  portion  of  the  people,  for 
the  most  part,  who  like  to  live  on  the  margin  of  disobedience  to 
the  laws,  whose  freedom  is  in  most  danger.  The  rest  are  rarely 
in  want  of  a  Habeas  Corpus. 

But  be  the  danger  what  it  may,  the  safety  with  which  such  a 
power  is  placed  with  the  President,  to  be  exercised  upon  his  ow^i 
responsibility,  is  greater  than  if  it  were  lodged  wdth  Congress, 
and  greater  than  if  it  were  devolved  by  Congress  upon  the  Pre- 
sident. Congress  are  irresponsible.  Congress,  in  sympathy 
with  the  President  by  the  grant,  lessen  the  President's  responsi- 
bility. The  President,  directly  and  personally  responsible  for 
his  own  judgment  and  acts,  makes  the  guarantee  more  complete 
than  any  other  provision.  The  Executive  is  confessedly  the 
weakest  department  in  the  government,  weaker  than  is  known 
in  any  other  national  government.  Receiving  from  Congress 
all  the  dangerous  strength  the  President  can  have,  the  public 
apprehension  should  look  to  what  he  thus  receives,  and  not  to 
what  he  derives  directly  from  the  Constitution.  Eor  the  use  of 
powers  Yfhich  Congress  may  give  him,  to  be  exercised  according 
to  his  ow^n  judgment,  it  is  only  in  flagitious  cases  of  wanton  op- 
pression, that  we  can  expect  Congress  to  be  his  accuser,  or  the 
Senate  his  judges.  When  his  own  judgment  brings  the  power 
into  exercise,  and  his  own  application  of  it  works  a  wrong  in  any 
degree,  he  has  nothing  to  fall  back  upon  but  his  patriotic  inten- 
tions.    As  a  theorem  of  republican  polity,  a  most  dangerous 
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power,  if  this  be  most  dangerous,  should  be  lodged  in  the  feeblest 
hands.  In  suspending  the  privilege  of  the  Writ  of  Habeas  Cor- 
pus upon  his  own  judgment,  the  President  can  have  no  support 
but  from  his  integrity  and  his  patriotism ;  and  he  stands  directly 
before  accusers  and  judges  who  have  had  no  part  in  his  acts. 

We  have  a  striking  page  of  history  in  our  annals  to  remind  us 
of  this  distinction.  In  the  winter  of  180T,  when  there  was 
neither  invasion  of  our  country  nor  insurrection  in  its  lowest 
stage,  much  less  rebellion,  not  an  armed  force  being  proved  by 
competent  testimony  to  exist  in  any  part  of  the  country,  to  make 
Aaron  Burr's  few  followers  take  the  least  complexion  of  treason 
from  their  movements,  Mr.  Jefferson,  favoring  the  theory  that 
Congress  alone  had  the  power  of  suspending  the  privilege  of  the 
Writ  of  Habeas  Corpus,  and  that  he  might  safely  exercise  it  un- 
der their  wing,  sent  a  message  to  Congress,  representing  that  an 
emissary  of  Burr,  whom  General  Wilkinson  had  arrested  and 
imprisoned,  had  been  discharged  upon  a  Writ  of  Habeas  Corpus ; 
and  then  followed  the  phenomenon, — we  might  say  the  portent, — 
a  Senate  representing  free  States  under  the  Constitution,  passed, 
within  closed  doors,  a  bill  suspending  the  privilege  of  the  Writ 
for  three  months,  as  to  any  and  all  persons  charged  on  oath  with 
treason  or  other  high  misdemeanor,  endangering  the  peace,  safe- 
ty, or  neutrality  of  the  United  States,  and  arrested  by  the  war- 
rant of  the  President  of  the  United  States,  or  by  any  one  acting 
under  his  direction  or  authority.  There  w^as  not  one  word  in 
the  bill  like  rebellion  or  invasion,  the  terms  in  the  Constitution, 
nor  any  words  that  adumbrated  either.  There  was  nothing  like 
either  in  the  land.  Happily  there  w^as  virtue  enough  in  the 
House  of  Representatives,  or  enough  of  alienation  from  Mr.  Jef- 
ferson, to  make  the  House  reject  the  bill  by  an  immense  majority, 
and  to  open  their  doors.  But  we  may  ask  with  all  confidence, 
whether  Mr.  Jefferson,  even  with  a  consciousness  of  his  own 
power  under  the  Constitution  to  suspend  the  privilege,  would 
have  executed  such  a  purpose,  at  such  a  time,  upon  his  own  re- 
sponsibility ?  We  may  confidently  say  7io,  But  if  a  majority 
of  the  House  had  acquiesced,  and  there  were  nineteen  who  voted 
for  it,  we  may  recollect  whose  sentiment  it  was,  upon  being  told 
that  his  friends  were  willing  to  ignore  a  breach  of  the  Constitu- 
tion, which  he  had  expressly  acknowledged,  replied,  that  ''  if  Ms 
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friends  ivere  satisfied^  he  would  acquiesce  with  satisfaction.'' 
This  getting  power  from  friends  in  Congress  who  are  satisfied, 
is  a  prodigious  corroborative  in  the  exercise  of  it^  whether  it  be 
Constitutional  or  not.  All  experience  teaches  us  that  the  only 
safe  depositary  of  the  power  of  suspending  the  privilege  of  the 
Writ  of  Habeas  Corpus  in  time  of  rebellion,  is  that  feeble  Exe- 
cutive, which  the  Constitution  has  made  for  us,  standing  upon 
the  only  basis  of  the  Constitution,  with  no  other  support  than 
the  integrity  and  patriotism  of  the  man  who  has  been  elected  to 
it  by  the  people. 

It  is  also  objected  that  if  the  President  holds  the  power  under 
the  Constitution,  the  exercise  of  it  has  no  limitation  of  time. 

Here  again  the  English  analogy  breaks  in.  What  the  objec- 
tion requires,  is  an  Act  suspending  the  privilege  from  session  to 
session,  renewable  as  Congress  shall  see  fit. 

The  limitation  in  England  is  practically  worth  nothing.  It  is 
either  a  show  of  supervision  without  the  reality,  to  please  the 
discontented,  and  to  disarm  party  opposition ;  or  it  is  a  manifesta- 
tion of  the  superiority  of  Parliament  to  the  Crown ;  or  it  is  the 
cantilena  of  Parliamentary  jealousy  of  the  Crown.  The  minis- 
ters who  pass  it,  can  always  renew  it  if  they  are  in  power ;  and 
if  they  are  not,  a  perpetual  Act  would  be  repealed  upon  their 
downfall.  There  was  not,  it  is  believed,  a  single  suspension 
Act  in  England,  in  the  time  of  any  of  their  rebellions,  that  was 
not  renewed  from  session  to  session,  until  the  rebellions  were 
suppressed. 

It  would  be  even  more  a  form,  and  an  unnecessary  form,  here. 
The  power  carries  a  limitation  of  time  with  it.  It  depends  for 
its  existence  upon  the  existence  of  rebellion.  The  instant  the 
rebellion  is  suppressed,  the  power  is  extinguished.  While  re- 
bellion lasts  and  the  public  safety  is  in  danger,  the  power  is 
indispensable ;  and  the  Constitution  supplies  it  for  the  whole  of 
thali^occasion. 

There  is,  moreover,  the  ever  present  liability  to  impeachment, 
to  arrest  it  at  the  first  occasion  that  it  is  used  corruptly  or  ty- 
rannically for  the  purposes  of  ambition.  The  office  itself  is  a 
short  taper,  which  shines  not  very  brightly  for  a  brief  term,  and 
then  goes  out  of  itself.  The  exercise  of  the  power  would  proba- 
bly be  continued  longer  by  renewable  terms,  from  Congress  to 
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the  President,  than  the  President  of  his  own  judgment  would 
exercise  it  under  the  Constitution. 

A  technical  objection  to  the  exercise  of  the  power  by  the 
President,  is,  that  it  will  stay  the  issuing  of  the  Writ  of  Habeas 
Corpus  by  the  Federal  Courts  and  Judges,  or  arrest  proceedings 
under  a  writ  expressly  authorized  by  Act  of  Congress,  which 
can  only  be  stayed  or  arrested  by  a  subsequent  Act. 

This  is  English  analogy  again.  If  the  power  of  the  President 
is  derived  from  the  Constitution,  it  is  above  the  authority  of  an 
Act  of  Congress.  It  is  the  power  of  the  Constitution,  together 
with  the  authorized  act  of  denial,  that  arrests  the  proceedings 
or  stays  the  Writ  for  a  season.  But  it  is  quite  unnecessary  that 
it  should  prohibit  the  issuing  of  the  Writ.  The  Writ  may  issue 
to  ascertain  the  cause  of  the  commitment.  The  return  of  the 
commitment  by  the  President,  if  he  possesses  the  power,  will 
stay  further  proceedings,  as  it  now  does  in  our  Federal  Courts, 
when  the  commitment  is  by  the  authority  of  a  State. 

It  is  also  said,  that  the  exercise  of  the  power  by  the  President, 
without  oath  or  descriptive  warrant,  violates  one  of  the  amend- 
ments to  the  Constitution. 

It  would  be  the  same  if  the  power  were  exercised  by  Congress. 

Non  constat^  that  the  President  will  not  require  an  oath,— 
warrant  there  always  is.  The  President  may  provide  for  the 
oath  as  well  as  Congress.  If  the  amendment  applies,  he  must 
do  it,  or  the  commitment  will  be  irregular.  But  does  the 
amendment  apply  to  this  kind  of  arrest  in  a  time  of  rebellion 
and  internal  war  ?  In  Luther  v.  Boi^den^  the  Supreme  Court, 
Chief  Justice  Taney  delivering  the  opinion,  held  that  it  did  not 
apply  to  a  seizure  by  military  authority  under  a  State  law,  which 
declared  martial  law.  If  it  did  not  do  that,  it  does  not  apply  to 
a  power  of  arrest  given  by  the  Constitution,  to  be  exercised  in 
the  time  of  rebellion  and  internal  war,  and  intended  to  aid  in  its 
suppression. 

Either  the  language  of  the  amendment,  though  general,  speaks 
in  reference  to  the  normal  condition  of  the  country  only,  when 
there  is  no  rebellion  or  invasion  and  consequent  war,  foreign  or 
civil ;  or  under  such  circumstances,  rebellion  or  invasion  super- 
sedes the  amendment  for  the  time.  The  former  seems  to  be  the 
preferable  conclusion. 
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The  democratic  tendency  of  tlie   Constitution,  has  so  com- 
pletely done  its  work  in  enfeebling  the  Executive  office,  that 

TGij  able  fflgn  aoDiar  to  tlilnk,  iM  m  mMM^  4o  4k.  3..A- 

aent  the  power  of  suspending  the  privilege,  is  to  deprive  the 
Legislature  of  a  power  which  naturally  helongs  to  that  body. 
That  body  has  in  no  respect  a  natural  title  to  it.  Strictly 
speaking  it  belongs  naturally  to  no  department  of  the  Govern- 
ment. Discretionary  imprisonment,  however  necessary  in  times 
of  extraordinary  danger  and  internal  disorder,  is  an  arbitrary 
ouster  from  all  the  benefits  of  Government ;  benefits  which  belong 
to  every  citizen,  until  he  is  accused  and  convicted  of  crime.  If 
the  Constitution  had  not  ordained  the  exception,  no  department 
of  the  Government  could  have  enforced  it,  without  violating  the 
fundamental  principle  of  every  free  Government;  and  it  can 
only  be  enforced  now,  by  that  department  of  Government,  which 
can  alone  execute  the  ordinances  of  the  Constitution,  that  are 
executive  in  their  character,  unless  some  other  department  be 
expressly  named. 

Yet  this  seems  to  many  the  most  irregular  exercise  of  power 
that  can  be  conceived.  The  objection  itself  is  one  of  those  evils 
which  the  Executive  department  is  exposed  to,  from  the  predomi- 
nance of  the  legislative  power  under  every  Democratic  Consti- 
tution. 

'*  Mattresses  de  faire  les  lots,  on  doit  craindre  quelles  ne  lui 
enlevent  peu  a  pen  la  portion  de  p)ouvoir  que  la  constitution  avait 
voulu  lui  conserverT    De  Tocqueville,  I,  204. 

'''  Oette  dependance  du  pouvoir  executif,  est  un  des  vices  inker  ens 
aux  constitutions  republic aines.  Les  Americains  nont  pu  de- 
truire  la  pente  qui  entraine  les  assernblees  legislatives  a  s  empa- 
rer  du  gouvernment,  mais  ils  out  rendu  cette  pente  moins  irre- 
sistible.'" Ibid. 

''Bans  tout  ce  qu'il  fait  d'essentiel,  on  le  soumet  directement 
ou  indirectement  a  la  legislature.  Oil  il  est  entierement  inde- 
pendant  d'elle,  il  ne  peut  presque  rien,''  I,  215. 

The  most  intelligent  men  in  our  country,  have  come  at  length 
to  be  apprehensive  of  the  attribution  of  power  to  the  Executive, 
and  have  no  apprehension  Avhatever  of  seeing  it  claimed  for  that 
branch,  whose  greatly  preponderant  strength,  according  to  the 
opinion  of  eminent  men  and  lovers  of  freedom,  is  the  vice  of  the 
Constitution. 
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Very  singular  results  from  this  cause  are  manifested  in  the 
present  day  by  men  of  the  first  ability  in  the  country. 

One  of  them,  abstaining  from  a  direct  assertion  of  the  Presi- 
dent's civil  authority  to  suspend  the  privilege  of  the  Writ,  claims 
a  military  power  of  equal  import  for  the  Commander-in-Chief  of 
the  Militia  called  into  service. 

Another  claims  to  limit  the  military  power  to  the  capture  of 
rebels  in  arms,  or  of  those  proximately  present  and  aiding,  with- 
out arms,  and  only  sucJi^  and  handing  them  over  to  the  civil  tri- 
bunals for  trial— expressly  denying  the  President's  civil  power, 
in  rebellion,  to  detain  anybody  under  the  Habeas  Corpus  clause, 
and  reducing  his  military  power  over  captives  in  arms,  to  those 
of  a  district  marshal,  whose  duty  is  to  arrest  for  immediate  trial 
before  a  court. 

A  third  prefers  asserting  an  authority  by  martial  law,  to  cap- 
ture and  detain  at  military  discretion,  superseding  the  municipal 
laws  and  authorities,  ad  libitum,  during  the  prevalence  of  war  in 
the  country. 

A  fourth  denies  all  authority  to  the  President,  or  to  anybody 
but  Congress,  and  the  laws  they  ordain  over  the  citizens  and 
freemen  of  the  country,  even  in  a  war  of  rebellion  or  invasion, 
precisely  as  in  time  of  full  peace.  This  is  the  Parliamentary 
doctrine  before  adverted  to. 

It  is  impossible  to  imagine  stronger  evidence  of  the  influence 
of  a  democratic  Constitution  upon  the  political  opinions  of  men 
of  great  acuteness,  some  of  whom  at  least  are  probably  not  de- 
mocratic in  the  radical  signification,  as  the  Constitution  cer- 
tainly is  not,  though  its  spirit  is  largely  democratic,  fortified  for 
the  purposes  of  war,  and  for  self-defence,  with  some  pretty  strong 
organic  power.  They  withdraw  by  an  acquired  prejudice,  from 
asserting  a  civil  power  in  the  President,  the  most  clearly  execu- 
tive in  its  character, — the  most  clearly  indicated  in  ^he  Consti- 
tution by  the  conditions  of  its  exercise — but  the  last  to  be  thought 
of  by  them,  because  it  carries  power  in  that  direction,  which  is 
against  the  gulf  stream  of  Legislative  authority,  the  great  chan- 
nel of  the  popular  will  of  the  moment. 

No  apprehension  of  that  nature  has  prevented  the  writer  of 
this  paper  from  expressing  with  moderation,  and  deference  for 
contrary  opinions,  the  suggestions  of  his  own  mind. 
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The  conclusion  of  the  whole  matter  is  this :  that  the  Con- 
stitution itself  is  the  law  of  the  privilege,  and  of  the  exception 
to  it;  that  the  exception  is  expressed  in  the  Constitution,  and 
that  the  Constitution  gives  effect  to  the  act  of  suspension  when 
the  conditions  occur;  that  the  conditions  consist  of  two  matters 
of  fact,  one  a  naked  matter  of  fact,  and  the  other  a  matter-of-fact 
conclusion  from  facts,  that  is  to  say,  rebellion  and  the  public 
danger,  or  the  requirement  of  public  safety.  Whichever  power 
of  the  constituted  government  can  most  properly  decide  these 
facts,  is  master  of  the  exception,  and  competent  to  apply  it. 
Whether  it  be  Congress  or  the  President,  the  power  can  only  be 
derived  by  implication,  as  there  is  no  express  delegation  of 
the  power  in  the  Constitution  ;  and  it  must  be  derived  to  that 
department  whose  functions  are  the  most  appropriate  to  it.  Con- 
gress cannot  executively  suspend.  All  that  a  Legislative  body 
can  do,  is  to  authorize  suspension,  by  giving  that  effect  to  an  Ex- 
ecutive act ;  and  the  Constitution  having  authorized  that^  there 
is  no  room  for  the  exercise  of  Legislative  power.  The  Constitu- 
tion intended,  that  for  the  defence  of  the  nation  against  rebellion 
and  invasion,  the  power  should  always  be  kept  open  in  either  of 
these  events,  to  be  used  by  that  department,  which  is  the  most 
competent  in  the  same  events  to  say  what  the  public  safety  re- 
quires in  this  behalf.  The  President  being  the  properest  and  the 
safest  depositary  of  the  power,  and  being  the  only  power  which 
can  exercise  it  under  real  and  effective  responsibilities  to  the 
people,  it  is  both  constitutional  and  safe  to  argue,  that  the  Con- 
stitution has  placed  it  with  him. 
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